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JybunapHa nomtaHcka MapKa 13iaTa OBOJOM o0e/exxaBarma 50 roguHa
YcrasHor cyzna Perry6nuke Cp6uje

Cynmje YcraBHor cyza Penry6rmke Cpb6uje, okto6ap 2013. rogune






IIPEATOBOP

ITonryBekoBHa TpamMuuja MocTojara YcTaBHU cyf Pemy6mmke Cp-
Ouje cBpCcTaBa y pep HajcTapyujyuX eBPOICKMX YCTAaBHUX cypoBa. Iberosa
MIcHja ,9yBapa YcTaBa“ ormodena je, caja Beh maBHe 1963. rogyse, KOH-
TPOJIOM YCTQaBHOCTH ¥ 3aKOHUTOCTY OIIIITYX IIPAaBHUX aKara y Pery6mu-
1 Cp6mju, a opf foHolema YcraBa Perry6rmuke Cpouje 2006. rogysHe po-
oiMp€eHa je M Ha MHOAVUBUAYA/TIHY 3alUTUTY JbYOACKUX Y MAalbMHCKUX IIpaBa
u cnobopa. Iloma Beka ycTaBHOT CY[CTBa IIpeACTaB/ba He caMO 3HadyajaH
jybunej sa YcraBHu cyp, Beh u noTBpAy TpajHOr onpenebema Perry6mm-
ke CpOuje ma yCTaBHOCYACKOM KOHTPOJIOM BJIACTY, @ IIOCEOHO IIPOIIN-
pUBameM HAIJIOKHOCTM YCTaBHOI Cyha, 00e30eny JIeOTBOPHO OCTBa-
puBame Havesa BlaflaBUHe IPaBa, KA0 jefHOT Off BPXYHCKMX IMPUHIUIIA
CBAKOT IeMOKPATCKOT JIPYLITBA.

YcraBHU cyp je 50 rogyHa cBoOr MocTojama y 2013. rogyHu obere-
1o Hu3oM MaHudecranyja. Hajsnauajuuja mehy wuma 6mna je Mehyna-
porHa KoH(epeHnuuja Ha Temy ,[IOJIOKA]J U ITEPCIIEKTVIBE YCTA-
BHOTI' CYIICTBAS koja je op 16. no 18. okTo6pa 2013. ropnHe ogpxaHa
y beorpany, y lomy Hapogue ckynutuse, y3 noapiiky Hemauke donpa-
nuje 3a Mehynaponny npasHy capagmwy (IRZ), Benennjancke xomucuje,
[TakTa 3a cTabuaHOCT jyroucroyne EBporne n Opranusanmje 3a eBpOICKy
6e36enHocT n capagwy (OEBC).

Y yBopnoM peny KoHdepeHIuje, open Tajallmer IpeaceSHNKa
Ycrasaor cyza ip Hparnie b. Cnujenuesnha, yuecaniuma cy ce obparu-
mm npencenHuk Peny6nuke Cpouje Tomncnas Hukonnh, med deneramyje
Esporncke Yamje y Pemy6mmum Cp6buju ambacajop Michael Davenport,
npepncenHnk Benenujancke kommcuje Gianni Buquicchio, nornpencenum-
na YcraBHOr cyga Aycrpuje Brigitte Bierlein, am6acagop OEBC-a y Pe-
ny6muy Cp6uju Peter Burkhard n npepcraBuux IRZ-a, pykoBopmmary
Onemema 3a buX, Makenonnjy, Lpny Topy n Cp6ujy Stefan Piirner. ¥V
pany KoHdepeHuuje, nopen npencegHmka, Cyamja U 3arocieHnx y Yc-
TaBHOM CY[y, y4ecTBOBale Ccy OpojHe Je/neranuje yCTaBHUX CyfloBa ca
Kojuma YcraBHU cyp, Pemy6nuke Cpbuje MMa Jyrororogyiimy yCrIeImHy
OmnaTepaHy capafiby, Kao M OMBIIN TpefceqHMLN ¥ CyAuje YCTaBHOT
cyna Perry6rmuke Cp6uje. CBojuM mpucycTBoM, kao roctu Kondepennuje,
3HaYajy CKyIa JOIPUHENN Cy M IPecTaBHUIM AUIIIOMATCKOT KOpa, Ip-
YKaBHMX OpraHa U OpraHusanyja, MehyHapomHMX opraHmsanyja 1 Ipas-
HUX ¢pakynrera y Penry6mumy Cpoujn.

360puuk papmoBa ca Mebynaponue kondepenumje ,Ilomoxaj n
IepCIeKTVBEe YCTaBHOT CYACTBA" KOju je Ipefi BaMa CafipyKul pajioBe 1 13-
Jarama y4eCHMKa OBOT CKyma. VIckycTBa mpesncTaB/beHa Ha KoHdepeH-
IVjJ pe3yATHpasa Cy 3ajeflHNYKOM OLIEHOM Jia Ce YCTaBHMU CY[OBU JlaHAC
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cycpehy Ca MCTOBETHMM WM OUTHO CAMYHUM M3a30BUMa IITO Hamehe
noTpeby maper pasBujama MehycoOHOT yCTaBHOCY[CKOT fAujajora Koju
611 BOZIVIO USTPa/IIbU 3ajefHNYKE eBPOIICKe YCTABHOIIPABHE CBECTH, Y3 CBO
yBa)KaBame PasIMIUTOCTY U OCOOEHOCTY HAI[MOHATHUX YCTaBHMX CY-
mosa. Crora 360pHUK MMa 3a IW/b HE CaMO Jja OCTaHe TPajHa yCIIOMeHa
Ha obenexxaBame 50 rogyHa ycraBHor cyactsa y Cpbuju, Beh u fa ceuma
KOjJMa YCTaBHO IIPaBO ,,JIeXKM Ha CPIIy" YIIOTIYHU Ca3Hama O M3a30BMMa
ca KojuMa ce cycpehe caBpeMeHO yCTaBHO CY/ICTBO.

TIPEJICE[THNK YCTABHOT CYIIA
PEITYBJIMKE CPBUJE
Becna Vnuh ITpenuh



I1

IIOJTA BEKA YCTABHOT
CYIICTBA CPBUJE
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OtBapame Kondepeniuje
I[Tpencennuk YcraBHor cyma Peny6mke Cp6uje np Jparuma b. Ciujerrgesuh
U paJiHO IpeAceNHUIITBO — fip Brigitte Bierlein, Gianni Buquicchio, mpod. ap
Mapuja [Ipamknh, Michael Davenport, Peter Burkhard, np Stefan Piirner

ITpencenuuk Perry6rmuke Cp6uje Tomucnas Huxonuh






Op Oparuma b. CinjemyeBnh*
ITpencennnk YcraBHor cyna Peny6nmke Cpbuje

IlomroBane game u rocropo,

Y ume YeraBHor cyma Cp6uje sxenum BaM go6poponumniy Ha Meby-
HapopiHy KoH(pepeHIjy ,,[Iomoxaj 1 mepcrekTiBa ycTaBHOT CYACTBA“ Op-
raHM30BaHY IIOBOJIOM II€fleCETOTOAVINIIbIIIE Off OCHMBAaba YCTAaBHOT Cyfa
Pemry6rmuxe Cp6uje.

YacT M1 je 1 3aJ0BO/BCTBO Jja TVM ITIOBOJOM ITO3IpaBMUM NPEICENHNKA
Penry6rmmke Cp6uje rocioguna TomucnaBa Hukonnha, Bpmmorna ¢yHKIuje
BpxoBHOT KacallMOHOT cyja 1 IpeficefHMKa Bucokor caBeTa CyacTBa roc-
nopuHa [Iparomupa MunojeBuha, npencenuuka Benenujancke komucuje
‘hanuja bykukuja, npefcenHuke u cyuje ycTaBHUX CyloBa U3 AycTpuje,
bocue n Xepuerosune, @egepannje bocue n Xepuerosuse, Peny6m/[1<e
Cprcke, byrapcke, Lipne Tope, Yemke, XpBaTcke, Jepmennje, JIutsanuje,
Maxkenonnje, Mabapcke, Pymynunje, Pycke ®enepannje, Crnosauke, Crose-
HIUje ¥ YKpajuHe, Kao ¥ HeKaJalllbe IIpeiCefHIKE U CYAMje YCTaBHOT Cy/ia
Penry6rmuke Cpb6uje.

[Tosppasmpam u meda [eneranuje EBporicke yuuje y Cpbuju rocriopm-
Ha Majkia [leBennopta, amb6acagopa OEBC-a y Cp6uju rocionyza Iletepa
Bypkxapza, 4IaHOBe IMIUIOMATCKOT Kopa, npeacraBHuke IRZ ponpanyje,
MelyHapomHuX opranusanyja, mpefcTaBHIKe Ap>KaBHMX oprana PerryOmmke
Cp6uje, nexane npaBHMUX GaKy/ITeTa ¥ IPeCTaBHIKE MeMja.

A cajia MM IO3BOMINTE [la BaM Y CBOjCTBY npefcegHuka Cyja y Kpar-
KM IIpTaMa IpeAcTaBUM MCTOPHjY, MeCTO 1 yory YctaBHor cyga Cpbuje
y npaBHOM nopeTKy Perry6mke CpOuje 3a IpOTEK/IMX 11071 BeKa HBerOBOT
IIOCTOjarba.

Vpeja ycraHOB/bea YCTaBHOT Cyfia y JyrociaBuju 611 je IpucyTHa
jour mpunukoM nspage YcraBa @eneparuue Haponne Peny6muxke Jyro-
cnaBuje off 1946. rogune. Vnak, oHa je y IOTIYHOCTU peasn3oBaHa TeK ca
IOHOLIekeM YcTaBa off 1963. rofyHe U Ha CaBe3HOM 1 Ha PenyOInIKkoM
HuBOY. TuMme je y mommutuuku cucrtem QepeparusHe Penrybnuke Jyrocnasuje
VI IbeHVX PeITyO/IMKa yBeleH YCTaBHU CYJL Kao HOBa IeMOKPATCKa MHCTUTY-
1yja. 3allTUTA YCTABHOCTY M 3aKOHUTOCTY ITOBepeHa je CaBe3HOM yCTaB-
HOM CYJY U penyOIuKIM YCTaBHUM CYJOBUMA Y CKIay ca YCTaBoOM, Kao
MmebhycobHo HesaBuCHMM MHCTUTYIMjaMa. Tako je 1 Ha HUBOY Demepaunje
Yl Ha HUBOY peny6/IyKa yCIIOCTaB/beH CUCTEM YCTaBHO-CY/ICKe KOHTPOJIE.

* Tlpencemnuk YcraBHor cyna Pemy6mixe Cp6uje ox 2011. no 2014. roanse.
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YcraBHOM cyqy Jyrociasuje noBepeHa je 3allTUTa CaBe3He, a YCTaBHUM
CYHOBMMa peny0nKa pernyomrake ycTaBHOCTH.

YcraBuu cyn Cpbuje ocHOBaH je 26. jyHa 1963. roguae Onnykom Ha-
POZiHE CKYIIITIHE 0 M300py IpeficefHIKA I CYAVja, JOHETOM Ha TeMe/by
oppenbe wiana 171. ctaB 1. Tauka 8. YcraBa Conmjanmuctuyke Peny6nmke
Cp6uje ox 1963. ronune. Tume ce Ycrasuu cyn Cp6uje, Kao 1 YCTaBHY CYL
JyrocnaBuje u OCTanmM yCTaBHU CY[OBY IEHNUX PEeNyO/INKa, CBPCTA0 Y pex
HajCcTapMjuX yCTaBHUX Cy[OBa Ha CBETY, ofgMax usa Aycrpuje, Hemauke
u Vranuje. YcraBom of 1963. roguHe 6uia je ofpeheHa u HaaIe>XHOCT
YcraBHor cyzia Cpbuje, Kao 1 IIpaBHa [ejCTBA IETOBYX OTYKa. YCTaBHOM
CYJIy je CTaB/beHO Y Ha/I/I&XKHOCT J1a OJTydYyje O YCTaBHOCTY M 3aKOHUTOCTH
3aKOHA M APYTUX ONIITUX aKaTa, 3alITUTY IIpaBa CaMOYIIpaB/balba I PY-
TMX OCHOBHUX IIpaBa 1 cnobopa rpabana YcTaBoMm mponmcaHux, fja pe-
IaBa Cykobe HammexxHocTy usMely cynosa u Apyrux ap>kaBHUX OpraHa,
la pelaBa CIIOPOBe O NMPaBMMa U IY>KHOCTMMA JIPYHITBEHO-TOUTUIKIX
3ajeJHNUIIA 1 Jla IpaTy [I0jaBe Off MHTEepeca 3a OCTBAPMBAIE YCTABHOCTH U
3aKOHUTOCTI. MehyTyM, yIIpkoc Tako yCTaHOB/bEHOj HaJJIeKHOCTH [T0Ye-
TaK paga YcraBHor cypa Cpouje obenesxeH je cMMOOMMYHIM MOKYIIajeM
3alITUTE YCTABHOCTYU U 3aKOHUTOCTU. OHa ce MCUpPIUbMBAJIA y JOHOUIEILY
OJ/TyKa O YCTAaBHOCTY ¥ 3aKOHUTOCTY CAaMOYIIPaBHMX OIIITKX aKaTa, jep
cse 1o 1974. ropune Cyq Huje IIeHNO YCTaBHOCTY HY jeHOT Off JOHETUX
3akoHa. /mak, 360r Tora ce He MOTY YMaIbJTH, A jOII Mambe 00e3BpefuTH
nocturHyty pesynraru Cyza y Tom nepuopy. OHI Cy OCTBapeHU y MUbEY
Ta/IalllIbVX APYHITBEHO-OMUTUYKIX OFHOCA YTEME/bEHNUX Y jeIVIHCTBY B/Ia-
CTU ¥ ayTOPUTATUBHOj BlalaBuHN jefHe naptuje. lllTaBnime, u 3a ycras-
HO cyzacTBo Penry6nmke Cpb6uje ycTraHOB/beHO YcTaBoM of 1963. ropuHe ¢
paBoM ce Moke pehu 1a je mounBaso Ha Mzieju HEMmOCpeiHe allCTPAKTHE
KOHTPOJIE€ YCTAaBHOCTY ¥ 3aKOHMTOCTU U Jja je NPe/ICTaB/bajio U3pa3 MO-
JepHUX €BPOIICKMX TeH/IeHIIMja TOr BpeMeHa. To He 3Ha4M u Jja je YcTaB-
HII CyJ CTajao Ha OpaHUKY BJIaJjaBMHe IIpaBa MMMO J M3BaH carjacja ca
IIPaBHO-IIOIMTUYKIM OIpefie/beb)IMa Tajallmbe Ap>kase. Mehyrum, n y
TUM YCTIOBMMA €TOBE aKTMBHOCTI Cy OCTaBI/Ie BUA/BUB TPar Y BpLIEHY
KOHTPOJI€ YCTAaBHOCTU 1 3aKOHUTOCTH. OHE Cy Ce, IIOPeJ] OLleHe YCTaBHOCTYI
ONILTHX aKaTa, peaan3oBae 1 Kpo3 ycTaBHO onantheme Cyna ga Ckymm-
TUHI YKa)Ke Ha HeCar/lacCHOCT IIOjeJMHIX 3aKOHa ca YcTaBoM. Tum moso-
IoM ucnospeHa yHuujatuba Cyja HepeTKo je u BepM(bMKOBaHa OJIYKOM
CKynumTuHe Jja MU3MEHM 3aKOH Ha Yljy HEYCTaBHOCT je YKasuBaHo. CBe TO
HEeJJBOCMICIIEHO TOBOPU J1a fIeIOBalbe U paj] YCTaBHOT Cyjia TOT BpeMeHa
HIje IIPeiCTaB/baJI0 CaMO MIMOHMPCKeE MOKYIIaje OIpaBatba berOBOT MeC-
Ta 1 yJIoTe y O9yBaby BlIajaBuHe npasa. HampoTus, oHa ce uckasuBana 'y
CYHITMHCKOM JIOIIPMHOCY YCTAaHOB/bEHA ¥ OCTBApEIhba TeME/bEHNX Hadela
BlIafaByHe npasa. Ha taj HaunH, YcraBHu cyp Cpbuje cenyo je mpumep
Ipe khera OCHOBAaHMX yCTaBHMX cyfoBa Aycrpuje, Hemauke u Vtanuje, n
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IIPO/Ia3MO KPO3 CBe IPOMEHE €BPOIICKOT MOJIe/Ia YCTaBHOT CyAcTBa. OHe
Cy jemHMM fiefioM Oule onpefie/beHe IPEeTXONHO M3BPLUIEHNM IIPOMeHaMa
yCTaBa, ajlii ¥ HEIIOCPEHMM HACTOjarbeM YCTaBHOI Cy/ia Ja CBOjUM Of-
JyKaMma IOTBPAM YCTaBOM IIPOK/IaMOBaHM LIWJb YCIIOCTaB/bakba I jadyama
B/IaJjaB/He NpaBa. TakBa HacTojamba YCTaBHOT CyZa U MIPaKTUYHO CY pea-
nu3oBaHa y nepuopy of 1974. no 1990. ropune goHouemeM 31 ogyiyke o
HECaIZIaCHOCTM 3aKOHa ca YCTaBOM.

Ynora YcraBHor cyna Cpbuje 6uTHO je nsmMemweHa YcraBoM of 1990.
roguHe. [loHomemeM Tor YcraBa, Cpoumja je OTBOpM/Ia HOBO IIOTJIABIbE YC-
TAaBHOCTM HAITyIITakbeM OTA/JAIHET CUCTEMA COLMjaIMCTUYKE YCTaBHOCTH
U IpUXBaTambeM TPaMIMOHATHUX €BPOIICKMX YCTaBHUX BPEJHOCTH. YC-
TaBOM j€ IIPOK/IAMOBAHO Ha4eJIo MOJIe/Ie BJIACTY U YBEMIEH IIapIaMeHTapHNI
cucreM. [Tonoxkaj n pyHK1Mja YCTaBHOT CyZia ONpee/beHN CY Y CKIamy
ca eBPOIICKUM CTaHJApANMa YCTaBHOT CYACTBA. YCTaBOM je ofpebeHo ma
YcraBHU cyp npefcTaB/ba cCaMOCTajaH M He3aBJMCAH OPraH KOju IITUTU
YCTaBHOCT ¥ 3aKOHMTOCT y CKJIafly ca YCTaBOM. YCTaBOM je yTBpheHa Ha-
mnexHocT u cactas Cyja 1 rapaHTOBaHa CTATHOCT CyAMjcKe PpyHKIuje.
Takobe, YcraBom je 6umo ogpeheno n ma cy ogryke YcTaBHOT Cyzia OIIITe-
obaBesyjyhe u usBpiuHe.

MebhyTtum, ynpkoc TakBoM ofipehery nomoxaja u HafiIe>XXHOCTY Yc-
TaBHOT CY/Ia, 1heTOBYM JIE/IOBAIEM Y IIPAKCY HICY OCTBAPEHM U OYEKMBAHN
pesynratu. HoBa yora YcTaBHOT Cyfla HajaB/beHa je T€K 110 U3BPILEHO]
npomenn Biractu 2000. ropuHe. Y IpOMEHBEHOM JIeMOKPATCKOM aMOUjeHTy
YcraBHM CyJl c€é MCTMHCKYM OKPEHYO 3alITUTV OCHOBHMX Havesla B/IaJlaBl-
He IIpaBa U TeMe/bHUX JbY/ICKUX IIpaBa 1 cnobopa. Vmak, To je 6uo camo
HaroBEIITaj IerOBOI HOBOT JiefioBamba. OHO je CIIpedyeHo BO/bOM Ta jalllibe
B/IaCTY KOja je YcTaBHU Cyf ocTaBuia 6e3 kBopyMma 3a paj. Tako je Cyx
6e3 cBOje KpuBuIle TMIIeH MOIYhHOCTI OCTBapema YCTaBOM MY IOBepe-
He ¢yHKuMje. brokaga paga YcTaBHOT Cyla OTK/IOKEHa je Tek moce 15
Mecely 1360poM HefoCcTajyhmx cyamja. Y HOBOM cacTaBy, YCTaBHU CYT je
M3HOBA 3aI1049€0 MUCHUjy O4yBama BlaJaBuHe npaBa. OBaKBO JleI0Bambe
YcraBHOr cyfa pesyaTupaio je OLeHOM HEYCTaBHOCTY HajBa)KHMjUX 3a-
KOHA I BIIAJVIHNX ypenou Koje Cy 3afypaie y UCK/bYIMBY pe3epBaT 3a-
KOHOJJaBHE HAJIeXKHOCTH. Y TOM IIEpUOAY, YCTaBHU CY/[ je ITocerao u 3a
u3puljambeM IIPUBpPEMEHE Mepe y IM/bY CIIpeYaBarba IITeTHUX IOCIeNIIa
IIpMMeHe 3aKoHa U3 obmacty npaBocyha. OcyuM Tora, paj YCTaBHOT Cyfia u3
OBOT BpeMeHa 00e/IeXKeH je U CAMOVHMIVIjaTUBHYIM ITOKPEeTambeM ITIOCTYIIKA
OLleHe YCTaBHOCTY 3aKOHa O JIOKaJIHUM 1300puMa 11 3aKOHa O JIOKA/IHO]
camoynpasu. Oaxsy noctymuy Cyga 61y ¢y jaBHO HOZPXKaHY U Of Taja-
IIIHMX HOCU/TALIA BJIACTH, a/IJ CAMO JIEK/IaPaTMBHMM M3jaBaMa y CpeJiCTBIMA
jaBHOT MH(OpMuUCama. Cykob nsmehy YcTaBoM IIPOKIaMOBAHOT 1 CTBAp-
HO >K€/bEHOT II0/I0)Kaja YCTaBHOT Cy/ia Off CTPaHe TaJJallllb/X MOTUTUIKIX
CTpaHaKa Ha BJIACT Pe3y/ITHPAO je HOBOM O/I0KaZloM eroBor pasia. OHa ce
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1ICKa3aja ONCTPYKIMjOM MOCTYTIKa 360pa HefocTajyhux cyguja u mpen-
ceguuka Cyna o crpane Hapopnne ckymmruse. 360r Tora je pag Cyzma 610
M3HOBA OJIOKVIpaH y nepropay ox 14 mecery. Bo/boM monmmnTiakmx YmHma-
118, YCTaBHU CYJ je TIOHOBO JIMIIEeH MOTYhHOCTY 06aB/barba CBOje yCTaBHe
¢dynxuyje. To je 610 pesynTaT HeuMbEHa YIIPABO OHVX ITOJIMTUYKMX CHAra
Koje cy ce Bpuiehu BacT y jaBHMM MHCTUTYLMjaMa HajIIaCHUje 3ajaraie
3a BIa[IaBUHY IIpaBa I jadarbe MHCTUTYIVja CUCTEMA. Y KOjOj MepU je TaK-
BUM IIOHAIIAFheM ePOTMpaHa YCTaBHO-CyAicKa (PyHKIIMja Huje TOTpe6HO
noce6Ho obpasmararyu. Ha >xanocr, cBe To je 6110 nponpaheno ynampusum
hyTamem cpepicraBa jaBHOTr MH(pOpMICama. IbixoBa akTMBHOCT ¥ KpUTHKA
paza YCTaBHOT Cyfia O>KMBEJIA je TeK ca yCIIOoCTaB/babeM QYHKINje YCTaBHOT
cyna n300poM cyaMja cafallber cacTaBa U3BPLUICHUM Y neueM6py 2007.
ropuHe. Crora Iajia y 04y /ja je TalallllbUM ,,CAMO3BAaHVM " JIeTa/ICTIIMA 1
HOjeIHUM MeJyjaMa YCTaBHMU CYJI IIPeJCTaB/bao JEeKOPATUBHY MHCTUTY-
IVjy IPUXBAT/BMBY CaMO Y BpeMeHy Kajia je oHeMoryheH Ja BpIIM YCTaBHY
GbyHKLMjY, WM Kajla TO YMHY Ha HA4MH KaKO OHU OIIpefie/byjy U O>KMB/ba-
Bajy y70ry YCTaBHOT CyJia Y OCTBapUBaby HUXOBUX NOTUTUYKMUX LIN/bEBA.
HecymmuBo je 1a TakBO IIOHAIIAE MMa 32 JUPEKTHY IOC/IeAUIy YpyLIa-
Bambe MHCTUTYLMje YCTaBHOT CY/ja, IITO Ce YMHU ¥ MUMO CBUX J€MOKpaT-
CKVX IIPMHIVIIA HEJOIYIITEHNX KPUTHUKA JOHETUX OJIJTyKa YCTaBHOT Cyfia.

YcraBHU cyp je yyBap YcTaBa M rapaHT BiIajilaBuHe Ipasa y Pemry6mm-
1 Cp6uju. XUTHOCT HEroBOT Ie/I0Balba je MOXKe/bHa, a/li Ce OHa He CMe
IOVICTOBETUTM Ca 3aXTEBMMA JIa YCTaBHU CYJl CBOjUM OJiTyKaMa y[J0OBO/baBa
IO TUYKIM 3aXTeBJMa 6110 mmosunyje 6o onosnuuje. To He 3Ha4M fja
YcTaBHU cyq TMe >Ke/u Jla OIIpaB/ja 3acToje MOjefVHIX ITOCTYIIaKa OljeHe
YCTaBHOCTH U 3aKOHUTOCTH, 2 jOII Mame Jja N30erHe Bpluemne YCTaBOM MY
nosepeHe QpyHkiyje. Hanporus, [y6oko cBecTaH 1 yiore Kojy MMa 1 IIpaB-
HIUX IIOC/IEfNI]A KOje HOCE heroBe OfI/IyKe, YCTaBHU CYyJ| HACTOjU f1a CBOjY
GbyHKUM)y BPLIM MCK/BYYUBO Y CTY>KOM BIafaByHe IIpaBa I [[eIOTBOPHE
3aIITHTE JbYACKVX IIpaBa 11 c1060fa. Y KOHTEKCTY TaKBOT CTaBa YCTaBHOT
Cyna, ¥ OBOM IIPMIMKOM MOpaM yKasaTu fia YcraBoM yTBpheHa obaBesa
TOHOIIIEIha 3aKOHA O CYIITMHCKOj ayToHoMmuju Ilokpajune Kocoso n Me-
TOXMja jOLI YBEK HUje pealn30BaHa, MaKo je of JoHouema YcTasa o 2006.
TOfMIHE 10 JJAHAC IIPOTEK/IO TOTOBO IIYHMX CE€flaM TOJVHA.

Pap YcraBHOr cyfia y mepuojly HaKOH JIOHOLIeWma YcTaBa o 2006.
rofivHe o6ere)keH je BpIIemheM OCHOBHE Ha/IeKHOCTI — HOpMaTVBHE KOH-
TpPOJIe YCTABHOCTY U 3aKOHUTOCTY M OfTy4VBabeM O YCTaBHVM Kanbama.
YcTaHOB/bEEM HAIIESKHOCTY YCTABHOT CyZIa Ia OI/TY4yje O YCTaBHMUM >Kasl-
6ama, Penry6mmka Cpbuja ce ¥ CTBapHO IPUK/BYYNIIA €BPOIICKOM TPEHIY
YCIIOCTaB/bakba HeIlOCPeHe YCTaBHe 3aIlTHUTe /bYACKUX IIpaBa U c1obopa.
Ha taj HaunH, YcTaBHU CyJ ce cTaBMO y CIyX0y 3aiutute npasa rpahana u
CBMX APYTUX He[p>)KaBHMX Cy0jekaTa of IIOCefiIla HeyCTaBHOCTH 1 He3a-
KOHMTOCTY OJ/TyKa JJOHETHUX Off CTpPaHe jaBHUX OpraHa. To mpaBHO cpeficTBO
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JOCTYITHO je CBAKOM KaJia je Ip>KaBa, Pelpe3eHTOBaHa KpO3 Ma KOjy OpraH,
HIOBpeZy/Ia OCHOBHA ITpaBa rpahaHa 1 Ipyrux HempkaBHUX cy6jekara. [Ipen
YcTaBHMM CYZOM y OBOM CacTaBy [0 laHac je 6110 y papy 35.211 mpenmeTa
II0 YCTaBHUM >KanbaMa, a pelieHo je yKymHo 20.621, o yera camo y 0BOj
rogyuu 5.401 npepmer. Te 6pojke roBope He camo o ontepehenoctu Cypa,
Beh 11 o cTeneny yrpo)kaBama YCTaBOM 33jeMUeHMX /bYACKUX IIPaBa I C/Io-
6oma. Cyz je y rpaHMIjaMa cBojux MOryhHOCTI HaCTOjao fia IOf{HETe yCTaBHEe
asbe y3Me y pasMaTpambe y IpUMepeHOM — pa3yMHOM poky. Ha skanocr,
Taj Wb 00jeKTBHO HUje MOTyhe OCTBapUTI Y OFHOCY Ha CBe IIOJHOCHOIe
ycraBHMX Xan6u. Crora je YcraBHM cyp 610 npuHyheH na ycTaHOBU IIpaBy-
JIa XUTHOT TIOCTYIIarba, CBECTAH Jla Ce TMMe HapylllaBa IPVHIVII pelllaBarba
IpenMeTa 1o pefiocneny npujema. Ilocrynajyhn Ha Taj Hauns, YcTaBHM CYq
je camo y mpoioj roguuau ycBojuo 1.044 ycraBHe xanbe 360r mospefe
IpaBa Ha IPaBUYHO CyDheme yunmbeHo Heje[HaKMM ITOCTYIabeM PeJOBHIX
cypoBa. Y ko0joj cy Mmepu Te opmyke CyJia JOIIpHHE/Ie YCIIOCTaB/batby IIPaBHE
CUTYPHOCTM U BJIaJlJaBJMHe IIpaBa Huje MoTpeOHO moceOHO oOpasaraTi.
Ycnocraprpamy BiajlaByHe IpaBa YCTaBHY CYJ j€ JOIIPMHEO U JOHOLIEHhEeM
BuLIIe Off 50 Of/TyKa O HeyCTaBHOCTY OpOjHMX ofiperiaba CYCTEeMCKIX 3aKOHa.
[Ipumepa papy, TO Cy 3aKOH O MOpe3MMa Ha MMOBMHY, 3aKOH 0 BojHo-
6e3beqHOCHOj areHuuMju 1 BojHO o6aBelTajHOj areHIMj1, 3aKOH O 3aIlTH-
TV MTOJaTaKa O IMYHOCTH, 3aKOH 0 MH(POPMUCaY, 3aKOH 0 yTBphuBamy
HagexxHoctu All BojsogyHe, 3aKOH 0 €IeKTPOHCKMM KOMYHMKaLIMjaMa,
3aKOH O IVTAaHUPAY U U3TPa/HY, 3aKOH O 3aIUTUTY IIpaBa U c1oboja Ha-
IIVIOHA/IHUX MawkyHa 1 ipyru. Ocum Tora, KacupaHo je u 15 ypenbu Brane
Peny6mmxe Cp6uje, kojuMa ce 3aypano y 3aKOHOJABHY HaJIIKHOCT. Y3
CBE TO, YCTaBHU CYJj je y OKBUDY CBOj€ Ha[JIEXXHOCTY PELINO U CBE IIPEIMETe
3a 3abpaHy pajia yapyxema rpabana. AktusHocT Cyza y caflalliibeM cacTaBy
obere)xeHa je ¥ HOKpeTambeM MOCTYIIKA OlleHe YCTAaBHOCTY II0 COIICTBEHO]
VHMIMjAaTUBY KA0 U M3[jaBambeM IIPUBPEeMEHNX Mepa 3abpaHe M3BpIIeHha
II0jeIMTHAYHIX aKaTa JJO KOHAYHe OfI/TyKe O YCTAaBHOCTY M 3aKOHUTOCTH Ha
OCHOBY KOjMX CY T aKTu foHetu. Pemreno je u 808 >xan6u HemzabpaHux
CyAMja M HOCW/IALlA jaBHOTYXWTaukux ¢yHkuymja. [Ipenysere cy n Mepe 3a
U3BpIIEHe OJTyKa YCTaBHOT CyIa, IITO je pe3yaTupano Bpahamem Buiie
off 150 og6opHmykux Manzgara. Omryke YCTaBHOT Cyfia Cy YBaXKeHe 1 Off
CTpaHe PeJOBHMX CY[0Ba M TO TAKO IITO Cy PeIOBHM CY/IOBU Y CKJIafly ca
HaJIOTOM YCTaBHOT CyJja MISMEHWIN CBOje OJJIYKe.

J Ha Kpajy, aiu He u 110 3Ha4ajy, Tpeba ncrahm ma cy ce Tex mo us-
MeHaMa 3aKOHa O YCTaBHOM CyJy KOje Cy CTYIM/Ie Ha CHary 4. janyapa
2012. rogmHe cTexmm 0bjekTUBHM ycmoBu 3a paj Cyza o Behnma, xao n
3a CYIITUHCKY He3aBUCHOCT Cy/a IpONICUBambeM berose Oyjercke ca-
MOCTA/THOCTH. YBohemweM Benmmkux u Manux seha y 3HaTHOj Mepu yOp3aHO
je pellaBame CIIOPHUX IIpeAMeTa. 3a O4eKMBaTH je Aa he Te u3MeHe Tek
y HapeJHOM IIepUOAy AaTy IyH edekaT Ha mIany axypHoctu Cyma. OBo
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TUM IIpe LITO je YCTaBHU CYJ YIIPAaBO Y OBOj TOIVHY jyOMIeja KOHA4YHO J10-
010 penpe3eHTaTUBHY 3Tpajly U afileKBaTaH CMEIITajHM IpocTop. Tume je
oMoryheHo KafjpOBCKO jadame CTpy4He CITy>K0e 11 CTBOpeHe peaiHe IpeTIIo-
CTaBKe 3a 0OO/bIIIabe KBA/IUTETA CYACKUX OJUTyKa I yOp3ame IOCTYIIKa.
Cse T0, Kao0 U Ha fieny noTBpheno onpepemnemne Brane Perry6muke Cpbuje
fla TIOLITYje 3aKOHOM IIPOINCaHy OYHeTCKY CaMOCTATHOCT YCTaBHOT CY/a,
yBepaBa Hac fia je YcraBHu cyn CpOuje KOHa4HO ITpeBa3uIIao0 CBe IIperpe-
Ke KOje Cy ra y IpOIUIOCTY 00jeKTMBHO CIpedaBase Ja Kao CaMOCTaIaH
VI He3aBJCaH P>KaBHM OpPraH OCTBApM IIYH HOIPUHOC HA YCIOCTAB/bakby
BJIaJlaBIHE IIpaBa I 3aIlITUTE JbYACKVX IIpaBa 1 c10060fa y CKIafly ¢ YCTaBOM
u MelyHapogHO IIpM3HATVM NIPaBHMM CTaHAapayuMa. Toj Mucuju YctaBHU
CYH je nckpeHo nocseheH 6e3 063ypa Ha YMIEHNITY [ JIN U Y KOjOj Mepn
Baxehu YcraB o6esbehyje ocTBapuBarme CBMX OYeKMBamba aKTYeTHNX ydec-
HJKa HOIMTUYKOT 1 APYIITBEHOT 06/IMKOBamba IMpolieca JeMOKpaTusariuje
Hanler gpymTBa. OcTBapeme TUX HacTOjamba YCTaBHOT CyZia OIpefie/beHO
je ¥ }beroBoM cIpeMHouUINy 1a, yBakaBajyhm ncKycTBa U Cy[ICKy IpaKcy
EBporickor cypa 3a /byfcKa IIpaBa U IpaKCy APYTUX YCTaBHUX CYHOBA
perrony u y EBpomn, a cBOj JOIIPMHOC YCIIOCTaB/bakhy BIajaByHe IIpa-
Ba 1 yHamnpebema femMokparckux nporeca y Peny6mmu Cp6uju. Crora,
OBOM IIPIMJIMKOM, >KeJIMM JIa Ce 3aXBa/IMIM CBYMIMA Ha HaIloj KoHdepeHLujn
IPYICYTHUM YCTaBHMM CY[OBMMa Ha Beh npyskeHoj moMohu Ha ToM mtany
nyTeM OutaTepanHe capajme. YBepeH caM jja he Haum melyyco6Hm ogHOoCH
u yoynyhe mpezcraB/paty INIOJOTBOPHY capafiiby Koja he pesyntuparu fe-
JIOTBOPHOM 3aIITITOM JbY/ICKMX ITpaBa 1 c/1060/a, jadameM JeMOKPATCKIX
nporueca 1 TpujyM¢a cuje pasa HaJj IPaBOM CIUJIE.

Crora ouekyjeM fia he 1 gaHac mpeseHToBaHM pedepaTy 1 AUCKyCHje
Ha TeMy ,,[1o/1o>kaj 1 ImepcreKTBa yCTaBHOT CYACTBA" IPEeACTaB/baTI He-
Mep/bUB JOIPIMHOC YHAIIpehewy ycTaBHO-CY/CKe 3aIITUTE M M3HATKEbY
IIPaBOT OITOBOPA Ha CBe 113a30Be Ca KOjUIMa Ce eBPOIICKO YCTaBHO CY[CTBO
JlaHaC CyodYaBa.
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Tomucras Huxkomnh
ITpencennnk Pery6nuke Cpbuje

Yacue cynuje,
[TomroBanu npujaTespu,
Iame u rocmofo,

Bamre excenenuuje,

Janac cnmaBumo 50 rogyHa mocrojama YcraBHor cypa Perry6mke Cp-
Ouje, a MEHU je IIPUIIajIa YacT ia BaM ce 0OpaTuM IIOBOJOM TOT jyOuiieja.

Kapa je ycranosspen y Jyrocnasuju, Ycrasom COP] u yctaBuma pe-
ny6mvka 1963. rofyHe, yCTaBHM CYJ je TIOCTOjao y CBeTa HEKOJIMKO IP>KaBa,
Kao 1To cy Aycrpuja, Hemauka, Vtanuja, Typcka. JemHa conpjanmuctiyka
Ap>KaBa OfiTy4MsIa je ja yCIIOCTaBY MHCTUTYLMjY HE3aMUCIUBY Y CUCTEMY
KOju He II0Y¥Ba Ha IIOJE/N BIAaCTU. YBoDemwe yCTaBHOT CY[iCTBa IIPaBJaHO
je moTpeboM Aajber pa3Boja TAKO3BAHOT CaMOYTIPaBHOT COLMja/N3Ma, a Ha
3amapy ce Immcasio Jja je 1 TUMe JyrociaBuja XTena fia MoKaXke CBOjY , TEXIbY
3a MOUTUYKOM M UTEOIOUIKOM ayTOHOMMjoM y ogHocy Ha CCCP*“ (M.
Kanenern).

Kao nmpezcraBHUK M3BPIIHE BJIACTH, A IO IIPe FOAMHY U 110 JaHa CTpa-
HAYKV aHTQKOBAHM HOJIVTIYAP, CBE IITO OMX 0 YCTaBHOM CYAY PeKao MOITIO
6u fa 6yzie MpoTyMadeHo Kao Moja HaMepa Ia yTI4eM Ha Hbera I [ja My ce
MeraM y paj. Moja xespa je yrpaBo cynpoTtHa ToMme. Y nHTepecy je Cpouje
fa YcraBHM Cyf 6yze, Kako je i mpefgBubheHo, caMocTaaH 1 He3aBJCaH Jp-
’KaBHJ OPTaH KOjy IITUTH YCTAaBHOCT ¥ 3aKOHUTOCT U JbYZICKA ¥ MaIbMHCKA
npasa u cnobope.

TokoM 4nMTaBOT IEepMo/ia MOT JOCaJAIlbET MOMUTUYIKOT JleT0Balba,
cajia ¥ pajja Ha MecTy 1eda JpxaBe, jaCHO caM M3pakaBao CBOjy NPUBP-
JKEHOCT IOIITOBakby Hadyesla Iofie/ie BAacT M HeMelllama y Paj] CyACTBa.
JlaHac, Ha nefleceTy rOAVIIBLUILY OCHMBaba YCTaBHOTL Cy/a, IPUINKA je /1a
IIOHOBMM [Ja OCTajeM JOC/Ie[JaH TOM OIpefie/berby.

PedeHo je jegHOM PMINKOM fia ,,yCTaB He flaje mpaBa, Beh ma ux camo
npusHaje”. [ToMmeHy Ty IMTaT MOXeE Jja ce pa3yMe Kao ornomeHa. OmoMeHa
Jla IOCTOjatbe yCTaBa caMo II0 ce61 He IofipasyMeBa U IIOCTOjabe C000-
HOT U ieMOKpaTcKu ypeheHor npymrsa u fpxase. Moxe a ce cXBaTu Kao
OIIOM€HA CBMMa HaMa, a y IPBOM pefly Ap>KaBHUM OPraHMMa U BUXOBUM
YeTHMIMMA, [ja YCTaB MOpa Jja ce IOIITYje Kako 6u rpabanu HecmeTaHo,
PaBHOIIPaBHO U MOTITYHO OCTBApMBaJIM CBOja IIpaBa 1 cnoboge.

Ycynmo 6ux ce ga kaxxeM u cnefehe. Ako Haponna ckymmtuna, 3agy-
JK€Ha 32 JJOHOILIehe 3aKOHA U JPYTUX IPOINCa, IPefICTaB/ba BO/bY U CBECT
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HapOJIa, OH/Ia YCTaBHU CYJ, 33/]y>KE€H 32 KOHTPOJIY BJXOBE YCTaBHOCTYU U
3aKOHUTOCTY IIpeACcTaB/ba CaBeCT HApOJa; caBecT Koja he Hac omoMeHyTH
YBEK KaJla 3aHEMapMMO YCTaB Kao CKyIl OCHOBHUX IIPMHIUIIA HA KOj/Ma
II0YNBa CBaKa LMBIIN30BaHa U ypeheHa npymTBeHa 3ajeqHMIa.

Kazga roBopumo 0 YcTaBHOM CyJy, TOBOPMMO 3aIllpaBO O HE3ABJC-
HOCTH, CTPYYHOCT ¥ IpaBan. To cy Tpu cTy6a Ha KojuMa OH IIO4MBa.

O ToMe mTa HE3aBMCHOCT CY[0Ba U Cy/iMja IIOfpasyMeBa y TeOpuju
MOTY Jia BaM TOBOpe APYTH, TO3BAHNj! U CTPYYHMjM Off MeHe. Ja 61X BaM
IIOMEHYO HELITO APYyTo, HEIITO LITO Ha IIPBU IIOITIEN, MOXKe JIa Jleflyje Kao
fla Huje II0Be3aHo ca He3aBUCHOLINY YcTaBHOT cyza.

Hauwme, oBa BiacT je omoryhwa ja YctaBHM Cy KOHaYHO fo6Omje
IPOCTOpUje KaKBe 3acIy>XKyje U 1a He 60paBy BUIIE Y CTOj 3TPAAM Y KOjoj
Ce Hajla3e M3BPLIHYM OPTaHy B/IACTY OB€ 3eM/be. 3HaM Jla TO HEKOME MOXKe
Jia fienyje Kao cuMOO/IMYHA, Makbe BaKHA CTBAp, /I HUje TaKo. YKa3uBame
JY>KHOT IIOIITOBalba YCTABHOM CY/ly HEeTOBMM Y3[M3abeM U OfiBajarbeM
Ofi IPYTUX AP>KaBHUX OpTaHa, I1a ¥ Ha OBaKaB Ha4YlMH, YIIPaBO MpeJCTaB/ba
cuMOOIT Hallle TeXHbe Ia My 00e36e1MOo NOTpeOHY He3aBMCHOCT, a CBE TO
uMajyhu y By OIIOMEeHY O K0joj caM BaM FOBOPMO. JOII jefjaH IIpumep,
[laJIeKo Mame CUMOOINYaH, a KOjI je U caM IIpefCeHNK YCTaBHOT Cya U
Ipe HeKM JjaH ¥ JJaHaC MCTAKao, aKTye/IHa BJIACT je Ha Jely IOTBPAWIA 1
OyIIeTCKy caMOCTa/THOCT YCTaBHOT Cyfia.

[Tomumare CTpyYHOCTH) CyAuja YCTaBHOT Cy/ia ienyje CyBUIIHO. Pey
je o HeyeMy ILITO ce caMo IIo ce6u moapasyMena. JImak, BaXkKHO je yBek
VICTULIATY JIa YIJIEN, KOju YCTaBHM CYJI Y>KMBa HIje CaMO IOC/IENIIA bero-
Be MHCTUTYIVIOHATHE He3aBYICHOCTY, Beh 1 mocBeheHor n cTpyyHor pasa
IbETOBMX YWIAHOBA. BayKHO je 1 TO 1ITO je YCTaBHM CY/I JaHAC, 33 Pa3/IUKY O,
HEKMX PaHMjUX BPEMEHA, Y CBOM ITyHOM CacTaBy U [ JIETA/THO U JIETUTUMHO
oJ/Iy4yje O MUTamMMa 3a KOja je HaflJIeXKaH.

Hajsan, YcraBHM CcyzI, Kao U CBM APYTH CYAOBU Tpeba fa mpefcTaB/ba
onmderse npaszie. [IpaBay He MOMubeM ITOCTIENIbY 3aTO IITO je Marbe OMTHA.
HanpoTus, moMnumeM je Ha Kpajy Kako OMX joj moceOHO a0 Ha 3HAYAjy.
He camo mITO IITUTM YCTaBHOCT ¥ 3aKOHUTOCT y KOPUCT CBUX rpabana,
YcTaBHU CYZ IIO YCTABHO]j >Ka/IOu IITUTY 1 NIOjeiINHAaYHa YCTaBOM 3ajaMye-
Ha rpaBa u cobope rpahana. [lakie, YcTaBHU CYJ IpeAcTaB/ba MOCTIENbY
maHCy rpahannmMa fja y cBojoj Ap>kaBy JOCETHY IpaB/y. YCTaBHM CYJ, CAMUM
TVIM CITY>KM KaO KOPEKTUB, Kao 3alITTHAa MpeXXa, CBUM JPYIVIM Ap>KaBHUM
opraHyMa. [laBameM IpaBa rpabaHiMa ja usjaBe ycTaBHY >kanly, p>kaBa je
ceOM masia jou jefHy IaHCY a IOCTYIM IPaBHO U IIPaBeHO, a rpahannma
omoryhua a 6p>xe, jefHOCTaBHUje U jeTUHMje Y CBOjOj 3eM/bU, a He TIpef
EBpornckum cymom 3a /byjcKa ITpaBa, 3allTUTE CBOja IIPaBa U MHTEpece.

Vamehy npencennnka Penry6mike 1 YcTaBHOT Cyzia TOCTOj M HEKAaKBa
cmmaHocT. [Ipencenuuk Peny6mmke o YcraBy nspakapa Ip>KaBHO jeVH-
ctBo Pemry6rmuke Cpbuje, a YcTaBHM CyI ofp>kaBa M OfpakaBa je[UHCTBO
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npasHor nopertka Pemybnuke Cp6buje. YcTaBHU CYJ je Taj Koju ce cTapa
fla TIpaBHU cucTeM Oyfie JOC/eaH, KOXepeHTaH I Jia IIpef ’bIIM CBU Oyay
jeHaKN.

O6a oprana He yKJIaIajy ce CacBUM y KJIACUYHY ITOfIeNTy Ha TpU QYHK-
1yje Ap>KaBHe BJIACTU ¥ OHYM Y CTPOTOM CMUCTTY He IIPUIIaJiajy HU 3aKOHO-
[laBHOj HU M3BPIIHOj HM CY/cKOj BracTu. Kako nctuye npodecop Parko
Mapxkosuh, ,,T0 je yunmeHo Kako 61 TV Ap>KaBHM OPTaHy YCIeIIHMje BPIIN-
JIM CBOjy OCHOBHY QYHKIIMjY ycK/IahuBama 11 KOHTpOJIe yCTaBHOT IOpeTKa .

YcTaB M3pUYNTO 3aXTeBa Ha/ICTPaHAYKM KapakTep oba opraHa. Cy-
IMja YCTaBHOT Cya He MOXKe BPIIUTHU JAPYTy jaBHY QYHKIN]Y, Ipodecuo-
HAJTHY JIe/IaTHOCT HITY II0CA0, U3y3eB Ipodecype Ha IpaBHOM QaKyaTeTy
y Perry6rmmin Cp6wuju, a jomn cTpoya HeCIojBOCT IPOIINCAHA je 3a Ipef-
cepnyKa Perry6nuke, jep ,,ipencenank Pemry6muke He Moxe 006aB/baTy ApyTy
jaBHY GyHKIMjy Wiy mpodecuoHanty genatHoct . [Ipencennnk Pery6rmke
jecTe MOMUTUYKY OpraH — jep ra 6upajy rpahanu Ha usbopuma u fajy My
jaK IeMOKpATCKM IETUTUMUTET — 3a PA3/IMKY OJ] YCTAaBHOTL CyJja KOj! TO
Hje, a7 06a opraHa He cMejy OMTy o7 6110 KaKBUM yTUIIajeM 0110 Koje
HOTUTUYKE CTPaHKe.

Hapcrpanaukn kapakrep fiBa oprana omoryhasa uM fja 6yny, Huje
nperepaHo pehn Hu 3a npenceguuka Peny6nuke, uyBapu YcraBa. Camo
mTO YCTaBHM CyZ 64U Haj ycTaBHOIIhy 1 3aKoHUTOLINY, a IpeficeHNK
Penry6uke u Hai MOMMTUYKOM IieMUCXOfHOIhY 3aKOHa.

I[IpencenHuK, HajHEIIOCPeTHM)Y IPEACTABHNUK IpahaHa Kao HocwIala
CYBEPEHOCTH, ¥ YCTaBHU CYJI, IO YCTaBY OTE/IOB/bEHE ,IPAaBHIYKE aPVCTO-
Kpartuje®, 6e3 cyMmbe Cy, y OCTBapyBamby CBOjUX MICHja Telllibe yIyheHu
jeaH Ha Ipyror off OCTaIMX HajBUIINX AP>KaBHMX opraHa. To He 3Ha4M fla
npencenHrk PenyOnuke Tpeba fa yrude Ha YCTaBHY CY/, HUTHU A YCTaBHU
CyZ Tpeba f1a, Ipy Oy YMBaIbY, ,CTPEIN  Off IpefcefiHNKa Perrybnuke, anm
capanma 13Mehy oB1X opraHa je Hy)KHa 11 KOPVCHa, IIOf] YCTIOBOM Jia Ce TI0-
IITYjy OCHOBHM IIPVHLIMIN Tofene BacTu. [Ipencennuk Perrybmike moxxe
7la 3aMOJIM VJIM 3alINTa YCTAaBHU CYJ, jJa MHUIIMPA WJIM NOJCTAKHE, a/li He
MOXKe Jla Hape/y, HaJI0XM, YCTIOBY W/IV Ha OV7I0 KOjU PYTY HA4MH yTH4e Ha
pan YcrasHor cyzia. Tora je oaj mpencenHuk Perry6mke nTekako cBecTaH.

Mapcunmje ox Ilaose je y 14. BeKy 3ammcao ja 3aKOHMU II0CTOje fia
6u ce cripeunia caMoBOJba TOCIIOflapa 1 CyAnja. Bepyjem ma Hema ckyma o
cypoBuma y Cpbuju Ha KOMe ce He IToMMibe [lyIIaHOB 3aKOHVK 1 HeroBa
ozpenba: ,CBe Cyfuje ia Cyze 0 3aKOHMKY, IIPAaBO, KAKO IIMIIIE Y 3aKOHIKY,
a Jla He Cyfie I10 CTPaxy Off LIApCTBA MU .

Y npeTXOgHOM ITeprofy Ipo6aHo je fa ce CyAmje U TY>KIOLY CMerY]y
¥ TIOCTaB/bajy MIMO JOCTUTHYTUX CPIICKMX U Me)yHapomHIX CTaHJapa 1 Jja
Ce Ha IbJX yTHU4e JIa He CyJie HU 110 3aKOHMKY, HY IIPABO, HETO CaMo y CTpaxy
Off LIApCTBa M. YCTaBHU CYJ TaJia je je[HM CMOTao XpabpOCTH [ja CTaHe Ha
IyT ypyllaBamby Cy[CKe BIACTY U MTOKYIIAjy /la C€ OHA IIOTYMHM M3BPIIHIM
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OpraHNMMa, a MOXK/Ia I HEKMM MOIMTUYKUM MapTyjaMa VIN NOjefuHIMa
U BUXOBUM noTpebama. OpbpaHa aprKaBe 1 IpaBa U JOCTOjaHCTBA CY/CKe
U TY)XXUIauke mpodecuje, y K0joj je, y HaBeJeHOM CITy4ajy, UCTIPeHhadlio
YcraBHM Cyf, CUTypaH caM, ocTahe 3arramheHa 11 y felieHnjaMa v BeKOBJMIMa
KOju Jlo/ase.

YcraBHu ¢y Mopa fia Oyzie 6eCKOMIIPOMICAH KaJia je y UTakby 3allTi-
Ta JbY/ICKMX VI MalbMHCKMX IIpaBa. Heka Tako n YcraBHu Cyp a CBOj Jonpu-
HOC O4YyBamy yriesa koju Pemy6nuka Cpbuja uma y nHoctpancTsy. Huso
3aIlITUTE JbYACKYUX IIPaBa ¥ IPUMeHa YCTaBHUX ¥ 3aKOHCKVIX Offpefom o mo-
IITOBAILY IIpaBa U CI000/a HALMOHATHIX MabJ{HA IIpeBa3niase, y MHOTUM
acIeKTyMa, MehyHapoyHe KOHBeHIMje. YCTaBHM Cyfi Tpeba Jja ocTaHe Opa-
HWIAL THX JocTurayha u ocnoHan rpahannMa, aimm u Ja yKake Ha Heloc-
TaTKe y CUCTeMY Jia, CBOjIM KOHAYHMM, M3BPIIHVM 1 omIITeo6ase3yjyhnum
OfTyKaMa Ofipefiyi ;a/b/l Pa3Boj y 06/1acTy 3aLITUTE JbYACKVX IIpaBa.

OuexyjeM ma cyauje YcTaBHOT Cyfa, cafialie u 6ygyhe, octany or-
IIOpHE Ha NPUTUCKE — KOjUX, HA JKa/JOCT, UMa — U ia OJJIyKe JJOHOCe 110
IIpaBy M Y CKJIaJly ca CBOjOM caBellhy, jep IOLITEHOM YOBEKY 3a IPaBUy-
HY OJJIyKY JIOBOJ/bHA je CaMO caBecT Kao Mepuo. Ha muxoBo noureme 1
JOCTOjaHCTBO payyHa uynTaBa CpoOuja. YcTaBHM CyZI He cMe 3a00paBUTH
9gyBap YcTaBa MOpa Of/Ty4MBaTy IO MepU YCTaBa, a He IOJIMTUKE U IIPO-
Ja3HMX NonMMTHYapa. VI moma Beka Tpaguumje Ha To Ta obaBesyje.

YcTaBHM MOpas Hamaxke IpefcefHuKy Perry6nnke, Kao HEIOCpeTHOM
IpefCcTaBHUKY cBUX IpabaHa Pemy6muke Cp6umje, ma YcTaBHY CYJ IOAPXKI
Ha ToM 3afiaTky. Crymajyhu Ha gy>xHOCT IpefcenHuKa Pery6iuke momno-
XKVIO caM 3aK/IeTBY Aa hy cBe cBOje cHare IIOCBeTUTY NOLITOBAKY YcTaBa
¥ 3aKOHa OBe JpXkaBe. Taj 3aBeT, He caMO CUMOOINYHO, U He CaMO JaHac,
YYHVUM U CaJ] IIpefi BaMa, OBOM CBEYaHOM IIPUINKOM, yKa3yjyhm gy>kHo
TOIITOBAe, I0YACT 1 MOAPILIKY Y pafy YCTaBHOM CyAY, IpBOM Mehy Hama
KOjMMa je 3alITUTA YCTaBa HajBa)KHUja [Jy>KHOCT.

YecTuTaMm BaM OBaj 3HaUajaH jyounriej v >kelM BaM YCIIeX Y la/beM pay.
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I11

3BAHVIE KOHO®EPEHIINJE O
YCTABHOM CYY CPBUJE






3paHue u yyecuuny Kongepeniuje

3sannie Kondepennuje — Gianni Buquicchio, Michael Davenport, Peter
Burkhard u np Stefan Piirner






Gianni Buquicchio
IIpencennuk Benennjancke komucuje

Tocriognae npencepuude Perry6nuke Cpbuje,

Tocniopuue npencennnde YcrasHor cyna Cpouje,

YBa)keHM IIpefiCefHIIIN 1 CyAMje BPXOBHMX VM YCTaBHUX CY0Ba,
Excenennuje,

Iame u rocopo,

Benuko mu je 3ajoBO/bCTBO LITO CaM JaHAC OBJie Ca BaMa. YBeEK je
mo6po gohm y beorpaz, cpectu ce ca mpujaTespliMa, TUM BUIIE Kafia ce paji
0 BOXHOM jyomuiejy.

YcTaBHO CyfCcTBO MMa YTy TPaguLNjy Y Balloj 3€M/bY, a Of 1963.
ropuHe, YcraBHu cyn Cpbuje je neo Te nctopuje. Ycrasau cyn Cpbuje ce
MO>Ke OCBPHYTH Ha TellIKa BpeMeHa y IIPOILIOCTH, a/Ii C€ MOYKe U IOHOCUTI
jemHMM 6pojeM Xpabpux ofjIyka, Koje Cy ce IIOHeKaJ| TUIja/le OCeT/bUBUX
teMma. J[paro mMu je mTo Bac MOry obaBecTuTy ia BeHennjancka xommcuja
JyBa KOIMjy 6a3e MofjaTaka Ofi/iyKa jyrOCIOBEHCKMX YCTaBHUX CY/i0Ba, YiMe
cMo 1 My, Takobe, jenan op yyBapa uctopuje Baurer Cypa.

YcTaBHO CYACTBO Y JYTOCTaBUjU YBEK je 61110 OTBOPEHO IIpeMa eBpOII-
cknM 3emspaMa. Beh 1972. rogmue, YcraBuu cyp Jyrocnasuje 610 je jeman off
4TaHNIA-OCHUBa4Ya KoHdepeHIMje eBPOIICKUX YCTaBHMX CY/IOBA, 3ajefHO
ca yctaBHUM cygoM Aycrpuje, Hemauke u Vtanmje. [Janac je YcraBau cyp,
Cp6uje 41aH oBe IpecTIDKHE KOHPepeHIuje, kao 1 CBeTcKe KoHepeHIje
ycTaBHMX CyfoBa. HapounTo u3 pasyiora mro ce IojeANHIM MOTY JUPEKTHO
xamty YcraBHOM cyny Cpouje, Moxe ce pehi fia je BalI cyz JOHeO BayKHe
OJUTyKe KOje CY yTHIjaJie Ha 0O/IMKOBabe Ballle 3eMJbe U KOje Cy o0 o/blIasTe
He3aBUCHOCT cyzicTBa y Cpouju.

Hanac Bam Cyq cmaBy CBOjy IeleCeTOTONMUIbUILY, A/l je U JeceT
ropuHa off Kaza je Cpbuja nocrana wianuna Casera EBpore, a nctospe-
MeHO 1 Benenmjancke komucuje. Y TOKy THX JleceT TOMHA, YCIIENN CMO Jia
IIOCTUTHEMO IVIOHY capanmy ca CpOujoM yomIITe, a HApOUNTO Ca BAIIUM
YcTaBHUM cypoM. BeHelnmjaHckoj KomMucuju je 6MI0 [paro ga IOMOTHE
Cyny majyhu Munbeme o HaIpTy aMaHMaHa Ha 3aKOH O YCTaBHOM CYAY,
4nju je Uyb 6110 a ce moBeha weros KamanureT y o6pajgu BeInKor 6poja
YCTaBHIUX XKanom.

Tocniopuue npepcenHnye, yCTaBU Ce PA3/IMKYjy Off 3eMJbe 10 3e€MJbe,
a/M Cy CBM yTeME/beHM Ha MICTUM Hade/lMMa, Kao IITO CYy IOfie/la BIacTH,
PaBHOTEXXa, HE3aBUCHO CY/ICTBO M 3alITUTA /bYACKMX IIpaBa. [IpaBHu apry-
MEHTH KOjU Ce TeMeJbe Ha OBMM Haye/IMa JIaKo ce IPUMEIbYjy U Y IpyTUM
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sem/pama. OHoO 1ITO BeHelujancka koMucuja HacToju ja omoryhm of cBor
OCHUBama jecte cyacku gujanor. Mu omoryhaBamo yHakpcHy deprumm-
3aIyjy YCTaBHUX CY/I0Ba IIyTeM CeMUHapa, KOHPepeHIuja, anu 1 myTeM
OmnTeHa ycTaBHOCYZCKe Ipakce, 6ase mogaraka CODICES u namer Bene-
mjaHckor popyma. [Iparo mu je mrro Baur CyJ aKTUBHO TOIIPUHOCK Pafly
OBIUX CpeficTaBa, oMoryhasajyhm cyamjama ycTaBHUX cyfoBa fa Oyay Hazia-
XHYTU apTyMeHTMMa CBOjuX Kosera. TuMe momakeTe CTBapamwy UCTUHCKOT
€BPOIICKOT YCTaBHOCYACKOT Hacreha.

Jlame 1 rocozio, IOHEKa/] yCTaBHU CYJOBM MOPajy Jla JOHECY OfTyKe
KOje HICY I10 BO/bY JPYTUX JIENOBA AP>KaBHE BIACTH, a IMAO CaM IIPUJIMKE Jia
BUJIVIM, Y IPYTUM 3€M/baMa, C/Ty4ajeBe Kajja Cy YCTaBHM CY[JOBY KaKibaBaHM
360r CBOjMX OITyKa. YBepaBaM Bac a BeHenmjaHCcKa KoMuCHja CTOjI Y3
yCTaBHe Cy/iOBe, Ha pa3He Ha4yMHe X mofip>kasajyhn. Kaza je To morpe6Ho,
M1 hemo ycratu y onbpaHny cyzioBa Koju Cy JOLUIV IO IPUTHCAK Off CTPaHe
APYTUX e/I0Ba Ap>KaBHe BlacTu. To cMo, HaXanocT, Ouny IpuMopaHn fa
YIMHMMO HeJJaBHO 3a Ballle Kojere y Mahapckoj, Monpasuju u Pymysnju,
Ha Pas/IM4NUTe HAuMHe — IIyTEM MUIUbErbA 1 CAOINIITEhA 33 jABHOCT.

TocriopuHe npencenHIye, TeMa Kojy cTe ofabpai 3a oBy KOH(bepeH-
1jy 1okasyje ga Ycrasanu cyn Cpbuje, mako je gocreo y gasy 3penoctn,
AMHAMMYHO I7efia y 6yayhHocT. Bpeme je ma ce mopByde 1jpTa u carnesa
IOCTUTHYTO, /1M 1 Jia Ce TIor7iefia y 6yAyhHOCT, kKa HOBMM XOPU30HTMMA Y
€BPOIICKOM KOHTEKCTY. Yy1aHcTBO y EBpOIICKOj YHUju 1j1Jb je Ballle 3eM/be
u oH he JoHeTV HOBe M3a30Be U 3a YcTaBHU cyA. Hu Hajmame He cymmaM
na he YeraBam cyn Cp6uje mpuxBaTUTH 133308 U OCTATH IVIABHO opybhe 3a
yHanpebeme cynpemaruje YcTaBa, a TMMe 1 IeMOKpaTHje, 3alITHTE /bYICKIX
IpaBa U BlIaJaBuHe IIpaBa.
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Michael Davenport
Illed Jeneranumje EBporicke yuuje y Cpouju

[TomrroBanu rocnopnHe npencegunde Perry6omuke Cponje,
I[TourroBanu npencegHnYe YCTaBHOT cyfia rocriogyse CimjerrdeBuhy,
Tocniopune npencenunye bykukno,

Excenennuje,

Iame u rocopo,

XBaja BaM Ha IO3UBY fa ce obpartuM y ume EBporicke yH1je oBOM
YB@)KEHOM CKYITy Ha IIPOC/IaBY jeJHOT OBAKO BAXXHOT jyOuieja.

Ilenecer rofgyHa of yCTaHOB/bEHa YCTAaBHOT Cyfa, 1963. rogune, je ca-
KaKo BaKaH JAaTyM Y ICTOPYjU CPIICKOT ITpaBocyba. YcTaBHMU Cyfj je OCHOBaH
Ka0 HE3aBJICHO TEJIO Ca MUCHjOM Jia INTUTY YCTABHOCT ¥ 3aKOHUTOCT, Kao
VI JbYJICKA Y MabJHCKA IIpaBa 1 C11000fe y CK/Iafly ca BpXOBHUM IIPaBHUM
akToM — YcraBoM. IIpBo 6uX e/eo fja HO3ApaBMM OJIYKY O Ipece/berby
Cypa y HOBe, afieKBaTHe IIPOCTOPUje KOje Ha ITPaBy HA4VMH OfipakKaBajy IO31-
IIVjy ¥ 3Ha4aj OBe MHCTUTYLY]e. Jak YCTaBHU CYyH, ZoOpo n3baraHCupaHor
cacTaBa I jacHO JiepMHMCaHe Ha/lIeKHOCTY IIPeCTaB/ba J0Oap MHCTPYMEHT
3aIITUTE IPUHINIIA BIaJJaBMHE IIPaBa i TaPAHT IOITOBAMa /bYCKIX IIPa-
Ba, KaKO Cy TO OLIEHWIN U eKCIlepTu Benenyjancke KoMucuje y jefHOM o
cBojux usBemraja. Hagam ce na he YeraBuum cyn Bpio 6p3o ojayaru cBoje
KamanuTeTe Kako 0¥ MOTao fia jOlI yCIIelIHYje pelllaBa Be/IMKy Opoj mpef-
MeTa Koju cy npep, iyuM. O Balloj MUCKHjU U PaJLy, YCIIeCHMa U M3a30BMMa
he cBakako Bumie roBoputu npeacesHuk Cyza, yBakeHe Cyauje u gpyre
BIICOKe 3BaHMIIE. Ja OVIX >KeJleo f1a ce KpaTKO OCBpHeM Ha BakHY yrory Cyza
Y 3alUTUTY NPUHIIIA BIaJJaBMHE IIPaBa, IOJe/Ie BIACTU M HE3aBUCHOCTH
CYZICTBA KPO3 YCTaBHOIIPABHY KOHTPOJTY 3aKOHA M IPYTMX aKaTa, KOj/IMa ce
06e30eDhyje samTrTa YACKUX NIpaBa rapaHTOBAHMX YcTaBoM. BragaByuHa
IIpaBa je Of Be/luKe BaXKHOCTH 3a EBponcky yHnjy. OHa je 3ampaBo cTy6
MOJEPHOT, IeMOKPATCKOT, IUTyPaIMCTUYKOT APYIITBA I YCTaBHMX IEMOKPa-
tija. Ta geMokpaTuja Kojoj CBY MU TeXVMO HIje U He MO)Ke OMTH CBeleHa
Ha IIPOCTY Ofipa3 HApOJHE Bojbe. Y Op>KaBM Koja romryje npuHiune Caera
EBpomne ofyryke ce yBeK MOpajy JOHOCUTH y CK/IaJly Ca 3aKOHOM. YIIPaBo je
CHUCTEM Y KOMeE Ce 3aKOHI IIOLITY]jy U IIPUMEYjYy U Y KOMe HUKO HUje U He
MOXKe OMTH M3HaJ| 3aKOHA Taj KOjU TapaHTYje je[fHAKOCT CBUX ITPef] 3aKOHOM.
Y YcraBy cy jacHO feMHMCAaHY OCHOBHY IIPUHIVIN B/IaIaB/HE IIPaBa U
Tofieie BIACTH, Kao ¥ paBHOTeXXe 11 Mel)ycoOHe KOHTpoe cBe Tpu TpaHe
BJIaCTU. JaCHO je PeYeHo f1a je Cy[CKa B/IacT He3aBucHa. Jlakie, Cy[CcTBO,
IIa ¥ YCTABHO CYJICTBO, je TO KOje Mopa Jia 06e30emu ja ce 3aKOHU KOju CY
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[IOHEeTH 3aKCTa U puMerbyjy. Hesasucas, dep n edukacan cyacku mpoiec
rapaHTyje fja ce 3aKOHM Hehe 3710ynoTpe6mTy min peTpoakTMBHO M3MEeHN -
TI. YCTaBHU CYJ KPO3 CBOj Paji U CBOje OITYKe MM jefIHy HOCeOHY U BaYKHY
KOHTPOJIHY Y/IOTY Y CBMM 00/IacTMMa KMBOTA. Y CBOM pajjy je JOHEO MHOTO
BaXHUX ofytyka. [Tomenyhy Heke of BUX: y jyiy je JoHeTa IIpBa OA/IYKa O
HOBpefM ITpaBa Ha HEIOBPEAMBOCT (QV3IYKOT Y IICHXIYKOT MHTETPUTETA, 3a-
TVIM, JIOHETe Cy OITyKe O IIOBPe/Y IIpaBa Ha CI0O0/y OKyIUbaba 1 IIpaBa Ha
CYZCKY 3aIITHUTY, O HOTPe6M MOIITOBaba MPIMHINUIIA 3AKOHUTOCTH 11 06aBe3-
He CyJiCKe KOHTpOJIe KOJ IIPUCTYTIarba MofalIMa 0 KOMYHMKaIuju u3Mehy
rpabaHa, o moBpe/y ITpaBa Ha OrpaHNYehe U JIMIIaBambe C1060/e Y KpUBIY-
HOM IIOCTYIIKY, O 3a0paHM Je/I0Bama YCMEPEHOT Ha KpLIemhe 3ajaMYeHIX
JbYICKMX M MalbMHCKUX ITpaBa U 3a3VBatbe HAl[MIOHATHE U BEPCKe MPIKIbe.
YcraBHu cyp je Takobe yTBpANO a jenaH 6poj 3aKOHCKIX HOPMU Y BXKHUM
3aKOHMMa Huje 610 yckmaheH ca YcTaBoM — 3aKOHU O a[JBOKaTypH, O jABHOM
TYXWIALITBY, O IOpe3JMa Ha UMOBNHY, 0 BojHO-6e36eTHOCHOj areHImju 1
BojHo-06aBe1TajHOj areHIju, O 3aLITUTH ITOJATaKa O IMYHOCTY, O BUCVHMA
CTOIle 3aT€3He KaMare, O CTe4ajy, LITPajKy, O PaTHOM OCUTYpPalby, O IIOpe3y
Ha jjoxozak rpabhaHa, o o6aBesHOM ocurypamy y caobpahajy, utn. V1 Hekn
aKTY BJIajie HUCY JOOWIV ITO3UTUBHY OLieHY 3aKOHUTOCTY U YCTaBHOCT.
OBU 3aKOHM V1 aKTU PETY/INIITY CBe 00/IaCTH XXIBOTA ¥ OBO jaCHO yKa3yje Ha
BeoMa BaXHY Y/IOTy KOjy MMa YCTaBHU CyJ KaO KOPeKTUBHM MexaHu3am. [1o-
IITOBAKb€ YCTABa U 3aKOHA MIMA KJbY4YHY Y/IOTY 1 y IIPOLIeCY IPUAPY>KMBatba
EBpornckoj yHmju. Ypaso je TO pasjior 1TO e, Y IPeACTaB/barby IPaBHUX
TEKOBJMHA YHMje IIPOLIIOT Mecella y bpuceny, moueno ca nmornasbem 23, Koje
TOBOPM YIIPABO O IPaBOCYDy 1 OCHOBHVIM JbYACKUM ITpaByMa. [TocToje MHO-
ru MehynapopHu nHCTpyMeHTH, Noce6HO oy Caseta EBpomne, Koju fedu-
HMIITY CTaHZIapfie Y Be3M ca He3aBUCHOMINY CyficKe BIACTH, KAO M OCHOBHE
MeXaHI3Me HeOlXOfHe Ja ce o’y focTurHy. HesaBucHo nmpaBocyhe mopa
6uTy 3a1cTa co6OHO Of 610 KaKBOT YTHIIAja APYTHX IPaHa BIACTY Y OHO
MOpa Jla pajiyl HeIIPYCTPAcHO, KBAIUTETHO 1 edukacHo. Kako je To Bume
IIyTa pedeHo y u3BemTajuma Benenyujancke komucuje, CaBera Esporne n y
penoBHNM M3BemTajuMa EBporcke komucnuje o HanpeTky Cp6buje, mocenmu
je o6jaB/beH yIpaBo jyde, 16. okToOpa, M3BecHO je ja he Ha eBpoIcKOM Iy Ty
Cpb6uje 6ty moTpe6HO ycIelHO cpoBecTyt MHOTe pedpopme. Vizmeby oc-
Tasior, 6uhe MOTpeOHO IPOMEHNUTN YCTaBHY ¥ 3aKOHCKM OKBUP 3a M300p
cyauja y ckagy ca npumenbama Benerujancke komucuje. Tuime 6u ce mpum-
Ompx cragapaumMa EBporicke yHuje 0 He3aBUCHOCTH CYACTBA, LITO 61
OCHTypao Hajoo/by 3aIITUTY IpaBa cBUX rpahana. YcraBuu cyn he y Tome
CBaKaKoO MIMaTyl BeOMa Ba>KHY Y/IOTY U HALIy ITyHY HOAPIIKY.

YecTrTaM BaM jOLI jefHOM OBaj BaKaH jyOusiej 1 XeIuM ITyHO ycIiexa

y la/beM pajy.
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Dr Brigitte Bierlein
ITornpencenunna YcraBHoOr cyfa AycTpuje
[TpencraBuuna EBporicke koHbepeHIuje yCTaBHUX CYyIOBa

ITomrroBanu rocniogyuHe npepcenunde Perry6mike Cpouje,
[TomrroBanM rociofgyHe npefcegHnyYe YCTaBHOT CY/a,
Bamre excenennuje,

Ilpare Konere,

Iame u rocofo,

3axBasbyjeM ce YcraBHOM cyny Cpbuje, a moce6Ho npepcenHuky Cyna
Ha [T03MBY Jla Y4€CTBYjeM Yy 0BOj BaKHOj KOH(epeHLuju. Bennka mu je yact
" 3aJJ0OBO/bCTBO IIITO CaM JIaHAC OBJIe Y MMe YCTaBHOTI Cyfa AycTpuje, anmn
y ucto BpeMe 1 y nme EBporicke koH(pepeHIyje yCTaBHIUX CY0Ba, KOjOM
TPEHYTHO IIpeJiceiaBa ayCTPUjCKU YCTaBHMU CY/I.

OHO 1ITO HAcC CBe yjefiumbyje je IPUBPXKEHOCT MJIej)i YCTAaBHOCTU:
VIJIejy 1a CBU BUIOBY Ap>KaBHE BJIACTU MOPajy OMTI 3aCHOBAHU Ha YCTaBY
U IEJIOBATH Y CK/IaJly Ca yCTaBOM, Kao 1 Jja je He3aBJCaH YCTaBHI CyJI 4yBap
yCTaBa ¥ FapaHT yCTaBHOCTM.

PasBoj ycraBHOCYy/ICKe KOHTpO/Ee y EBponu 3a mocnmeguiy uma cBe
Behn 3Hauaj 1 cBe Op>kM pasBoj capafme n3Mehy ycTaBHUX Cy[0Ba Kpo3
pasMeHy IpaKce, MAIbEba ¥ OTyKa. Y IPYUJIOT OBOMe TOBOPY 1 CBe velhe
OpraHN30BaIbe YCTABHUX CY/IOBA Y PETMOHATHE I je3ndKe KoHDepeH1uje
U yApy>Kema.

Y tom cmucny, KondepeHnuja eBpONCKUX yCTaBHUX CY[OBa MMa
13y3€THO Ba)kaH 3aJjaTak. TOKOM BuIIIe/leIIeHMjCKOT IIOCTOjalba, Off MaJle,
eKCK/Ty3UBHe TpyIle YCTaBHUX CyZloBa, oBa KoHdepeHnmja eBonynpana je
1o popyma aHeBpOICKuX JuMeHsyja. [lomtiake nmpomene y 1989. u ieBe-
JleceTUM TrOiHaMa, JOBeJIe CY 10 CTBapamba yCTaBHOCYACKUX MHCTUTYIIMjA
Y CKOpO CBMM HOBO(OPMIUPAHUM IEeMOKpPATHjaMa, IITO je Y BEINKOj Mepu
TOIIPUHENIO Pa3Bojy AEMOKpaTHje 1 BlajlaByHe IpaBa.

Jeman op pesynTaTa TOT OSUTUBHOL YCTaBHOT PasBoja je la cajay 40
3emasba EBpore rocroje ycraBHu Cy[JOBU MM MHCTUTYIIMj€ CIMYHUX YCTaB-
HOCYZICKUX HaJy1eXKHOCTY. OHM IIPE/ICTaB/bajy BaKaH FapaHT IeMOKpaTuje 1
BrafaBuHe mpasa. OBa cBojeBpcHa o6aBe3a HaMehe, Kako 3a IpeficeHMKa
TaKO I 3a Cy/iuje yCTaBHUX CY[0Ba, BUCOK HUMBO OJIOBOPHOCTY U 4€CTO
MOYKe JJOBECTU 0 TEH3Mja Ca APYTUM JP>KaBHUM MHCTUTYILjaMa, IOy T
napjaMeHTa UM BIaJie.

KondepeHunja eBponckux ycTaBHUX CY[0Ba Kao jefaH Of CBOjUX
OCHOBHMX 3aJlaTaKa BU/IM ITOCIEIINBabe PasMeHe MUILI/bEerba O CYIITHH-
CKMM IIUTambMMa jaBHOT IpaBa Meby wianuama KondepeHuje, a Benmku
HAIJIaCaK je CTaB/beH Ha 3aIUTUTY JbYICKUX IIpaBa.
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ITopen tora, KondepeHniuja Mopa OpiHYTHU U 3a/1aTaTi Ce 32 O9yBarbe
Ul jadyarbe He3aBMCHOCTY YCTAaBHUX CY/IOBA — BEHNX YWIAHOBA, KA0 OUTHOT
€/IeMeHTa rapaHiyje IyHe IeMOKpaTuje 1 BajlaByHe npasa. CommmapHOCT
u3Mel)y eBpOIICKMX YCTaBHUX CY[0Ba, IIOCEOHO Y CUTYalMjaMa KaJla He3a-
BUICHOCT IJIXOBVIX WIAHOBA MOXKe OUTY YTPO>KEHA Off CTPaHe IMOMUTIYIKIX
aKTepa 1 PyTUX [p)KaBHUX MHCTUTYLIMja, off Hajeher je 3Hauaja.

Y Toky nocnenme e felenuje, yora yCTaBHUX Cy[j0Ba ce IIpoMe-
HIIa. 300T TOTa je TeMa JaHalIbeT CKyIa Off II0CeOHOT 3Havaja.

Hapepuu xourpec KondepeHinje eBponckmx ycTaBHUX CyIOBa, KOju
he 6utn oppxan y beuy y Majy HapegHe rouHe, uMahe BeoMa cnmuny
temy: OKBUPH U IIepCIIEKTNBA capajiibe YCTaBHUX cyfoBa EBpone. Yacr
MU je NOIITOBAaHM FOCIOAVHE peficefinnye Ja Bac, kao u mpeacTaBHUKe
Bamter cyna, anu u cBe IpuCyTHe IpefCefHIKEe YCTaBHUX CY0Ba, II030BEM
Ha KoHepeH1ujy Koja he 6utn ogpxana y beuy 2014. rognse!

JaHac mak uMam 4acT ga BaMa rocriogyuse npepcegHuye, Kao 1 Ba-
IIVIM KOJIETMHMI[AMa U KOJIETaMa, Off, Cplia YeCTUTaM OBaj OCeOHIL, IlefleceTH,
jybunej. Kao mro cmo uynn, YeraBuu cyn CpOuje jenaH je of HajcTapujux
YCTaBHMX Cy[OBa Ha CBETY. Y TO MMe, XemM Bam MHOro ycriexa y o6apamy
Bauire ofroBopHe [y»KHOCTH y CITy>KOM IeMOKparyje 1 BlalaByHe IIpaBa, a y
MHTEPECY Ja/ber PasBoja YCTABHOCTU Y €BPOIICKOM KOHTEKCTY!
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Peter Burkhard
Awmbacanop OEBC y Cpbujn

YBaxxenn npepcenunde Penryomxe Cp6uje,

YBaxkeHu npepcepHnde YcrasHor cyna Cpouje,
YBakeHM NpefcefHNLN SPYIX YCTaBHUX CY0Ba,
YBaxeHy npepcegHnde Bucokor caseta cyncrsa Cpbuje,
YBakeHu npepiceHnye Benennjancke komucuje,
Excenenuyje,

Hame u rocnopo,

Hparu rocrtu,

Y ume mucuje OEBC-a y Cpbuju, vecturam Bam 50. roguimmsuiy Yc-
TaBHOT CyJja. YCTaBHM CY/] je CAMOCTA/THO U HE3aBJMICHO JP>KaBHO TeJIO, Yija
je y7ora 3alITUTa yCTaBHOCTY U JIETATHOCTY, KAO U JbY[ICKUX U MaIbMHCKIX
npasa 1 cno6ozia. OBaj OCHOBHU OKBMP Y KoMe fienyje Baun Cyz cafip)KaH je
y 41aHy 166. cprickor Ycrapa. Y TOM 4/IaHy Cy ITOIMICaHe OCHOBHE BPeJHOC-
TY KOje MU JjaHac caBuMo. To ¢y, Kao pBo, BIaJjaBiHa IIpaBa, yCTaBHOCT
U JIETAJTHOCT, a Kao JPYyTo, MOJp>KaBatbe /byJCKIX U MambMHCKUX IIpaBa 1
cnobona. Vicre Te BpefHOCTH CY cafip)kaHe ¥ Y OCHMBAYKOM JIOKYMEHTY
Hallle opranusanyje. Y XeJICHMHIIKO]j fieKnapanyju u3 1975. ronune, fp>KaBe-
yuecuniie OEBC-a ce o6aBesyjy fja oppskaBajy 1e/IOTBOPHO Kopuinherwe
rpahaHCKUX, TOMMTUYKYX U IPYTUX IIpaBa 1 c1o6071a, Kao feo HeoTyhusor
JbYZICKOT JOCTOjaHCTBA, Of CYIITMHCKE BaXKHOCTH 3a CTIOOONAH ¥ MOTITYH
Pa3BOj YOBEKOBE IMYHOCTH.

YcraBHU cyp omoryhaBa CpOuju 5a MCIIyHM CBOje OCHOBHeE 0OaBe3e
npema OEBC-y. Baie omyke cy ce joTakie MHOTMX CYIITMHCKUX acIeKa-
Ta MaH/jata Haure mucuje. Omnyke Cypaa cy samTuTiie YCTaBoM fedyHu-
CaHM CTATYC IIOC/IAHNKA Y CKYIIITUHY, JoBofehu 10 ykumama cyMmuBe
Ipakce MOAHOIIEHa OmaHKo octaBKu. Cyf je 3aITUTIO cTOOORY Menuja
Kajia je OLIeHMO Jia M3MeHe I JoIyHe 3aKOHa 0 MH(OPMICAbY IPONINCY)Y
npeBucoke KasHe. CyJl je CTao y 3alITUTY YCTaBOM 3arapaHTOBAHOT IIpaBa
rpabaHa Ha IPMBATHOCT Ka/ia je OLIEHMO Jja Ce TO IIPaBO MOYKe OTPaHIINTHI
jeIVHO MPETXOJHO IOHETOM OJ/IYKOM CY/ia. YCTaBHU CYJ j€ JOHEO OIYKY
y Be3n ca HesaBUCHOIIhy cyzacTBa. Hekonmko peun o Tome: cTBapame He-
3aBJICHOT CYACTBa 1 06e36ehuBame ycrmoBa y kKojuMa Cyfyje MOTy He3aBJ-
CHO BPLINTH CBOj [10CA0, OCTaje jefaH off Hajehux nsaszosa 3a Cpoujy. Ox
TeMeJbHOT jé 3Hayaja JOIPMHOC YCTaBHOT Cy/ja IIOfipKaBamby Hade/la He3a-
BIUCHOCTH U 1b€TOBOM TyMadelby y npakcu. Hema cymme fa Taj mocao Huje
JIaK ¢ 0631pOM Ha TO fla cdM YCTaB IIOCTaB/ba YC/IOBE KOjJ KOMIIPOMMUTY]Y
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He3aBUCHOCT CyACTBa 1 cyanja. Kao mro je Beh pedeno, Tume ce Tpeba
XWUTHO II03a0aBUTIL.

Jla ce BpaTiMo YcTaBHOM CyZy. Yora YcTaBHOT Cyza je aa 6ype yIo-
puinTe QYHKIVOHATHE IEMOKPATCKe IpyKaBe. YCTABHM CY LIPIIV CBOjy CHA-
Ty U3 CTBOpeHe 6a3e ToOpO yTeMe/beHNX OfIyKa KojuMa IITUTY rpabaH-
CKa 1 JbyfiCKa TTpaBa Balux cyrpabana. PemyTanujy Cyma Mmopare rpagutu
CBOjOM HesaBucHouihy, 4BpcTo je 6panehn u gonocehn sppase u mpaBospe-
MeHe OJI/TyKe O MHOTMM C/Ty4YajeBuMa Koju ce Ipef Bac u3Hoce. Yman 166.y
YcraBy nHoMuEbe BpeTHOCT 32 Koje ce 3amaxere. OH Bac Takolhe ycmepaBa
KaKo Jja Taj 3aiaTak ob6asure. CpIcKy YcTaB ce M3jallbaBa fia je YCTaBHU
CYZ CaMOCTAJIHO U He3aBJCHO JIpXKaBHO Teno. To 4iHu ia 61 06e36enyo fa
cynuje Cypa cyfe CTpOro y CKIafly ca 3aKOHOM, OCTTOO0heHM IO TUIKIX
VI CBUIX IPYTMX HEIIOTPeOHNUX yTuIaja. Y oBa BpeMeHa, Koja Hoce 3HadajHe
pedopMe, Kao U CTayIHe IIPOMEHe KaKo 611 ce OffpyKao IIpaBHU OKBUP, I0CA0
KOju 06aBspaTe IOCTaje CBe 3aXTEBHM]jM, A/l je OH Off KMBOTHOT 3HaYaja.
Baira He3aBUCHOCT ¥ MHTETPUTET NPeACTaB/bajy K/byd 3a Hanpenak Cpouje.

JKenum BaM myHo ycnexa y fjla/beM papy, Y HapegHux 50 rofuHa, u
HaKOH TOra.
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Hp Stefan Piirner
[IpencraBuuk IRZ
PykoBopmnan opepera 3a buX, Makenonnjy, Lipay opy u Cpoujy

[TomroBanm npencegunye Pey6mke Cp6uje Hukomnhy,

[TomroBanm npencegaide YcraBHor cyaa Cinyjenuesnhy,

[TomrToBaHM IpeICeHNIIN, CYTKIIbE U CY/ije PA3HUX YCTaBHMX
CyHOBa,

Excenenuyje,

ITomToBaHe Kojere u KOJMETMHNUIIE,

3aycra MM je 4acT U 3aJJ0BO/bCTBO Jja MOTY /ia BaC O3IPaBUM Y UMe
Hemauke ¢ponpanyje 3a meh)ynaponny npasny capanmwy (IRZ), koja Beh ro-
IMHaMa nMa Jo6Opy capaimy ca YcraBHnM cyfnoM Cpbuje, nsmeby ocramor
¥l IPUINKOM yBobema ycraBHe xanbe y mpaBanu cucteM Cpouje.

IRZ gyectnta YcTaBHOM CYAy Ha jyOusiejy off mosa Beka. 3amby caM
OBJIe KOjy AP>K! IO3JPaBHY ped, TaKo fia je 61710 MHOTO TOTa PeYeHOor O
Y1031 YCTaBHOT Cy/ja y IPAaBHO]j AP>KaBM YOIILITE 1 O Y/IO3M M y/IOTaMa CpII-
CKOT YCTaBHOT CYJa, Te MEHU OCTaje Jla ce CPAaYHO 3aXBa/IMIM CBUM CyOp-
raHN3aTopuMa oBe KOH(pepeHIje, HeMayKoM MMHUCTapCTBY BalbCKUX
II0C/IOBA, KOje PMHAHCKpPaA HALl Pajl, ZaKjle ¥ Hally capajiby ca YCTaBHUM
cynom Penry6mmke Cp6umje u3 Hemaukor fgonpuHoca [lakra 3a crabumHOCT
Jyroncroune EBpore, kao 1 CBUM CyTKMIbaMa 1 CyAyjaMa U CapaiHUIMa
YcraBHOr cyfa u noce6Ho npepcenauky Cnujemdesuhy 3a 1o6py u yrogay
IapTHEPCKY capajiiby U Aa moxkenuM oBoj Kondepenunju ycnexa, nobpe
IUCKycuje, boraTy pasMeHy UCKycTaBa I YCTaBHOM CYZY YCIIellIaH HacTa-
BaK pafia.
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Papuu feo Kondepennuje

IIpencennuk YcrasHor cyma Pycke ®enepanuje ap B. [I. 3opbkun






I p Brigitte Bierlein
ITornpencenuuna YcraBHor cyfa Aycrpuje

ITOJTOKA]J M ITIEPCIIEKTUBA YCTABHOT
CYOJCTBA

Vcropujcku rnefaHo, YcTaBHU CyJ, AycTpuje, OCHOBAH pery6mind-
KJM ycTaBoM off 1. okto6pa 1920. ropnHe, 610 je mpBM 3acebaH YCTaBHA
CYJL Ha CBeTY, CIIeI[Mja/M30BaH 3a yCTaBHA IuTama.' IberoBo HajsakHMje
pocturayhe — Moh f1a ce oljeHM YCTaBHOCT 3aKOHa ¥ MOT'YhHOCT omosuBa y
CITy4ajy HEeyCTaBHOCT, OVIa je CKOHLIEHTPYCaHa Y IIPUIIAJIa/ia ICK/bYIMBO
jeIHOM CacBMM MHCTUTYLIMOHATHO HE3aBMICHOM CYZIY, CIIeL[Mja/T30BaHOM
3a yCTaBHa IUTama.

Ha oBy ycTaBHY HOBMHY CYMITMHCKM YTHUILIAj je U3BPLINO UCTAKHYTU
ayCTPUjCKU IpaBHUK U TeopeTnyap npasa XaHnc Kensen (Hans Kelsen). Y To
BpeMe, KenseHoB koHIlenT Huje fo6mo Behy noppiky. Tek HakoH [Ipyror
CBETCKOT paTa je ayCTPMjCKM MOJIe/T YCTaBHOT CYACTBA IIOCTA0 IpMUMep 32
yriep npuxsaheH y MehyHapogHuM OKBMpMMa. Y ITOYETKY CY CaMO YCTaBI
ranuje n CaBesne Penry6nnke Hemauke cagpyxany ofpende 0 OCHUBAbY
YCTaBHUX CyfIOBa, a Y TOMe Cy UX IMOToM crieguau u yctasu Typcke, Ilna-
Huje, Ilopryranmuje u @pannycke. ¥ tagammoj Conujamucruukoj Genepa-
TUBHO]j Perry6mmiy Jyrocmasuju rmocrojana je Heka BpCTa ,,COIMjaICTUYKOT
YCTaBHOT CYACTBA" Off IIe3[leCeTVX F'OAVHA IIPOLIIOT BeKa, kKao 1 y ITo/bckoj
1 Mabapckoj ocampaeceTux rogyHa, 1ako je oHa OuIa 3aCHOBaHa Ha Ha-
JenuMa crpanuM npupopn Kensenosor konuenta. Mehyrum, oBa Bpcra
crienMUYHOT YCTaBHOT CYACTBA 611 je KBaMIM(pUKOBaHa Ja eBOIyUpa y
»IIPaBO" YCTAaBHO CYJCTBO, Ka0 IITO je To 610 CIy4aj y fp>KaBaMa Koje Cy
Hacefuie 6uBIIy JyrocimaBujy.”

Haxon nmonmutuukux npomena y llentpannoj, Vicrounoj n Jyromc-
To4HOj EBporm 1989. n 1990. roguHe, maja reos3jieHe 3aBece U pacnaja

1) MicroBpeMeHO, OTHOCHO HEKOMKO Mecell) PaHMje, OCHOBAH je YCTaBHU CYL ¥
YexocmoBaukoj. MehyTum, oH Hukasia Huje 0610 CTBapaH 3Ha4aj. Y KHexxeBUHM JInx-
TEHIITajH OCHOBaH je 1921. romyHe YcTaBHM CYJ IO, HA3MBOM ,, Staatgerichtshof .

2) Ldszlé Sélyom, ,Mythen und Wirklichkeit der Verfassungsgerichtsbarkeit - am
Beispiel ihrer Entwicklung in Mittel-, Ost, und Siidosteuropa“y Verfassungsgerichtsbarkeit
2011, ypebeno y Verfassungsgerichshof der Republik Ostereich (Vienna: Verlag, Ostereich
2012), cTp. 18.
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Cosjerckor CaBe3a, HACTAO je BeMUKM OpoOj yCTaBHUX CYy[OBa Y HOBOOC-
HOBaHMM €BPOIICKMM ieMOKpaTujaMa. ITociearaHo ToMe, y cBeTy ce 6p3o
IPOLIVPUIIA Ui€ja O YCTABHOM CYJCTBY.

YcTraBHM Cy[loBUM KOju Cy HacTa/lM IIOC/IE Najja TBO3JIeHe 3aBece U
pacnaga Cosjerckor CaBesa, CyOUM/IN Cy ce ca M3y3eTHO BaKHMM 3aJaT-
KOM J]a TyMade CBOje HOBe ycTaBe. HajsaxTeBHUju 132308 NIpefl yCTaBHUM
CY[IOM y BpeMe TpaH3uLje Off AUKTATypPe UM ay TOPUTAPHOT PeXMMa 10
IleMOKpaTCKe B/IafjaBMHe ITpaBa 0110 je KaKo ITyTeM yCTaBa yIpaB/baTi IIPoO-
MEHOM TIOJIMTHYKOT CYCTeMa Kao TakBor. HapounTo mpo6nemariase o6ma-
CTU II0jaBUJIE CY Ce Y pelllaBarby NNUTarba KPMBUYHOT IIPaBa, PECTUTYLIje
u obemreherma y Horreny MMOBMHCKIX IIPaBa, KA0 ¥ Y TYMaderby YCTaBOM
3arapaHTOBAHVX OCHOBHUX IIpaBa ¥ MOI'YNHOCTY HBJXOBOT OrpaHIYaBaba.

Y 1o BpeMe je oppebuBame monoxaja ycTaBHUX CY[IOBA Y CTPYKTY-
pu ApKaBHMX OpraHa IpefgBubheHnx ycTaBoM 6110 Off IpecyqHOT 3Havaja,
IITO je ¥ KYIMUHMPAIO Y KPYHCKOM INUTalby O TOMe Koja yCTaHOBa Tpeba
Jla ¥Ma KOHauHYy ped y IOIJIe[ly YCTaBHUX NNTama. Kao mTo To nmokasyje
IONMUTUYKA Pa3Boj y IOCIebe IBe NelleH1je Y BehMHN TpaH3UIMOHNX
3eMajba, Hajehu 6poj yCTaBHUX CyIoBa y HBJMa YCIEIIHO ce M360pno 3a
IPWINYHO BUCOKO MECTO.

HoBoycTaHOB/beHM YCTaBHY CYOBM YYMHIIIY Cy OTPOMHE U Xpabpe
KOpaKe: ca OTPaHMYEHMM HaJIKHOCTUMA I Y O[ICYCTBY pe/leBaHTHUX yC-
TaBHUX Ofpefiaba, O/bCKM YCTAaBHU CYJL pasBUO je, ITOpef] OCTaIor, a 6e3
IIpaBHE OCHOBE, HAUIEXXHOCT Jla Olelbyje 3aKOHCKe HopMe. Hecarmacuo
3akoHy 0 YcTaBHOM CyRy, YcTaBHU cyn Mabapcke ogbuo je sa pasmarpa
HalpT 3aKOHA jep TO HUje CMAaTPao 3a/IaTKOM yCTaBHOT Cyfa. [oToBO cBu
TaJa OCHOBaHM CY/IOBU OOIMKOBAIM Cy CBOje MMOCTYIIKe Ha BeoMa KpeaTu-
BaH Ha4MH.’

Oxn HeM3MepHe Ba)KHOCTH je OMJIO LITO Cy, MOTMBJCAHY OTPeOOM 3a
pasMeHOM MH(}OpMalja ¥ MULIJbEa, EBPOIICKI YCTaBHM CY/IOBYU IIOYEIN
Jla ienyjy OpraHM30BaHo. Y TOM KOHTEKCTY, IIPe CBera ce MOopajy Iome-
HyT! KoHdepeHnnja eBpONCKuX ycTaBHMX CyfoBa 1 EBporicka komucuja
3a IeMOKpaTnjy myTeM 3akoHa (BeHenujancka kommcuja). OrpomHa Bpen-
HOCT OBe KOH(epeHIuje je ounrienHa. BeHennjaHcka KoMIC1ja — OCHOBaHa
1990. roguHe, yop30o HakoH najja bepnmHckor 3upa — cMarpana je cBojuM
IIPMMapHUM 3a/IaTKOM Jja 006e30e[y TeXHIYKM [IPaBHY CaBeT y BpeMeHY
PEBOYIIMOHAPHE IOIMTIYKE TPAH3MILINje Y KOjoj Cy ycTaBHe pedpopMe 61te
npuoputetHe. Of Taza je BeHenujancka KoMucyja n3pacia y BUCOKO Iiekbe-
HO CaBeTOJJaBHO TEJIO Ha I0J/bY ycTaBHOT IpaBa. [lopen ocranor, Komucuja
urpa Boziehy yrnory y npy>kamy nomohnu gp>kaBama fia paspajie cBoje ycTaBe
Y CKIajly ca eBpPOIICKMM CTaHJapAuMa.

Jaxse, xako he ce ycTaBHO CyACTBO Jja/be pa3ByjaTu?

3) Ibid. ctp. 22-3.
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JemHa cTBap ce ca curypHourhy Moke O4eKMBaTH: pa3MeHa ICKYCTaBa,
MUIUbeRA U UJieja, Kao U capajma n3Mel)y mojeHavHNX yCTaBHUX CYAO0-
Ba, cBe Buile he nobujatyu Ha 3Havajy. Pasjor Tome je mto he ce ycraBun
cynoBu y EBponu cBe Buie cyodaBaTyl ca I10jaBOM MHTEPHAI[MIOHA/IM3a-
nyje. [loctoju morpeba 3a XapMOHM3AIVjOM eBpoIley3alyje HallyioHaI-
HUX YCTaBHUX IIPaBa, C jeJHe CTPaHe, I KOHCTUTYIMOHAIM3ALjOM €BPOII-
CKOT IpaBa, ¢ Apyre. Hanmonanxo npaso u melhyHapogHo mpaBo Buiie He
TII0CTOje jefHO HacIpaM Apyror, Beh cy ce Buire MehycobHo mosesann. Ha
CYACKY IIPAKCY YCTAaBHUX CY[OBa CBE BUIIE YTUYE 3ajeJHUYKO JE/I0OBabe
IIPaBHUX HOPMU PA3INMYUTOr ITOPEKIA.

Ynora ycraBHuX CyfoBa Huje BUILIE OTPAaHMYEHA CAMO Ha TyMadermhe
HaI[MIOHA/JTHOT YCTABHOT IIPaBa y M30alyji. Y TUI1aj eBPOIICKOTr IIpaBa Ha
YCTaBHO IIPaBO, Kao ¥ y3ajaMHM YTULAjy €BPOIICKOT IIpaBa M HAIMOHAI-
HUIX IIPaBa, Y MOC/IEbIX HEKO/IMKO TOMHA 3Ha4ajHO ¢y nopaciau. OBo ce
OJHOCHU IIp€e CBeTa Ha I10/beé OCHOBHUX IIPaBa, Ije EBporcka KoHBeHIMja 0
JbY[ICKMM IIPaBMMa UT'PA U3Y3€THO BaXKHY YJIOTY, a/li ¥ Ha JIPyTe acleKkTe
YCTaBHOT IIpaBa Ha Koje yTu4y Mel)yHapoiHe KOHBEHIYje, HApOYUTO OHE
3ak/pydeHe y okBupuma Casera EBporme. Y TOM KOHTeKCTY Tpeba criome-
HyTU EBPOIICKY ITOB€/bY O COLMja/THUM ITpaBuMa, EBpOIICKY KOHBEHII)Y O
CIIpeYaBarby Mydera M/ HeYOBEYHOT M/IN TTIOHIDKaBajyher mocTymama mim
Ka)KibaBarba, Kao 1 KOHBEHIMjy 0 3alITUTY JbYICKUX ITPaBa ¥ JOCTOjaHCTBA
pyfckor 6uha y morneny npumeHe 6monoruje u Meguiuse. [Toper Tora, yc-
TaBHM CY[IOBY IpKaBa-4IaHNIIA CyOUY€EHM Cy Ca JOJATHIM IIPABHMUM C/I0jeM
npasa EBpoIicke yHMje, KOju ce OJJIMKYj€ jaKMM OVHAMWYK/M yTULIAjeM U
00aBe3HOM IIPUMEHOM.

Y TakBMM npuanKama, yCTaBHU Cy[OBY BpLIe y/IOTY IIOCPEJHMUKA YMjU
3Hayaj HEIIPEKU/IHO PACTe, LITO 3a KPajibyl PE3Y/ITAT MIMA jadyatbe Have/la Bja-
[aBMHe IIPaBa, He CAaMO Ha HallMOHATHOM, Beh 11 Ha eBpOIICKOM HMBOY.

OpryKe yCTaBHUX CY/JOBa y 3Ha4ajHOj MEPY YTUYY 1 Ha CYJICKe OJTyKe
Ha eBPOIICKOM HMBOY. HanmoHamHa pemerma, HApOUUTO Y 06/1aCTI OCHOB-
HIIX IIpaBa, MOTY OMTM y30p 3a eBpOIICKa peliema. Kax roy ce HanyoHanHa
pelllera yBaXke y eBpOIICKUM OJTYKaMa, TO KaCHMje Ipy»Ka MHpopManyje
3a [IOHOILEE OfI/TyKa HAlIMOHA/THUX CYy[OBa y APYTUM ApyKaBaMa, U3 yera
pousnnasu MebhyznejcTBo yCTaBHUX CY[0Ba, I7ie €BPOICKM CY[JOBU MIMajy
YOIy IIOCPEJHIMKA U KaTaau3aTopa.

ITopen Tora, of moveTKa JieBefeCeTUX ToiHa IIPOIIIOr BEKa, IIPu-
METHO je jadao u MelycoOHU yTuIiaj ycTaBHUX CyfoBa. YCTaBHM CYLOBU
capal)yjy Ha OuIaTepa/THOM ¥ MYy/ITH/IaTepaTHOM HUBOY M CBE BUIILE yCMe-
paBajy MaXkby Ha Ipecy/e APYTUX YCTaBHMUX CY[0Ba, KAaKO 61 IpOHALIIN
pelema 3a Hal[MOHaIHe Tpob/eMe [0 Kojux ce Beh Herpe momo.

ITocroje sHakoBM pactyhe y3ajamue npujemunBoctu nsmely Esporn-
CKOT cypa 3a jbyficka paBa 11 Cypa ipaszie EBporicke ynuje. [maBHU dakTop
KOj! JOIIPMHOCY OBOM IIPOIIECY je pa3Boj MelyHapoiHOT ImpaBHOT OKBHMpA.
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EBponcku cyn 3a jbyncka npasa u Cyp npase EBporicke yHuje pelloBHO
ce I03MBajy Ha OfI/TyKe KOje je OHeO OHaj APYIU CY[, Ipu 4yemy EBporcku
CY/l 3a JbyJiCKa IIpaBa CBOje TyMademe IIpaBa rapaHToBaHNX KoHBeHIIjoM
3acHuBa Ha [loBe/byu 0 OCHOBHMM IpaBMMa, ok ce Cyn npaBzie EBporicke
YHUje 1osuBa Ha ofyryke EBpoIICKOT cypa 3a /byficKa IIpaBa fia 6u ofjpesuo
CYWITMHY ONIITKUX IPaBHUX Hayesa, a y MOC/IENbEe BPEME U 32 TyMademe
OCHOBHIX IIpaBa cafgp>xanux y [losemn.

AncrpakTt

YcraBHu cyn Aycrpuje, ocHoBaH 1920. roguHe, 610 je IpBU MHCTH-
TYLIMOHA/IHO HE3aBYMCAH CyJ, CIIeIMja/IM30BaH 3a ycTaBHa nuTama. [locne
Jlpyror cBeTCKOT paTa, HACTaJIO je BUIIE YCTAaBHUX CYy[J0BAa 3aCHOBaHMX Ha
aycTpujckoM mozeny. [locme momntuakux npomena y Esporn 1989. u 1990.
rofjyiHe, Y HOBUM JIEMOKPATCKUM Jp>KaBaMa II0jaBMO ce BeuKM 6poj yc-
TaBHUX cypoBa. OHU cy yop30 ornoveny MelycoOHy KOMyHMKaNMjy Ha
OunmaTepaTHOM HMBOY U Y oKBMpY KoHdepeHIIje eBpONCKUX YCTaBHUX
cynosa 1 BeHenmjaHcKe KOMICHj€e, a KACHMj€ Cé OPTaHM30BaIN Y PErno-
HasIHe uan jesudke rpyme. IlITo ce Tide gaber paspBoja yCTaBHOT CYACTBa,
pasMeHa MCKYCTBa Kao U capafiiba Mehy ycTaBHUM Cy[oBUMa CBe Buile he
mobujary Ha 3Havajy. [laHac cy y3ajaMHM yTuiaju n3Melhy eBporickor npasa
VI HAaIlVIOHAJTHOT TIpaBa 3HaTHO Behu: eBpoIIcke KOHBEHIje YTIYy Ha Ha-
LIIOHA/THO yCTaBHO IpaBo. OfI/TyKe YCTaBHOT Cy/ja He CaMo Jla HETIOCPEXHO
yTUYY Ha OfJIyKe APYIMX YCTaBHUX CYHOBa, Beh 1 Ha CycKe Ipecyze Ha
€BPOIICKOM HIBOY Koje he mocmyxutu kao n3sop nHdpopmanmja 3a ofryke
Koje he 3aTyM TOHOCHTI HaLIMOHATHM CY[IOBY Y SPYTUM Ap>kaBamMa. MHOru
YCTaBHM CY[OBM JOMATHO Cy CYO4YEHU Ca YTUIjajeM IpaBa EBporicke yHuje.
OBe n3y3eTHO 3Ha4YajHe TeH/IeHLMje U NepcrekTuBe 6uhe pasmMaTpaHe Ha
Konrpecy Kongepenuuja eBpoIcknx ycTaBHMX CyfoBa Koju he ce ogpkarn
y beuy, maja 2014.
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Op B. 1. 3oppkun
ITpencepnuk YcrasHor cyma Pycke @epepanyje

YCTABHO CYICTBO 3EMAJbA HOBE
OJEMOKPATUJE: UISA30BU N ITEPCIIEKTUBE

1. YcTaBHO CyACTBO 3eMaj/ba HOBE IeMOKpaTyje Kao HEONXOaH
e/IleMEeHT eBPOIICKOT IPaBHOT MOpeTKa

3HayajHoO je Ia Cy 10 CTIOMa COLMjaIMCTUIKOT 6JI0Ka CIIeIVjaIn30Ba-
HM CYZICKV OpPTaHY 32 KOHTPOJTY YCTaBHOCTY OVI/IVI OCHOBAHU CaMO Y TpUMa
semsbama VicToune EBpone, 1 TO yIipaBo y OHMMa 41ja je TEpUTOpHja HEKala
IOTIIYHO VJIM IENVMIMUYHO ylasuia y cactaB Ayctpoyrapcke. IIpu Tome,
npBu yctaBHu cyp y Victounoj EBponu ce mojasno jour 1920. rogune y He-
XOC/IOBAYKOj, TaMO T7ie je pol)eH NCTAaKHYTH ayCTPMjCKV IIPaBHMK, OCHMBAY
YCTaHOBe 3a YCTaBHO cyficTBO, XaHc Kensen (Hans Kelsen). YexocnoBauka
Penry6rnuka ce cmatpa ipyrom (mocie Aycrpuje) 3eM/boM cBeTa Koja je pop-
MUpasa ClelyjaTn30BaHN CYICKM OPTaH 32 KOHTPOJIy YCTaBHOCTH. YCIIe[,
HI3a pa3jiora, YcTaBHM cyf YexocnmoBadke je IpecTao ca pajioM jolI Ipe
Hpyror ceerckor para. Kpajem 60-Tux rogyHa npouyior BeKa, y ycTaBHUM
aKTUMa 3eM/be je pukcupano cTBapame YcraBHor cyga YCCP u ycraBHUX
cypoBa Yemxke Penry6bnmke n CroBauke Perrybnmke. Mebhytum, y nmpaxcnu,
HaBeJleH! CYLOBY HUCY 6uy GopMupaHM CBe [0 ,IUTNIIaHe PeBOmyLuje’,
1989. rogune.

Jowr jepna semspa Victoune EBpome, ca MCKyCTBOM yCTaBHOT IIpa-
BOCYyDha, 6ma je Jyrocnmasuja. Vl, Mmajia cy oBfie OpraHy yCTaBHOT IIPaBO-
cyba dbopmupanu Buie o yeTppeceT rofuHa KacCHuje Off Y4eXOCTOBAYKIX
(1963-1964), nnax cy, 3axBa/byjyhn 0oco6eHOCTIMA jyrOCIOBEHCKOT MOfieNa
coIMjanmaMa, IPUINIHO YCIEIHO QYHKIMOHUCATIN Y COLMjaTUCTUIKOM
IIEpUONY Pa3Boja 3eMJbe.

Y Ilo/bckoj cy mpefIo3n 3a CTBapame YCTaBHOT NpaBocybha npeu
IyT 3BaHMYHO M3HETH y TOKY HeycIlene ycTaBHe pegopme 1926. ronnue
(ncTHMHA, TaZla HUCY NIpeTBOpeHN y npakcy). Tek 1985. roguHe, y 3eMmbn
je ocHOBaH YcTaBHM TpUOYHAI, 4Mji je paj y TO BpeMe BeoMa 3aBMUCUO
ox Cejma, TIOIITO Yy OKBYMPY COBjeTCKOT MOfienia Ap>kaBHOT ypehema Hije
II0CTOjajIa MoJie/Ia BIaCTH.

Y tom Hu3y 3ace6Ho croju Ectonmja, rae je 1920-1940. ropuae dyHKImje
KOHTPOJIe YCTaBHOCTY 00aB/bao HajBUIIN CYACKY OpPraH 3eM/be — [l p>kaBHU
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cyn. VictuHa, oH je Bullle 6110 HaMemeH pelllaBamby cropoBa Meby cy6jex-
TYMa BJIaCTH, HETO OCTBAPMBalby YCTABHOT CY/ICTBA Y IIMPEM CMUCITY PEYML.
Tpeb6a pehn ma cy mpemtore 3a cTBapame Jp>KaBHOT Cyfia Kao OpraHa 3a KOH-
TPOJY yCTaBHOCTY TPUJECETUX TOIMHA Ja/Ii ¥ ITapiaMenTapuy Jletonuje n
JIurBanmje. MehyTum, Te nzeje y faToM Iepyoay HUCY HaMIIIe Ha ITOfPLIKY.

Y mpyrum sem/pama Vicroune EBporne (a TMM Ipe — IIOCTCOBjeTCKOT
IPOCTOPA) HMje 610 HUKAKBOT MCKYCTBA Y KOHTPOJIY YCTABHOCTH CBE JIO
IIPOK/IaMOBarba Kypca Ka JIeMOKpaTU3alMji KpajeM ocaMIeCceTUX — I10ve-
TKOM JIeBefleCeTUX IrofiyiHa IPOULIOT BeKa. Mak, npumep Jyrocnasuje u
ITorbcke, Koje cy ycnene y yCIOBMMa ayTOpUTapu3Ma Jia CTBOPE I O4yBajy
yCTaHOBE KOHTPOJIe YCTaBHOCTH KOje Cy epuKacHO PyHKIVIOHNCaIe, He-
CYMIBVBO, OMO je Off Be/IMKOT 3Ha4aja 3a IPUIIPEMY IaHallllbe JeMOKPaTCKe
TpaHcopMaIiyje MOCTCOUMjaMMCTUIKNX JIpKaBa.

Tokom leMOKpaTCKUX IIPOMeHa, CTBOPEHN CY CIIelMjaTHy OpTaHu
ycTaBHOT npaBocyba u y Anbannju, Jepmenuju, Asepbejiany, Xpsat-
ckoj, Yemxoj, Ipysuju, Mabapckoj, Kuprucrany, Jletonuju, Ipaoj Topun,
[Toseckoj, Pymynnju, Pycuju, Cpbuju, Cnosaukoj, CroBennju, Makenonuju,
Ykpajunm.

Y 3em/bamMa OUBILET COLjaMUCTUYKOT 6/10Ka KOHTPO/IA YCTABHOCTI
je mocTasa BakaH Ie0 BUXOBUX IIPAaBHUX CHcTeMa. Bomeo 6ux fa xakem
— HEOJBOjUBH JI€0, a/li, HAXKAJIOCT, 3acaj To Huje Moryhe pehn. Kao mro
je mosHato, 2010. roguHe je ToKoM peBonyuuje y Kuprusuju pacnymren
YcTaBHM ], a ca JOHOLIEEM HOBOT YCTaBa, OH je MOTIIYHO YKUHYT. To cy
YnbeHNn1le Koje Tpeba y3etu y 003up, roBopehu o n13a3oBnma, ca Kojuma ce
CyodaBa YCTaBHO CYJCTBO 3eMaJ/ba HOBE IEMOKpaTHje, I O IIepCIeKThBaMa
pasBoja y Toj chepn.

3ajemHIYKY IPO6IEMU KOjI Cy CTajai IIpef; OpraHMMa 32 KOHTPOITY
YCTaBHOCTM IOCTCOLMjaTUCTUYKKX Ip>KaBa MOKpeHynu cy 1997. ropune
CTBapame TaKBe CaBeTOflaBHE MHCTUTYLMje Kao mTo je Kondepenumja yc-
TaBHUX CY[0Ba 3eMaba Mage IeMOKpaTuje, Koja je ox 2011. rogune npen-
MeHOBaHa y KoHdepeHIujy opraHa 3a KOHTPOJIY YCTaBHOCTHU 3eMajba HO6e
meMoKparuje (3aTo hy Hafaspe y M3/maramy KOPUCTUTH YIIPaBO OBaj Tep-
MyH). Kako mpouctiye n3 3ajefHIYKOT 3BaHNYHOT CAOMIITEha 3eMasba-0C-
H1Bada KoHdepeHIje, OCHOBHY 3a/laTaK AMCKycHUja Koje he BomuTu meHn
ydecHMIM 6110 je pasMaTparme 0COOEHOCTH MPeTasHOr Iepuofa y GpopMu-
pamy eyKaCHOT CHCTeMa 32 KOHTPOJTY YCTaBHOCTH ITyTeM CTa/IHe pa3MeHe
JICKYCTaBa ¥ KOHCY/ITaTUBHe capafmbe. Ha akTyenne reme ycrnocrappama
Ul pas3Byjalba KOHTPOJIE YCTAaBHOCTY OfIPyKaH je HU3 3ajeJHMYKMX CETHNLIA.

Amnanusa MaTepujasia ca oBMX KoHepeHIja omoryhasa fia ce 3aK/by-
4n Ja, y3 ofipeheHn cTemneH jefHCTBA y IPUCTYIIMMA CXBaTamby 3a/jaTaka
YCTaBHOT CY/ICKOT ITOCTYIIKA, ICTOBPEMEHO IIOCTOje CYIITUHCKE Pa3/IMKe y
KOHKPETHOj Cafip)KVHM IIpaBa Ha YCTaBHY Xas0y, y TpeTMaHy opiamhema
YCTaBHMX CYZOBa y IIOITIEAY pelllaBarba OBVIX VIV OHVX ITUTamba (a Ipe cBera
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IMTaba Kao LITO CY: 3aIITUTA OMpPaYKuX IIpaBa, IpoBepa aKaTa IOKalHe
caMOYIIpaBe, IOCIeNIIe OJ/IyKa YCTaBHOT Cy/ia 10 PeBU3NJY IIPEAMETA,
KOje Cy pPa3MOTPW/IM CY[OBU OIIIITe HAIIXKHOCTH 1 Ap.). O ToMe cBefoye
u MaTepujany CBeeBpoIicKe KoHepeHIje ofpxKaHe 4. jyna 2013. rogune
y JepeBany (JepMmennja), Ha K0joj je pasmarpaHa Tema ,,Cyficka KOHTPOIa
3aKOHa M IPYTUX IPABHUX aKaTa Off CTPaHe HEe3aBMCHIX CY[CKMX OpraHa —
JICKYCTBa pasHUX 3eMasba y cepu yBohema epukacHOT cucTeMa ycTaBHE
KOHTpOTIe. .., Kao 1 MaTepujam MehyHapopgHe HaydHO-IIpaKTIYHE KOHe-
pernuje y KujeBy (Ykpajuna) - ,,3amruTa /byAcKIX IIpaBa off CTpaHe Opra-
Ha yCcTaBHe jypucAuKLMje: MoryhHOCTM M Tpo6ieMu, ofip>kaHe cenTeMOpa
2011. ropuHe y3 yyenrhe mpefcTaBHUKA OpraHa yCTaBHE jypUCAMKIIMje TO-
TOBO JBaJleCeT EBPOIICKUX 3€MaJba.

Jeman op HajBaXKHMjMX pe3y/TaTa JEMOKPATCKMX IIPOMEHA Y 3eM/baMa
OMBIIET COLVIjaTIMCTUYECKOT 6JI0Ka 6110 je OKOMHOCT Aa cy y BehuHu Tnx
3eMasba CTBOPEHM MEXaHM3MI YCTAaBHOT CY/ICTBA, 3aCHOBAHM Ha T3B. ,ayC-
TpujckoM” (,,Kensenosom™) mopeny. OBaj Mofie/I IpeTIIOCTaB/ba IOCTOjakbe
CIIeIVIja/THVX OpraHa YCTaBHOT CYACTBa U IpaBo rpahannHa fa mogHece
VHJVIBYYa/IHY yCTaBHY an0y. KpeTamwe ynpaBo y ToM IpaBIy CBe[OUYN
0 TEXIbY IMOCTCOLMjaMMCTUYKIX JIp>KaBa Jla yCBOje OHE y30pe 3amafiHoT
YCTaBHOT CY[ICTBa KOji HajJIIOTIIYHMje OITOBapajy 3aXTeBMMa CaBpPEMEHOT
KOHCTUTYIIMOHAIM3Ma Kao Teopuje I IpaKce OrpaHnvaBamba Jp>KaBHe ca-
MOBOJb€, Ca LIM/beM Jja ce 06e3beny MHAMBUAYATHA CI0OOfA.

YnpaBo 13 oBor yria (Tj. y KOHTEKCTY 3aXTeBa CaBPEeMeHOT KOHCTH-
TYLMOHa/IM3Ma) Tpeba, 10 MeHN, TOBOPUTY IIpef, OBUM ayAUTOPYjYMOM O
HEKJIM 33jeJHUYKVIM 3aKOHUTOCTUMA 11 0COOEHOCTVIMA Y YCIIOCTAB/balby U
Pa3BoOjy yCTaBHUX CY[j0Ba y 3eM/baMa HOBE [IeMOKpaTuje, O HalllMM 3ajefi-
HIYKVM Temkohama, o focTurHyhmma u Heycriecuma 1, Hajsaf, O JOIIPUHO-
Cy yCTaBHOT IIpaBocyha HOBMX leMOKpaTHja TeOpuUjy ¥ IPAKCH €BPOIICKOT
KOHCTUTYIVIOHAIM3Ma.

IlITo ce Tye 3ajegHuuKkux UpasHux pobaema, KOju ce IIOCTABIbAjy
IpeJi OpraHe 3a KOHTPOJIY YCTAaBHOCTHM Y Jip)KaBaMa YK/bY4EHNM Y TPyIy
3eMa/ba HOBE JIEMOKpaTHje, OHM Cy Y 3HaYajHOj MEPU YCIOB/bEHM HEKUM
006jeKTMBHVM TellIkohaMa ITpe/T1asHor Mepuoza, Kao IITO CY:

- Hen36a/IaHCUPAHOCT CUCTEMA PaCIofiesie BIACTH, KOjy HePeTKO

IpaTH jacHO M3pakeH KOHGMUKT u3Mel)y 3akoHOfjaBHe U U3BpIIHE
TpaHe BJIACTH, a Y HU3Y C/Iy4ajeBa — U Y CY/CKOj;

- »pyIe“ y 3aKOHOJJaBCTBY, Koje je OpeMeHUTO KpIIemheM YCTaBHIX
mpasa u cnobopa;

— HEPa3BUjeHOCT MapJaMeHTapu3Ma, Koja Ce Hajymai/bBIje MaHU-
decTyje y 3aHeMapuBamby INIeAUINTA ITaplaMeHTapHe MambIHe U
MHTepeca Ipymnalyja CTAHOBHUIITBA KOje CTOje 13a e, a Takohe
npo6em ofHoca n3Mehy nmpaBHOT 1 GpaKTHUIKOT IETUTUMUTETA
IIpeCTABHNYKIX OPraHa;
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— HEJIOBO/bHA CAI/IACHOCT HAIVIOHATHOT 3aKOHO/IABCTBA Ca OIIITENPH-
3HATUM NIPMHIUINMA ¥ HOpMaMa Mel)yHapogHoT IpaBa (IIpe cBera
- y 00/1acTy JbY/ICKUX IIPaBa);

— HeJl0BO/bHA M3Tpal)eHOCT IIpaBHE OCHOBE YCTaBHOT CYACTBa (IIpe
CBera — HeIloCTOojame WM Hee(pUKACHOCT IIPaBHMX MeXaHM3aMa
KOju TapaHTyjy usspiueme ofmyka YC);

— Hemsrpal)eHOCT HallMOHA/THUX YCTaBHOIIPABHUX JOKTPUHA.

Y 0BOj cuTyaumju, CBM oprany 3a KOHTPO/Y YCTaBHOCTY HOBMX JIEMO-
Kparuja y Mamwoj n Behoj Mepu Mopajy 6utu apoutpu y He 6au jegHoC-
TaBHUM CIIOpoBMMa 13Mel)y 3akOHO/IaBHE V1 MI3BPIITHE B/IACTH, 3a/IaraTy ce Y
CBOjJM OJTyKaMa 3a He3aBUCHOCT CyJICKe BJIACTH, y3/IMaTy Ha cebe ITTaBHU
TepEeT U3pajie YCTaBHOIIPaBHE NOKTPUHE, a LITO je HajBaKHMje — y/iara-
T BEOMa Be/IMKe HAIlOpe y ycaBpllaBarhe HAIlMOHA/IHOT 3aKOHOABCTBA
y IIpaBIly HheroBe XapMOHM3alLMje ca 3ajeHNIKMM €BPOIICKIM IIPAaBHUM
IpocTOpoM y cepn 3amTnTe mpaBa u c1060xa YoBeKa u rpahannHa.

Vnaxk, To mro cy npo6eMu 3ajefHUYKY He 611 Tpebasto 1a JOBOAM [0
3abmyge. IlITo BuIe BpeMeHa ITpojIasy Off MOMEHTA C/IOMa IpYKaBHOT COLja-
NM3Ma, TUM je CTabujy yTuIaj KOMYHVCTIYKe IIPOIUIOCTI KOj! IIOBe3yje Te
3eM/be I CBe je IPYMETHUja y710ia pakifiopa leotionuiiu4koi Kapaxiiepa, Koju
npenonpebyjy 6uTHe KynTypHO-IMBIWIM3aLMjcKe pasike Mehy b1Ma, a koje
ce, n3meby octanor, MaHudecTyjy 1 y chepu ycraBHe KOHTpOTIE.

leononmTiyka aHa/MM3a MIPeTIOCTaB/ba pasMaTpame GpakTopa, Kao
IITO CYy: Teorpad)cKy MOMI0Kaj pasHUX 3eMasba, IOBPILIMHA KOjy 3ay3UMajy,
IIPUPOJHA PECYPCH, CTPYKTYpa IPOM3BOJHNX CHAra, COLMja/iHa CTPYKTypa
APYIITBA, XMBOTHM CTaHJAPJ CTAHOBHUIITBA, leMorpadcka curyanuja,
HaI[VIOHA/IHe 1 BepcKe Tpagunyje nth. He ynymrajyhu ce y ananmmnsy takse
BpcTe, pehu hy camo fa o 0BUX dakTopa 3aBuce BaxKHe passuke y pupogu
YCiasHol aKina, yceojeHol y jegroj unu gpyioj semsmpu. Mucinum 1pe csera Ha
TO Y KOjOj MEpH je HOBM YCTaB HeKe 3eM/be 010 U 0CTa0 pe3y/iTar ApyLITBe-
HOT KOHCEH3Y(a, a Y KOjoj MepH je OH 610 1 jecTe MHCTPYMEHT TpaHcdOop-
Mallyje JPYLUITBEHMX OJJHOCA 10 MOJIETY KOjU je IIPEIJIOXKIO Hajy TULIAjHjU
meo Brafajyhe ennre. A To, ca cBOje cTpaHe, npenoapebyje ocobenocTn
YCTaBHOIIPaBHOT pa3Boja pasHUX Ap>KaBa, Koje 00jeqymbyje mojaM ,, HOBUX
memokpatuja‘, a uaMehy ocranor — n ocobeHoCcTH y QYHKIMOHNCABY Op-
raHa yCTaBHE KOHTpOIJIE.

OunrnegHo je ma, TaMo Ife je YCTaB yCBOjeH y CUTYaLMji U3PasKeHOT
packona y IpylITBY, Ha OpraHe 3a KOHTPOJy YCTaBHOCTU Iaja NOAATHNI
TepeT OYyBama IIpaBHe I MOMNUTIYKe CTaOVITHOCTH, 06e36eherma nHTeTpu-
TeTa 3eM/be 1 6esbegHOCTH pKase. Ha mpumep, y Pycujn je mo ycBajama
YcraBa JOLUIO yC/ien MOMUTIYKe Kpy3e, Koja je 110 HaleToCTy 61Ia 613y
MajioM rpahaHCcKOM patTy U Koja je y cebu HOCMIA CACBUM PeasHy IpeTHY
c7oMa Ap>kaBHOCTH. TOKOM IpBUX feceT rOfHA BaKewa YcTaBa, Hajsehy
OIIACHOCT ITI0 3€MJ/bY IIPECTAaB/ba/lN CY YIIPABO APYLITBEHO-IIONMUTUIKI
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packon u MebhyHanoHaTHM KOH(IMKTH, KOjU Cy IIpaTUIN paclaj apyKa-
Be. Jep, IOK je cBe pyTe, MaKap U BP/IO 030M/bHE IIpeTHhe U 13a30Be (Kao
IITO Cy: TOPACT CUPOMAIITBA U OIITPO M3PparkeHa COIIVjaTHa Heje[IHAKOCT,
Cliajarbe BIACTY ¥ CBOjUHE Kao pe3yaTar OecrpaBHe IpuUBaTHU3aliyje, KO-
pymiyja, cmab/berme TEXHOTIOLIKe MHPPACTPYKTYPe, 3a0IITpaBabe eKOJIONI -
KMX Ipo0OJieMa, UTA.) MOryhe IIpeXXVBeTy 1 CaB/lIafiaTy, JOT/Ie je pacraf
IpKaBe HeIlITO HeMoBpaTHO. MehyTnm, mubepamay npuHLNI — ,,He HOCTOjI
JOBEK pajiy pXKaBe Hero ipyKaBa paji Y0BeKa  — IMPeTIIOCTaB/ba [a ce ap-
’KaBa He CaMO CavyBa, HETro U Jja IIpecTaB/ba MHCTUTYLM)jY KOja je y CTamby
fa epMKacHO WITUTHU IIpaBa CBOjuX rpahana.

YnpaBo ofj 0BUX pe30oHa je onasuo YcraBHU cyp Pycuje, monocehn
OflTyKe Cyi0OHOCHE 3a 3eM/by 110 TaKO3BaHOM ,,cry4dajy KIICCS, kapa je y
HJIMAJIO jeTHOCTAaBHOj MOIMTIYKOj CUTYaLujy HaheH IIpaBHU KOMITPOMNC
nsMeDy nmosuiyja CynpoTcTaB/beHNX CTpaHa. [Ipyra ofyTyka, ofijefHako Ba-
YKHA TI0 CBOjJM TTOC/IEINIIAMA, YCIOB/beHa TPayKeheM ITPAaBHOT KOMIIPOMIIC,
Oua je ofyTyKa y IpeMeTy IIpoBepe HOPMAaTUBHO-TIPAaBHIUX aKaTa, BE3aHIX
3a 0OHOBY yCTaBHE 3aKOHUTOCTH Ha Tepuropuju Yedercke Perry6rmxe.

Y o6a cryuyaja, Cyz je 6110 IpUMOpaH Jja TPaXKyu HMMAJIO jeTHOCTaBaH
6ananc nsmelby npeaTHOr IpaBHOT IPUHIINIIA M HACTA/Ie CTBAPHOCTH Tj. A
TEXI TaKBOM OUTHUMAIHOM PEleY, Koje OU IpefcTaB/balo MAaKCUMaTHO
Mmoryhe ocTBapeme ugeanHoi IpMHINIA Y JATUM peanHum KOHKPETHUM
VICTOPUjCKMM YC/IOBMMA.

XTeo OuX Jja MOABYYEM Jja pelliehe OBOT IpobiieMa, 3ajeJHUYKOT 3a
CBe ITpaBHE CIUCTEME, IMa Y 3eM/baMa HOBe JIeMOKpaTuje CBOjy crenudumd-
HOCT, IOBEe3aHY Ca KOHKPETHVM MCTOPUjCKUM 0COOEHOCTIMA IBIIXOBOT
pasBoja y ycI0BMMa Telllkoha TpaH3UIIMOHOT Iep1ofa Koju je y TOKy. Mu,
Kao Cyuje yCTaBHMX CY[0Ba Koje pajie y TMM YCTIOBMMA, CXBaTaMo Jja UfeaT
3aIlJICaH Y YCTaBUMA, 2 KOjI je pelaTMBHO HEJABHO YHET, ¥ KOji1 y cebu Hocu
IevaT IpoTecTa IPOTUB BIaajyher MpeTXOAHOT UCTOPUjCKOT TIePUOJia, 3a
Hallle 3eM/be (32 pas3/Ky Off MHOTUX 3eMajba Ca JaBHAIIHOM VICTOPYjOM
KOHCTUTYIMOHAIN3Ma) — HMje MICTMHCKM TeIIKO CTeYeH VM KPUCTATNCAH
TOKOM BEKOBA I 3aTO, HAYKAIOCT, He OfjpaKaBa [IPYIITBEHY C/IMKY Koja ce
peanno ¢opmupana. IToxymaj fa ce mpaBuMO Ja [pyLIITBeHN ofHOCK Beh
ofiroBapajy ToM npeany camo he mosehatn nocrojehu dpaxTudxm packopak
usMmel)y oHor mTo Tpeba ja Oyzie v OHOT IITO ITOCTOj U, ¥ TIPETH Jja APYLITBO
OfIByYe Ha IIY4MHY IIPaBHOT Xaoca. 3aJlaTak yCTaBHOT CyAuje je fa mocTe-
IIEHO CaBJIaflaBa Taj PacKOpak, HeIIOKolIeO/b)BO M3Hamasehy onrtumanHa
pelema, u caMuM TUM 06e30ehyjyhn onakBo npubnkaBame ,,peaTHor
LUJIEATHOM * KaKBO je Moryhe y gaHammyum ycnosuma. Ha Tom myTy ycras-
HO CYACTBO MOpa Jja IpoBy4Ye 6pox Koju ce 30Be ,,YcraB“ usmeby Crme
IPaBHOT Mpeanu3Ma 1 Xapubae HOMUTUIKOT KOHGOPMIU3MA, a 1 jeHA U
IpyTa Cy NMOfjefHaKOo OIacHe 0 KMBOT YCTaBHOT ypehema, 3aCHOBaHOT Ha
IPUMHIMIINMA IIPAaBHE U COLMjaTHe Jp>KaBe.
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2. IIpo6nem pasrpaHnyera HaJJIEKHOCTH Ca BPXOBHUM CYJOBMMa

CappeMeHnu nepmoy; y pasBojy opraHa 3a KOHTPOJY YCTaBHOCTM Ha
11e/IOKYITHOM CBETCKOM IIPOCTOPY IIpaTe CYKOOU HaJJIeKHOCTH U TPaKerhe
HOBVIX 00/IVIKa MHTepaKIyje ca TPAAUIIVIOHAHIM ,YTOBOPHMLIAMA', C jelHe
CTpaHe, ¥ HOBY OO/IMIIM pafia — C Apyre. AKO Y IpXKaBY IIOCTOjJ HEKOIMKO
nogcucreMa (,rpaHa”) CyicKe B/IACTH, Hen30e)kHa Cy IpeK/Ianama BhIX0oBe
cdepe paja, 10 KOjUX Ko/mas3u ¢ BpeMeHa Ha BpeMe. Vmak, gaHac ce mpo-
671eM roropIraBa TMMe IITO Ce HaJIeKHOCT CY[oBa, yTBpheHa IpBoOMTHO
IIpY BJIXOBOM CTBapamy, IpoLIMpyje IpuposHuM myTeM (n3mely ocraor,
3axBa’byjyhu CyaMjcKOM aKTUBU3MY U JOXKVB/bAaBalby CYLOBa Kao TBOpaIa
pasa).

Y 6MBIIMM 3eM/baMa COLIMja/IVICTIYKOT O/I0Ka, YC/Ief, 3ajeTHIUKIX 0CO-
OMHa pa3Boja CTPYKType Ap>KaBHUX MHCTUTYLMja, u3Mely ocranor - cyn-
CKOT CJCTEMA, TPAJIMIVIOHAJIHO je II0CTOjajIa BayKHA Y/Iora BpXOBHMX CyloBa
OIIITE HAJUIEKHOCTU Y Ofp>KaBatby YBPCTE BEPTUKAJe CY/ICKOT CHCTEMa.
Osa 1ojaBa ce oBartohuBara, opey 0CTaIOoL, Kpo3 M3JaBarme pykoBopehnx
TyMauema Off CTpaHe IJIEHyMa U/ IPYTUX HajBUILINX OpraHa BPXOBHUX
CYZOBa, Koja cy fie pakTo, a uecTo 1 e jype 6mna o6aBe3Ha 3a M3BpIIaBambe
3a CBe Cy[lOB€ HIDKE MHCTaHIle. YMHOTOME je OBa II0jaBa OCTajIa Ha CHAa3y U
IaHac, 6e3 0631pa Ha pafiyiKaIHe IIPOMEeHe y IPAaBHUM CHCTeMIMA Y LIeIMHI,
a Takobe M y CTPYKTypy ¥ IPUHIMIIMA PYHKIMOHMCAba CYACKUX CUCTEMA.
Xujepapxmja CyACKUX CUCTEMA je U3PayKeHa y TOME LITO CY[JOBU HIDKe MH-
CTaHIle CTPOTro MOILUTYjy CMEPHUIIE CyZla BUILIE MHCTaHIIE M TPAKTUYHO UM je
HeMoryhe fia Off BUX OfICTYIIe, YaK U aKO CYJI HYDKe MHCTAHIIe MMa IPyTradujy
OLIEHY OKOTTHOCTM C/Ty4aja, JO3BO/bEHY Y OKBMPY 3aKOHUTOT.

I pyru mpo6rem koju IpoOy3poKyje Ta TeHAeHIMja jecTe 1a TaKBa CYA-
CKa IIPAKCa, Koja ce PaKTIUKI CTBOPIIA, Y€CTO MEHa CMICA0 1 YX 3aKOH-
CKe HOpMe ¥ IIPBOONTHY 3aMMCa0 3aKOHOJABLIA. Y TaKBUM CITy4ajeBuMa ce
MOYKe TOBOPUTY O IPOMEHM IPBOOMTHE Cafip)KVHe IIPaBHE HOPMe, a IIOHEKaf
Y1 0 II0jaBy IPVHLMIVjETTHO pyradnje HopMe. [IpobieM ce, nnak, cactoju
y cnepfeheM: oK je y morneny 3akoHcke HopMe IpefBubeH MexaHm3aM 3a
KOHTPOJIy YCTaBHOCTH 1 ofiroBapajyha mporienypa, foT/1e y IOITefy pyKo-
Bofehux Tymadera BpXOBHMX CY/IOBa, KOja Y€CTO YBOJE Y CYLITVHN HOBY
IIPaBHY pery/lIaTuBy, HUCY NpenBuleHe HMKaKBe KOHTPOIHE IPOLeAype.

U 1y je Beh 3apaTak ycTaBHUX cyfjoBa — ia 00e30efe peanusanujy
IIpBOOVTHE 3aMIUC/IV 3aKOHO/IABI]A Y IbeHOM YCTaBHOIIPABHOM KOHTEKCTY.
3aro je moryhe fa TakBa fie pakTo popMypaHa IpaKca NpyMeHe npasa (a
y CYLITUMHY — M3MekheHa IIPaBHa pery/IaTuBa), moj ogpehennM ycnosnuma,
IIOCTaHe IpeJMeT aHa/IM3e YCTaBHOTr Cyfa Pycuje, mako HalMoHaIHO 3a-
KOHOZIaBCTBO He IpenBuba MoryhHOCT mpoBepe yCTaBHOCTY aKaTa Apy-
TMX HajBUILIUX CY/IOBA, KOjM /1ajy TyMauyera CaJip)KMHe 11 HauiHa IIpYIMeHe
IIPaBHUX HOPMM.
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CyounB1IM ce ca OBAKBOM CUTYalLIMjOM Y CBOjOj IIPAaKCH, YCTaBHU CYL
Pycuje je mourao ox crneneher: foHomeme 3akoHa ce 06e36ehyje 3akoHOaB-
HO IIPOIVICAHOM IIPOLIERYPOM (FOCTa AYTOTPajHOM BPEeMEHCKI), TOKOM KOje
II0CTOju MOTYRHOCT Jja ce y3My y 003Mp U ycariace pasanauTi APYIITBEHN
VIHTepecy, Jia ce MCIIPaBHO YBeLy HOBe HOpMe Y KOHTeKCTY Bakehe rpaBHe
perynaTiBe U IIpaBHa IPOLiefypa KOHTPO/IE YCTABHOCTH. Y UCTO BpeMe, 3a
CYACKe ,,KBa3MHOpMe ™ ce He IpenBuba HMIITA CIYHO, U PETY/INCatbe, IPaB-
HO II0 CBOjOj CYIUTVHY, YOIILITE MCIafia 3 OMI0 KaKBOT MHCTUTYTA KOUeha
I IPOTUBTEXe, IIPeACTaB/bajyhyl IPOAYKT IIpaBHe aHA/IM3e KOja je Kpajibe
Op3a 11 IIOHeKaf, CyBMIIIe Be3aHa 32 KOHKpeTHY cutyanyjy. [lorocehu op-
JIyKy 0 MOTyhHOCTH yCTaBHO-TIpaBHE OlLieHe OBAKBMX TyMaderbha HajBUIINX
CYACKMX OpraHa, YcraBHu cyf, PO anamisnpa mUX0OBY Be3y ca IPBOOMTHOM
3aMMC/IV 3aKOHOJABIIA 1 TI0JIa3Y Off HEOIIXOZHOCTH Ja ce obe3benu ncTu
OHaKaB HMBO 3aLITHUTe IpaBa 1 cnobopa rpahana of Kplema HUXOBUX
yCTaBHUX IIpaBa, Kakas je yTBpheH 3a Hopme 3akoHa. [Ipu Tome cMo Mu
fleTa/bHO IPOYYIIN UCKYCTBA HAIIMX KOJIETra, IOpef] OCTA/IOT — Y 3eM/baMa
Vcroune n LlenTpanue EBporne, u, Mehy muma, YcraBHor cyga Mabapcke
Penry6muke, xoju ce Takobe cyouno ca 0BUM IpOOIEMOM.

3. Oco6eHOCTH 3aIITUTE YCTABHMX IIPaBa 1 1060/ y KOHKPETHIM
MICTOPMjCKIM YCTIOBJIMA NpeNacKa Ha NPaBHY AeMOKpPaTHjy

Mucnmm ga Hehy morpenmity ako KakeM fa Hajsehe Temkohe y pagy
YCTaBHOT IIpaBocyha cBUX 3eMajba HOBe ieMOKpatuje (MUC/IuM Ha Telkohe
Be3aHe 3a TPaXebe ONTUMATHNX IIPaBHUX pelllerha) IpUINbaBa 3alITH-
Ta Honutmiuukux tipasa ipahana. Y cBakoM ciyd4ajy, y Pycuju je curyanuja
ynpaBo TakBa. Mu o6po pasymeMo ja Cy yIpaBO IOIUTUYKA IIpaBa —
OCHOBMUIIA 32 CTBapame NHCTUTYIVIOHATHNX rapaHnyja fa he ce peanmmso-
BaTM CBa Jipyra mpasa u cobope yoseka u rpahannna. Mehyrum, cysumre
JKYPHMU KOpaliyl y NpaBIly MaKCMMajIHe IIOTIIyHe TapaHIilje OBMX IIpaBa y
CKJIaJly ca YCBOjeHUM eBPOIICKMM CTaHAAPAMMA, KOjyU He Y3UMajy y 003up
KOHKPETHY UCTOPUjCKY CTBAPHOCT, MOTY /Ia JOBEAY YIIPaBO [0 CYIPOTHNUX
pesynTara. Kao npumMep OKOTHOCTM Koje ce MOpajy y3eTH y 063up TOKOM
Ipolieca TpaXkera ONTYMATHOT IIPaBHOT pellleha, HaBelrhy npeaMeT Koju
je pasmaTpao YcTaBHMU CYJl, @ OFHOCHO C€ Ha IIPOBEPY YCTaBHOCTY 3aKOH-
CKe HOpMe KOjoM Huje 61/10 T03BO/bEHO OCHUBaMe MOMUTUYKIX IapTHja
II0 OCHOBY Bepcke nmpunagHocTy. [Ipornamasajyhu oBy HOpMy ycTaBHOM,
Cyn je momasno of Tora fia, IOK je y 3eM/pbaMa JanagHe EBpore (ca muxo-
BUM TPaJULMOHAJIHUM U jOII YBEK O4YBAaHUM MOHOKOH(]ECHOHATHUM I
MOHOHAIVIOHAJTHUM JIPYLUITBEHUM ypehemeM, a ITO je HajBakHUje — ca
IVIXOBUM Pa3BUjeHNM TpajuiiyjaMa BepcKe TolepaHLiyje ¥ INTypann3Ma),
cacBuM Moryhe 1a ocToje monUTUYKe NapTyje Koje y CBOM Ha3NBY UMajy
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ozpenoby ,xpuirhancka®, fo1re je y caBpeMenoj Pycuju cutyaunja gpyra-
guja. Pycuja je n3BOpHO BuIlIeHAIIMOHA/IHA 1 BUIIEKOH(ECHOHA/IHA 3eM/ba,
KOja cajia IpOXXMB/baBa BPJIO C/IOXKEHY IIPe/Ia3Hy eTally CBOT Pa3Boja, 3a
KOjy je, MOPeJ, OCTAIOT, KAPAKTEPUCTUYHO HAI/IO 3a0IITPaBatbe BEPCKOT
dyHmamMenTamM3Ma 1 KceHoHoOMIHOT pacrionoxema. OBJie je TO YHOIIeHe
nndepeHnMjanyje 10 BePCKOj MpUNafHOCTU Y cdhepy nonutuike 6opoe
3a BJIACT, OPEMEHNTO ONACHOCTUMA Of PacKOJIa IPYLITBA Ha HAIVIOHAJI-
HO-BepcKe KOMIIOHeHTe. A To he Hem36eXHO JOBECTH [JO TOTKOIABamba
6e36eqHOCTM [Ip)KaBe, I1a 3HAUN I 10 Kplleka IpaBa mweHNX rpabana. Ja
OV CXBaTWU/IV CBY CIIO>KEHOCT CUTYalyje, Tpeba y3eTn y 003Up YUbEeHUITY
la IpeMa IOC/IeIlheM IOMICY CTAHOBHUINTBA Y 11en0j Pycuju, y 1oj xxuBe
193 eTHUYKe 3ajeHULIE, KOje MMajy Hajpas/ININTIje€ BEPCKE IIOTIIEIE.

Jpyra rpyna mpasa, y 4ijoj yCTaBHOIIPAaBHO] 3alUTUTH CE MCIIO/baBa
criennMIHOCT, a KOja je CBojcTBeHa Pycuju n gpyrum nocrcoumjammcTy-
KJM JIp>)KaBaMa, jeCy COUUjanHo-eKOHOMCKA tpasa.

C jenHe cTpaHe, Ipef; OpraHMMa 3a KOHTPO/TY YCTaBHOCTY TUX 3€Majba
CTOj¥ 3a/JaTaK Jja ITyTeM 3alITUTe IIpaBa IpUBaTHe CBOjIHE, C106Ofie TOTo-
BOpa I IIpaBa Ha CTI0OO/IHY NIPey3e THNUKY JeTaTHOCT IIOMOTHY Y GOpMHU-
parmby 1 jadyarby IPAaBHMX MHCTUTYTA TPXKUIIHE €KOHOMM]je. AN, IIPU TOM je
BeoMa IIOTPeOHO ITOCBETHUTY ITOCEOHY MaXKiby (ja 61X YaK peKkao — HApOUUTO
OpIDKHO ce OHOCUTY IIpeMa) 3alITUTH COLMjaNHuX npaBa. OBo yommre
HJje YC/IOB/bEHO OCTAlMIMa COLVjaMCTIUYKe IIPOLIOCTY 1 YaK He HY pefa-
TUBHO HUCKVM >XMBOTHMM CTaHZappoM BehnHe rpabhana, Hero morpe6om
Jia ce MCIpaBe HEIPABMIHOCTY NIpYBaTU3allje COLMjanCTUIKe CBOjUHE,
fla ce y HacTaIMM yCTIoBMMa 06e36ey MakcyMarIHo Moryh H1BO couujanHe
IpaBJe ¥ [ja Ce cauyBa APYLITBEHO-IOIMTIYKA CTAOMITHOCT. 32 Pas/InKy off
3amagne EBpore, rie ce ycnocrap/bambe TPKUIIHOT JPYLITBEHO-€KOHOM-
ckor ypehema ofiB1jano BeKOBIMa, Y HOCTCOLMjaTCTNYKIAM Ap>KaBaMa je
HaIlpaBJ/beH OIITAp 3a0KPET y CBOjMHCKIM OfIHOCHMA, YMja je II0/Ia3Ha TayKa
Omma npuBatusanyja HeBuheHnx pasmepa u HeBubhenor temmna. [Tpn Tome
Cy HepeTKo KpIlleHe He caMo (pyHIaMeHTaTHe HOpMe IIpaBa 1 MOpasa, Beh
1 Baxkehe 3aKOHOZIABCTBO Y jelHOj M ApyToj 3eM/by. HermpasenHOCT n3Bp-
llIeHe ITpMBaTH3alyje je HajOOMHMju ITpo6/IeM 3a Hallla PYIUTBA. Y Pa3HUM
3eM/baMa HOBe JIeMOKpaTHje OHa ce MaHM(eCTyje y pasmMunToM CTeIeHY,
IIITO YMHOTOMe 3aBVICH Off M3aOpaHOT MofieIa IpuBaTu3anyje. Mucinm fa
Hehy morpemmTy ako KakeM a je y Pycuju taj mpo6iemM Hapo4nTO OMITPO
U3Pa’KEH.

CB0j JONIPMHOC pelaBamby 0BOT pobemMa YcraBHu cyf, Pycuje Bum
IIpe CBera y 3allTUTY COLMjaTHMX IIPaBa OHMX C/I0jeBa CTAHOBHUIITBA KOjU
CYy OCTaju OfiCeYeHM Off IIpolieca NpMBaTU3al/je HAlleT 3ajeJHNIKOT CO-
nujamuctidkor Hacneba. Iog samTnurom Tux npasa Cyz mofgpasyMeBa He
Ip>KaBHY JOOPOTBOPHOCT, AMKTUPAHY PE30HMMA ITOTIMTIYKOT WJIV MOpaJl-
HOT KapaKTepa, HeTro peanusanujy obasese colyjanHe fpkaBe a IyTeM
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ofiroBapajyhux KoMIIeH3aTOpHMX MeXaHM3aMa 00e36ey Hajcmabujum da-
HOBJMa JIPYIITBA je[lHAKOCT CTAPTHUX MOTYhHOCTV IPUINKOM OCTBApu-
Barba BIXOBUX COIICTBEHVX OCHOBHIX IIpaBa 1 c1o6oza.

OBaj 3ajjaTak Huje /1aK, MOLITO Y YC/IOBMMA (PMHAHCHjCKO-eKOHOMC-
Ke KpM3e JIp>KaBa JO/Ias! Y BE/IMKO MCKYIIee [ja Ha ITTAaBHO MeCTO CTaBU
MHTepece eKOHOMCKOT pa3Boja. Mehyrtum, Ycrasum cyn Pycuje gocnegHo
CIIpOBOAM NMHM)y 3ajlaTama 3a IPYIITBEeHa IpaBa rpahaHa u orpaHnya-
Bamba eKOHOMCKE BJIACTH €/NTe U, Y CYIITHHH, MoOyhyje 3akoHO#aBIa Ha
pedopMucame colyjaTHOT 3aKOHOIAaBCTBA Y TOM IpaBiy. [Ipema Hamiem
MUIIUBEY, OBaKaB IIPUCTYII JOIPUHOCK 00e30ehery mpaBHe IpaBeHOCTY,
ay CKJIafly C TUMe — I jadaiby JPYIITBEHO-OMNTIYKe CTAOMITHOCTI, KOja je
TaKo BaKHa 3a 3eM/by. [Ipu ToMe, cynuje YcraBHor cypa nocsehyjy noce6ny
XY M3y IIpaBHe JOKTPMHE OpYjeHTICaHe Ha ONTUMATHO KOMOVHO-
Baibe IPMHIMIIA IPAaBHE U COLMjaIHe ApKaBe.

[Tpo6rem coumjanHux Mpasa ce caja OMTPO UCTUYE Y CBUM IIPaB-
HVIM CHCTeMIMa KOjy Cy M3a0pa MOJe/I COLijaTHe Ip>KaBe Kao OCHOBU-
1y Mehycobuux ognoca usmeby np>xaBe u rpahana. JegHo of LleHTpaTHNX
IITamba ca KOjUM Ce Cyo4yaBajy YCTaBHY CYZOBMU je MOTYRHOCT Cy/cKe 3all-
TUTe conMjanuux npasa (Justiziabilitit) v muxoBa peanHa cagpxusa. OBo
nuTarme, Kao LITO je II03HATO, HIje PEIIeHO Y IPABHOj TEOPUjU I U3a3Ba/Io
je He MajIo criopoBa Ipu ycBajamy I[loBerbe 0 pyHZaMeHTaTHNM IpaBUMa
EBporicke ynuje.

Y Pycuju ce K/by4Ha coljijaTHa IIpaBa TPeTHpPajy Kao PpyHaMeHTaI-
Ha I, Kao 1 CBa Jipyra Ipasa 1 cnoboge, GuKcupaHa ¢y y Ycrasy (moper oc-
TaJIOT, 3alITUTA IIOPOJUIie, MATEPMHCTBA U IeTUILCTBA, IIPABO Ha COLMjaTHO
OCHUTypalbe, IPaBO Ha CTAHUIITE, IIPABO HA 3[IPAaBCTBEHY 3AIUTUTY U MEJIU-
IMHCKY noMoh, cmo6oxny papa, u gp.). CBa ImpaBa, 3ammcaHa y pyckoM Yc-
TaBY, He Pa3/IMKYjy Ce Y 3aBMCHOCTH Off TOTa Koje Mepe Tpeba fa mpemysme
Ap>KaBa paJii IbUXOBE peanusalje VI y 3aBMCHOCTY Off TOra KOJMKO je
Moryha mIXoBa CyJCKa 3alITHTa Kao CYOjeKTUBHUX IIpaBa. Y TOM CMICIY,
Y PYCKOM YCTaBy je 3aCTyIUbEH APYTadnjy IPUCTYII HETO OHAj, Ha IIPUMep,
y IToBebu o pyHpamenTamHNM TpaBuma EBporcke yHuje, koja je Ty rpymy
IpaBa [OJe/IV/Ia Ha IIpaBa y y)KeM cMUCTy peun (CybjeKTUBHA, Koja y>Ku-
Bajy CYACKY 3aIUTUTY) U IIPMHIUIIE — KOju Cy Tpe yryheHNu 3aKOHOfaBILY,
Hero cy6jekTuMa IpaBHe perynaTuse, u Tpeba fa Oymy yseTa y 063up npu
cripoBobery ApYIITBEHO-eKOHOMCKIX pedopmu, Bogehy padyHa o Moryh-
HOCTMMa Jip>KaBe Y KOHKPETHOM MICTOPJjCKOM KOHTEKCTY.

MebyTnuM, oBa mogena Hyje YBeK OCTBapuBa y MPaKCy, HAPOIUTO
aKo HeMa udepeHIjannje y camoM 3akoHy. OTyp pasmuantu npobie-
MM ca IIPeBe/INKUM OYeKMBamb/IMa y OTHOCY Ha 3aKOHOJaBIIa Y 06/1acTn
COLMja/THMX MpaBa, Kao 1 npobiem obesbdehemwa hopmante jegHakoCTH.
Y cnyvajeBuma Kajia mpouefypa peannsannje OBUX WIM OHMX COLMjal-
HIX IIpaBa HYUje IPelM3HO NPONMCaHa 3aKOHOM, JI0/Ia3N JJO packopaka
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usMeby ernTMMHUX oYekMBamwa rpahaHa u o6aBesa Ap>kaBe a OCTBApK
Ta COLIMjaTHA ,,[IpaBa-IpUHIMIE . YCTaBHU CYJ, 4€CTO MOpa Jja KOMIIeH3Yje
oBaj packopak. IIpurom, pasyme ce, Cyzi He MOXKe Jja JUPEKTHO IIPOINIIe
3aKOHOJIaBIly Y KOM 00MMY U Ha KOju Ha4uH Tpeba fja Oyy peannsoBaHa
jeIHa WM IpyTa IpaBa — OBE OJJTYKe OCTajy IPEepPOraTuB 3aKOHO/IABIIA, I10-
IIITO 3aXTeBAjy Jja ce U3[Boje ofroBapajyha cpencrsa us OyieTa, 1a ce cTBOpe
oxiroBapajyhu mHbpacTpyKTYpHM MeXaHU3MM, UTH. Y IpaKcy YCTaBHOT Cyfia
P® y panujoj eranm 6mso je crydajeBa Kajja ce YCTaBHM CYJ, IPU3HABILN
rpabaHNHY IpaBo Ha KOHKpeTHe GpopMe JpyIITBeHe NOApIIKe I APYIITBe-
HIX O/1aTOflaTy, Cyo4yaBao ca TUM Jla He MO>Ke Jla M3BPIIN CBOje OfTyKe yc-
Jiep, Tora To y OyleTy Hucy 6mie npegsubene ogrosapajyhe cyme. 3aro,
3aJlaTaK YCTaBHOT Cyfia HIfje pellaBambe KOHKPETHOT COLVjaTHOT ITpobieMa
Y 1€T0BOj KBAHTUTATUBHO] IMMeH3MjH, Beh leduHMCcarbe OMITIX CMepHNUIIA
¥ IPYHIUIIA OCTBApMBarba COLYjaIHe IIONMUTHUKE.

MebhyTtum, y cnydajeBrMa Kaja Cy Ta IIpaBa 3allliCaHa y 3aKOHY, 3a-
JlaTaK YCTaBHOT CYyJa je Ja KOHTPO/INILE hUXOBY HOC/IENHY peanusanujy u
la He NO3BO/IM IbJIXOBO HEOCHOBAHO YKMJAmbe.

Vameby ocrasor, ako 3akOHOM Huje npefBuheH KOHKpeTaH MOJieN 3a
OCTBapMBam€ COLIMja/THUX NPaBa, KO/l CTAHOBHUIITBA C€ MOTY IIOjaBUTH
IpeBeNKa O4eK/Balba Yy IOITIefly MOTYRHOCTH [la ceé MOMEHTAIHO IpysKe
oxrosapajyhe 6marogeru. OBaj mpo6eM ce HAPOUUTO 3a0IITPaABA Y YCIIO-
BuMa (pUHAHCHUjCKe ¥ €KOHOMCKe Kpu3e, Kafia cy MoryhHocTu ap>kase fja
OJpKaBa paHMje IOCTUTHYTI HMBO COLMja/IHE 3aIUTUTE BEOMa CMaIbeHe.
YcraBHY CyRoBY, IIpaTehn y cTOIy 3aKOHO/aBIla 1 M3BPIIHY BJIACT, JOCIIe-
Bajy y C/IOKEH II0JI0XKAj.

C jemHe cTpaHe, jejlaH Off OCHOBHUX IIPMHIINIIA COLMja/THE IOINTHKE,
3a KOju ce CTanHo 3anaxe YcraBHM ¢y PD y cBojoj mpakcuy, jecTe HeMO-
T'yhHOCT HEOCHOBAHOT CHIDKaBaba paHije IIOCTUTHYTOT HUBOA COLMjaTHe
3amTuTe 6€3 MKaKBUX KOMIIEH3aTOPHMX MeXaHM3aMa.

C mpyre cTpaHe, 00jeKTVBHE OKOTTHOCTY (PUHAHCH]CKOT ¥ eKOHOMCKOT
KapaKTepa ITOHEKaJl OMEeTajy O4yBarbe TOT HMBOA. Y TaKBJM YCIIOBMMa, YC-
TaBHOM CYJIY j€ HApOYMTO Ba)KHO JIa BUIY KOMIUIETHY CIMKY — HE CaMO OHE
beHe ,,pparMenHTe’, Koju ce OffHOCe 6all Ha IpaBa Koja ce MITUTE, Hero I
IpyTe ca ’bIMa IoBe3aHe (IOopef 0CTaIor Ha MAKPOHMBOY) MHTepece Koju
ce IITHUTe, X CTAOMTHOCT €KOHOMCKOT CHCTeMa Y IIe/IMHM, Kao HajBayKHUjeT
3ajeqHMYKOr fobpa.

[TocToju ynTaB HU3 pobIEMa KOji CY HaM 3ajefHUYKI U Y IIOT/IeNy
3aIUTUTE JUYHUX bYgCKux dpasa. Hajcnoxenuje je MHTEpIpeTUPAT 3HA-
JereM 60raT yCTaBHOIIPABHM 110jaM JOCTHOjAH 60 TUHOCTAU, KO JIeXKN
Y OCHOBM CBEYKYIIHOT CHCTeMa IIpupoheHnx u HeoTyhuBmx /byfcKkux mpa-
Ba. Y yCTaBMMa HEKMX HOBMX ieMOKparuja (Ha nmpumep, [Tomcke, ut. 30),
AVPEKTHO ce TOBOPY O TOMe /ia je ,JOCTOjaHCTBO YOBEKa — M3BOp c1oboza
U IIpaBa YoBeKa u rpahanmua‘
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YnpaBo 3aT0 y IIpaKcy 3alITUTE OBOT IIpaBa HajU3pasuUTHje Ce JC-
II0/baBajy IUBUIN3ALNjCKe 0COOEHOCTH NIpaBHE KY/IType OBe UM OHE
3eMJbe, KOje ce Ha HIBOY CXBaTama IIpaBa MaHU(ECTYjy y pasImauToM Of-
HOCY YOBEKOIIEHTPUCTUYHE U CYICTEMOLIEHTPUCTUYHE TPAJuLiyje IoYMarba
npasa. Hempoliemns 3Ha4aj 3a My1ajie IeMOKpaTHje MMa 3al1aJHOEBPOIICKO
VICKYCTBO IIpaBHE Cafip)KIHe OBOT I10jMa KOju Ce Mekha TOKOM MCTOpHuje, a
Koju je oBarioheH y ommrenpuxsaheHuM npuHIMnuMa 1 HopMama Meby-
HapOJHOT IpaBa, y €BPOIICKMM IIPaBHMUM CTaHJapAuMa 1 y ofaykama EB-
POIICKOT Cyfa 3a jbyfcKa mpasa. Ocmamajyhn ce Ha 0BO MCKYCTBO, OpPraHu
YCTaBHOT IIpaBoOCyha HOBUX IeMOKpaTyja UCTIPaB/bajy fedopMariyje Halm-
OHAJIHVIX IIPaBHMX CUCTeMa, caBnabyjyhu, oHomko kommko je To mMoryhe,
OTIIOP KY/ITYPHO-UCTOPMjCKOT KOHTEKCTA.

lnak, Huje cBe TaKO HEIBOCMICIIEHO 110 OBOM IuTamy. O6jeKTUBHO
YC/IOB/bEHMU ,,OTIOP CpelMHe“ ce He MOXKe HI U3JIajleKa YBeK CaBIafaTu
6e3 cyBuie 030M/pHMX (a IOHEKA/] ¥ IPOCTO HEIPUXBAT/BUBIUX) HETaTUB-
Hux nocnepuua. [Togceruhy y Be3u ¢ TMM KOMMKO je OoLITpa ¥ MacOBHA
npasocnaBHoj Cpbuju 6una peakiuja Ha rej napany y beorpany, koja je
I03BOJ/bEHA Y CKIaly ca ofiiykoM EBporckor cyza 3a /bysicka mpaBa. OBa
napaja ce MpeTBOPMIA y BEJIMKO PATUIITE ¥ MACOBHE HEMIPE, KOjI Cy IIPO-
TYTHA/N 3eM/bOM. bI/Io je MHOTO pameHNX, a 6110 je U JbY/ICKIUX )KpTaBa.
Yspouu oBie yomnuiTe HUCY y Ae€N0OBamby HEKe TPYIIE ,,eJleMeHaTa KOjI Jie-
yjy y ByXy ¢ammsma“ (Kkako Cy TBpAMIa HeKa eBPOIICKA CPeICTBa Maco-
BHOT MH(pOopMIcama). To je Ouma MacoBHA APyLITBEHA PeaKiyja 3HAYajHOT
Jiefia IpaBOC/IaBHOT CTAHOBHMIITBA, KOj€ je 3aK/by4YI/IO [ja Ce HAllMIOHATHO
npaBocybhe yapyxmio ca MehyHapogHMM IpaBocyheM Kojer mpencrasba
EBporncku cyp 3a JbycKa IpaBa, y HENIPUXBAT/bUBOM M IPELTHOM aTaKy Ha
IberoBe TeMe/bHe BPEJHOCTI.

»-CTrape”“ IeMokpaTuje, HajlaxHyTe ufiejamMa mubepannsma, BeoMa aK-
TUBHO ce Kpehy y paBIly 3alITuTe pasHOBPCHUX MaIbIHA, 1A U HYje pelak
CITy4aj ja Py TOMe BPJIO O[Ty YHO UTHOPHIIY IPOTYB/bEHbe CBOjUX rpabaHa,
KOj¥ Cy y3HEMMPeHU 300T OC/IeANIIa TAKBUX OITYKA. JeflaH Off IIOC/IebIX
IIPMMeEPA je 3aKOH YCBOjEH Maja OB€ FO/IMHE KOjUM Ce I03BO/baBa MICTOIION -
HJM IIapOBMMa JIa YCBajajy [ielly, a KOjU je M3a3Bao OLITPY peaKlijy 3Ha-
vajHOTr O6poja Ppanuysa. [lopymie, Kako IMOKa3yjy COLMOIOIIKE aHKETe, Taj
3HauajaH Opoj MIaK IpefiCTaB/ba MABUHY, MaJa je focTnsao 37%'. Mnak,
HUje NOTPeOHO BPUINTY HeKa MCTPaKMBama fa Oucrte ca curypromhy

1) Ilpema nopanuma aHKeTe, 3a jefHONONHe OpakoBe rmacaio je 63% dpanirysa
(31x 58% Cy cMaTpaii [ja jefHOMOMHY IIapOBY MOTY a YCBajajy fiely), mpoTus — 37%.
OBux 37% HuCy XTenu fia ce npefajy. MUTMH3Y IPOTUB 3aKOHA Cy Ofp>KaBaHU CBUX 7
MecelM TOKOM KOjJX je 3aKOH pasMaTpaH y Blajiy, IOHEKaJ, — CBaKM JaH. bpak — Ty Huje
ped 0 1bybaBu. ,Kaxo je mpeterxHa MamuHa OpaHIfysa IpOTeCTOBaNA IPOTHB jeTHOIIONHIX
6paxosa“, Hosaja 2asema, 14. 6. 2013. [Kak nopasnoliee MEHBIINHCTBO (QPAHITY30B
IIPOTECTOBAJIO IIPOTUB OFHOINONBIX OpakoB. // Hosas easema. 14. 06. 2013.]
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pexnu fa he y Pycuju (ma n y untaBoM HM3Y ApyrMX HOBMX IeMOKpaTuja)
TaKaB CTaB 3ay3eTy IpeTeXkHa BehyHa cTaHOBHUKA.

Y oBy rpyny cnagajy 1 Moja IuTama y Be3u ca UMIUIEMEHTALjoM
HeKMX acnekata KoHBeHIIMje 0 mpaBuMa jleTeTa, KOjy CMO yIIPaBO paTu-
¢ukoBamm y Pycuju. Pycku crpyumany cMaTpajy ga ofpenbe Konsennuje
Be3aHe 32 00aBe3HOCT PaHOT CeKCyalHoOT pocBehuBama fiele y HalIOj
3eM/bJ MOTY M3a3BaTyl OLITPE ¥ KaTETOpUYKe IPOTECTE HE CAMO OTPOMHE
BehuHe BepHUKa pasmmunTux KoHdecnja, Beh u orpomMHor mena cBeTOB-
HOT CTAaHOBHMIITBA. T0 jecT, MOTy McipoBOLMpaTyt 030M/bHE U [yTOTpajHe
nopemehaje crabunHocTu gpymrsa. V, nakie, omerasne 6u, a He momaraje
IPYLITBEHM, EKOHOMCKY, Ap>KaBHY pa3Boj Pycuje, koje Tpeba a ocurypasa
momahy MpaBHU CUCTEM.

Ja yomiure He TBpUM Jia Tpeba noBIahuBaTy jaBHOM MHemY. YCTaB-
Hu cyp Pycuje je mokasao cupeMHOCT fAa, y ciay4ajy moTpebe, caBmajaBa
CTepeOoTHIIe MAaCOBHE CBECTU M TO HAa TAKBOM NPUHIUIINjETHOM UTAY
Kao IITO je yKMJame CMPTHe Ka3He. YIIpaBo 3axBajbyjyhnu fBeMa HaIImm
OJUIyKaMa, CMPTHa Ka3Ha y Pycuju Huje npuMemnBaHa Iyr Hu3 TOfIMHA, a
cafia je pakTIIKY YKUHYTa: 1999. TofiuiHe M1 CMO IIPOI/IACUIIN HEYCTaBHOM
MOTYRHOCT JJOHOIIeka CMpPTHE IIpecyfie 300r HelloCTojamba IOPOTHUIKIX
CY[IOBa y CBUM peTMOHMMA 3eM/be (HUCy nocTojamu y Yeuenujn), a 2009.
TOJVHE CMO JTOHENN OJJIYKY KOja je meUMHUTUBHO IpOIachuiIa yKIgame
CMpTHe KasHe. VI TO y cuTyauuju Kaza He caMo Jia je jaBHO MHeEIb€e jaCHO
13pa3nIo Hec/larame ca TAKBYM IIPIUCTYIIOM, HeTo 1 Pycuja Huje 6mia pa-
tudukosana [Iporokorn 6 y3 EBporicky kouBeH1IMjy. MopaMm fa KakeM ja
OBa OflTyKa Huje 6ma jemHocTaBHa 3a Cyg.

Y Besu ca TMM XenuM Jja IpMMETVM JIa Ce y OHMM 3emM/baMa Espore,
ca KOjuMa HaM HyJle la Cé paBHaMO, yCIIOCTaB/balbe CABPEMEHNX IIPaB-
HIUX CUCTeMa OfIBMja/io BEKOBMMA, IIPY Y€MY Cy Ce Y IbJMa ITOCTENEeHO
aKyMy/upase IpaBHe HOBMHE, KOje Cy OfiroBapajie IpoMeHaMa y IpyIITBY
U ,,yCBajamby', OB/IaflaBarby APYIITBEHNX Maca HOpMaMa IIPaBHOT CHCTeMa.
To je 6mo nporec, y okBupy Kora cy ce HepopMaHe MOpaJIHe IPeACTaBe O
IIPaBeJHOCTY IOCTENeHO NpubmKaBae GopMaTHIM 3aXTeBJMa 3aKOH -
CKMX HOpMM. Y Pycmju nak, Kao M y MHOTUM JPYIMM 3€éM/baMa HOBE JIEMO-
KpaTuje, TeK je 3amoyeT (aKo ce payyHa II0 MCTOPMjCKIM MepIIMMA) jOII
jellaH IOKYIIAj Ia Ce Taj IpoliecC MIOKPeHe U IoBefe [0 Kpaja.

3aTo cyAuje yCTaBHUX CY/I0Ba OBUX 3€Ma/ba YeCTO MOPajy Jia ce 3a-
MICJIe O TOMe Y K0joj Mepu je Moryhe, a y K0joj Mepu ce He CMejy CIeTio
cnemuTy mubepanHa cTpeM/berba ctape EBporne, Tpetupajyhu meHo npas-
HO JVICKYCTBO Kao YHUBep3aJIHe IIpaBHe CTaHfapzae. AKO ce oBaj IpobieM
IpeHece Ha TeOPMjCKy paBaH, oH he moByhu 3a cobom nemy cepujy nurama.
ITopep ocranor, To cy:

- IUTame ONTUMaNHUX GpopMy Kopuiihema CTpaHoT MCKycTBa (ITy-

TeM JVIPEKTHUX I103ajMIIIa VY AMja/IoIIKe MHTepIpeTanyje);
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- IMTame pasnnka u3Mehy mpaBHe HOpMe, Kao pesy/nrTaTa ycaria-
1IaBamba CTABOBA CBUX 3aMMHTEPECOBAHMX CTPaHa Ha IIPUHIUIIN-
Ma hopMasiHe jeTHAaKOCTH, ¥ IPABHOT CTaH/ap/a, KA0 HEKAKBOT
CIIO/bAIlEbeT Y30pa 3a HOBe IeMOKpaTuje Koju Tpeba Konmpary u
KOju je 6e3ycoBaH, 0 KOMe ce He pacIpaBiba;

- IUTame ofHOca M3Mel)y ITojMOBa ONIITeeBPOIICKMX CTaHAAPAA Y 00-
JIaCTY JBYACKMX ITpaBa 1 ofiroBapajyhux cranmappa Caseta EBpore;

- IMTambe IyTeBa yuBpirhema NPMHLINIIA CYICUANjAPHOCTH Y pafy
EBporickor cyzia 3a jbyficKa IpaBa, U TpaHnia GyHKLMje HOPMO-
KOHTpOJIE KOjy OH BPIIN, UT[I;

- IUTame IyTeBa paspelaBama CyIpoTHOCTH n3Mehy omryka Es-
POIICKOT Cyfa 3a JbyACKa IIpaBa ¥ ofipefjaba HaIlIOHA/THNX YCTaBa.

4. OJIHOC HAIMOHATHOT I HAAHAIIMOHATHOT npaBocyl)a
Y KOHTEKCTY YCTAaBHOT NJCHTUTETA

JemaH off I/TaBHMX M3a30Ba CABPEMEHOT YCTABHOT CY/ICTBA j€ HY>KHOCT
VICTOBPEMEHOT pelllaBarba 1Bajy 3a[jaTaka Koje je IIOHeKa | TelIKO KOMOUHO-
BaTy: XapMOHM3alluje COTIICTBEHe ITpaKce ca MPUCTYNMMa Koju ce usrpabyjy
Y Ha[HaLIMOHATHOj cepn, C jemHe CTpaHe, U 3aIITUTE BIACTUTOT YCTAaBHOT
upieHTUTeTa — C Iipyre. IIpobnem meroponornje MehycobHmx ogHOCa HAIMO-
Ha/IHVX VI Ha/JHAI[MIOHA/IHAX HOPMM C€ [JaHAC ITOCTaB/ba IIPE], CBE €BPOIICKE
IpaBHe cucTeMe. 3a HU3 eBPOIICKUX 3€Majba, KOje CIaflajy y HOBe JeMOKpa-
THje, OBaj Mpo6JIeM ce MHTEH3MBMpPA YC/Ie OKOMTHOCTH Jja OHe IPUIIafajy
JICTOBpEMEHO IBeMa HafHaImoHanHuM popmannjama — CaBery EBporme
n EBpornickoj yamju. MebhyTtum, u 3a s3em/be koje Hucy wianuie EBporncke
yHMIje, 0Baj IpobieM je u3yseTHo 3aomTpeH. Curyanmja ce KOMIUIMKYje
TUME J1a IUTamba OIHOCA HALMOHATHOT Y HaJJHAL[MIOHA/IHOT €JIEMEHTa y Ca-
BpPEMEHOj TeOpUju IIpaBa, KaKo YCTaBHOL, Tako U MehyHapogHor — Hucy
pelnieHa 1o Kpaja.

W, magna cy ce 3eM/be HOBE IeMOKpaTHje y IMOYeTKY NpupKaBae u
HACTaB/bajy fa ce Ap>Ke IpoeBpPOIICKe OpujeHTanuje y ofpehusamy mec-
Ta 1 yore MehyHapofHUX HOPMM Y HAI[MOHA/THUM IIPAaBHUM NIOPEIIMA,
HIIaK, OHE Ce Cy4esbaBajy ca YMTaBUM HIU30M TellKkoha, Be3aHIX 3a TpaKeme
IIPUCTYIIA pasTPaHNYelby KOMIIETEHIIN]j€ HAI[MOHATHMX M HaTHALMIOHA/THIX
opraHa IipaBocyba 11, aleKBaTHO TOMe — Jie(pUHICalby OJHOCA HAIVIOHATHOT
VI HaJTHAIIVIOHA/THOT IIPaBHOT NTopeTKa. Pasnaxema Mel)y HaryoHaHuM un
HaJHAI[MOHATHYM HOpMaMa MOTy IOIpUMATH pasHe GpopMme, Imopef ocTa-
JIOT — pasuaaxkema nsMely Hopmu mel)yHapomHOT yroBopa 1 HalMoHaI-
HOT 3aKOHa, Mel)yHapogHOT yroBopa 1 ycTaBa, a Takohe TyMadema HOpMI
MelyHapopHOr yroBopa ofj cTpaHe HaJHAI[MIOHA/IHOT OpTaHa U YCTaBHUX
HOPMM Of] CTPaHe YCTaBHOT Cyjia.
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[TpBu mpo6eM n3resa HajjefHOCTABHU)I Ca TEOPMjCKOT IJIEANIITA, Y
CBAaKOM CITy4ajy, y OHUM CUCTEeMMMa, T7ie je mpuoputeT MelyHapogHor yro-
BOpa y OTHOCY Ha HOpMe HAIVIOHA/THOT 3aKOHa (PUKCHPaH Y 3aKOHOZIaBCTBY
VI T'a TIOAIpKaBa CyACKa Ipakca. JIpyra je cTBap TO LITO Ce TY I0jaB/bYjy
Ipo6IeMy POLeAyPaTHOT KapaKTepa: PeTKO, Kajla je y Hal[MOHAaTHOM 3a-
KOHOJABCTBY HaBeJEH OpraH, Ha/lZIeXXaH ia BPLIY IIPOBEPY CAarZTaCHOCTYU
HAI[OHATHOT 3aKOHA ca MehyHapogHMM yroBopoM (TIpy ToMe je puKcupaH
IIpaBHU IPUOPUTET OBOT APYTor). AKO ce pajgu o MehyHaposHOM yroso-
Py y 006/1acTy /bYACKMX IIpaBa U c1o60fa, OHJa IIOHEKaJ, TAKBY IIPOBEPY
(dakTH4Ky Bpllle yCTaBHY CyHoBU (Ha mpuMep, y Ayctpuju, llIBajuapckoj,
HEeKVM CKaHJVHABCKUM U IPYTUM 3eM/baMa). A, y KTaCMYHOM MOy
HaJIJIESKHOCTY YCTABHOT CY/Ia, Taj CYJ; MOXKE BPIIMTY TAKBY KOHTPOJIYy CaMO
Y KOHTEKCTY IIPOBEPe YCTaBHOCTY HAl[MIOHA/THE HOPME; IIPY TOME Ce Cafip-
KIHA ycTaBHe HopMe oborahyje cagpsxnHoM MehyHapogHOTr yrosopa, u
KpUTepujyM KoHTpose he 3axBaspyjyhu Tome mocraTu mmpu.

Jpyra BapujaHTa pasMuMoniaxema 13Mehy Hal[OHa/THOT ¥ HaJTHA-
LVIOHA/THOT IIPaBHOI IIOPETKa, Ca KOjOM MOPAjy [ja ce Cyo4yaBajy OpraHu 3a
KOHTPOJIY YCTAaBHOCTH Y JAHAIIE0j CTBAPHOCTY — jeCTe CYIPOTHOCT naMehy
MebyHapopHOr yroBopa (M1 BberoBor TyMauema, Koje je Jao HaJHaIVo-
HaJTHV OpTaH) I HAI[MOHATHOT YCTaBa (MM BeTroBOT TyMademha, Koje je 1ao
OpraH 3a KOHTPO/y ycTaBHOCTH). Ca TaKBOM CUTYAIIIjOM Ce CacCBUM He-
maBHO cyouna Pycuja: 4. jyna oe rogyune EBporicku cyjp 3a JbyficKa IpaBa
je moHeo ofIyKy y npenmetry Anuyios u Inagkos tipoiiue Pycuje, y K0joj
je EBponicku cyp 3a /byfcKa IpaBa IIPOIVIAcKO Jia je mpekpuieH 4. 3 IIpo-
Tokoa 1 (mmpaBo Ha cobofHe u3bope) yciey Tora LITo je y PyCKOM IIpaBy
OTpaHIYEHO ITACHBHO OMPAYKO IIPaBO nIia ocyheHnx nmpecynom cypa. OBa
OJ/TyKa HAacTaB/ba IIpaKcy EBPOIICKOT Ccy/ia 3a JbyCKa IpaBa 110 MATakbUMa
IIpaBa I7Iaca 3aTBOPEHMKA, a KOja ce pasBuIa y npeaMeTnMa Xepcit ipoiiue
Yjeguwenoi Kpamescinisa (6p. 2) u Ckotiona tpoimus Uinanuje (6p. 3), anu
je oHa y cynpoTHOCTHU ca fietoM 3 wi. 32. Ycrasa Pycuje, koju yrBphyje
IMpeKTHY 3abpaHy y4emrha y usbopuma 3a rpahane koju ce Hamase Ha u3-
Ip>KaBarby 3aTBOPCKe KasHe JIMIIaBambeM Cl1000fe 110 IPecyay Cya.

Hajsap, peraTuBHO HEJaBHO ce PYCKM ITPABHM CUCTEM CYOYMO U Ca
TpehyuM po6reMoM: pa3mNINTUM TyMademeM cafprKaja yCTaBHUX IIpa-
Ba 11 ciobofa JoBeka u rpahannHa y mpakcu YcraBHOT cyfia u EBpornckor
CyJa 3a Jby/ICKa IIpaBa. Papgu ce 0 pasmarpary Hajipe off CTpaHe YcTa-
BHOT cyfa P®, a 3atuM of ctpane EBpoOIICKOT Cyza, MO3HATOT IIpeAMeTa 110
a6y rpahannHa MapkuHa — BOjHOT JIMIIA, KOjU je TPa>KMO TPOTOfVIIbEe
OJCYCTBO papy Here feTeTa. OBO MPaBO NMpeMa PYCKOM 3aKOHOABCTBY O
BOjHOj C/Ty>KOM IIpUIIajia caMo >KeHaMa BOjHVM JIMIIMMa. YCTaBHU CYJ Hifje
HAIIIa0 OCHOBA /Ia I0Befle Y CYMIbY YCTaBHOCT HOPMU KOje YTBPDyjy TakBy
HO3UTUBHY AUCKpUMMHALV]y. MebyTum, kacHmje je EBpornicku cyp gomrao
10 3aK/bY4Ka J1a CY Y OHOCY Ha ITOJHOCKONA 3aXTeBa IIPEKPIIEHN YIAHOBY
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8. n. 14 KonBeHnnyje. OBaj npefMeT HUje jeIHN Y KOME CY C€ UCIIO/bUIIA
pasMuMonIaXKema y npuctynuma YcrasHor cyfa PO u Esponckor cyza
3a JbyZICKa IIpaBa y IOIIefly Cafp>KIHe OCHOBHMX IIpaBa i1 MoryhHocTi fia
ce OHa orpaHmnye. Mo)keMo HaBeCTH jOIIl HEKOIMKO I10jeAVHAYHNX ITpUMe-
pa, Maja je OYNUIVIETHO Jja Ce BIXOB Opoj He MOXKe YIIOpeRnuTy ca 6pojem
IIpeaMeTa y KOjiMa ce CTaBOBM YCTaBHOT Cyfa 1 EBpoOIICKOr cyja 3a /byp-
CKa IpaBa Nnopynapajy. Vinak, o4urnenHo je fa je u 3a oBe MajoOpojHe
cuUTyaluje MIOTpeOHO U3paANTI MeXaHI3aM IIpeBasMIaKeha PasnKa; y
CympoTHOM, 6uhe yrpokeHu NpMHILUI ITpaBHE ofpeheHocTy 1 caM Mexa-
HJ3aM 3alITATe OCHOBHUX IpaBa: HallIOHATHY CY/IJOBY IIPM CyO4aBalby ca
OBaKBJM KOH(IMKTOM TyMaderba JOCIeBajy Y HEIPUINKY KOje TyMadere
Tpeba MPUMEHUTH.

OuurnenHo je ma cy Hajc/IoXKeHMje CUTyalMje KaZia JoIasu 0 pasu-
naxema Mel)y Hopmama mel)yHapogHOT yroBopa 1 HopMaMa HallMOHa/THOT
ycTaBa, Koje ¢y Beh fo6uie TymMaderme y OJTyI[M Hal[MIOHA/THOT YCTaBHOT
cypa. YIIpaBo y OBUM c/Ty4yajeBuMa IIPOTUBPEYHOCTY Mehy HalMoHaTHUM
¥ HaJJHALIYIOHa/IHMM IIPaBHMM IIOPETKOM UCII0/baBajy Ce Yy IbIXOBOM Hajo-
IITpUjeM OOMUKY.

IToBopoM cm4HUX IpoTUBpedHOCTH Mo>keMo pehu crenehe. [Tpoes-
POIICKa OpMjeHTalyja 3eMajba HOBe IeMOKpaTHje 110 MUTamy AeduHIcama
MecTa 1 ynore Mel)yHapoHMX HOpMM Y HaIIMOHA/THUM IIPAaBHUM MOpeLu-
Ma, 0 K0joj caM Beh roBop1o, He YKifia IPUOPUTET YCTaBa 3a HAI[VIOHATTHE
yCTaBHE CyJJOBe U IIPaBHM CUCTEM y LIe/IMHNU Y CIy4dajeBuMa Kajia je HalM-
OHAJ/IH! YCTaB Y CTamwy fa 06e30eqy HOTIYHNjY 3aIITUTY ITpaBa U ciobosa
JyoBeKa 1 rpabanuHa, y nopebhemwy ca opgrosapajyhum Hopmama mMehyHa-
POJHOT YrOBODA.

Axo ce He 61 y3ema y 0631p 0Ba OKOJTHOCT, ITOCTOjajIa 611 ONacHOCT
off ,paspebuBama“ KOHTpO/IE YCTABHOCTM Y KOHTPO/IM CaIJTACHOCTY Ca Hafl-
HallMIOHAJIHMM HOpMaMa, Koje Ipunazajy kako npasy EY, Tako un npasy
EBporicke xonBenuuje. Y sembaMa wiannama EY, Hanmuonanau cyamja y
TOj TO/MOHNMjU NIPAaBHYX ITOPefjaKa ¥Ma Ha paclioyiaramwy IOMOhHY MH-
CTPYMEHT: IIpeIYMUHAPHY VHTEPIIeTALMjY, ca KOjOM MOXKe Ja ce 00paTu
EBporickom cyny nmpasjie, pafiy IpeIMMuHapHe IPOBepe HeKe HallOHa/IHe
HOpMe Y TIOITIEy CaITaCHOCTY Ca HaJHAIIMOHA/IHUM IIPAaBOM. Y MHOTUM
3eM/baMa, aHaJIOTHe Ipoliefype IIOCTOoje U Ha HAIlMOHATHOM HMBOY (TO Cy
nporenype obpahama opranuma 3a KOHTPOJIY YCTaBHOCTH), a Yckopo he
TaKBa Ipolefypa 6utu yBeneHa 1 y EBporckoM cyny 3a byfcka mpasa
(ca cTymameM Ha cHary [Iporokona 16 y3 Kousennujy). Mehytum, Takse
VIHTepIIeNallije He pelllaBajy mpobieM KOHKypeHnje Mely Hopmama Ha-
LMIOHA/IHMX YCTaBa M Ha/IHALMOHA/IHOT IIPaBa 110 MMTab/Ma Be3aHNM 3a
3aIITUTY IpaBa 1 c1o6ofa YoBeKa u rpahanmHa.

Ca nmosunuja oBakBOT IPUCTYIA, MOXe ce pehu fa je npobiem
ogHoca n3Mehy EBporncke KoHBeHI[Mje 11 HAal[MIOHA/IHNX YCTaBa MHOTO
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CTIOKeHMj! U pasyheHuju Hero 1ITO je caMo Ipo6/IeM Io/I0Kaja OBUX aKaTa
y Xujepapxuju nsBopa npasa. Mehycob6un ognocu nsmelhy Hanmonante
Yl HATHALMOHATHE jYPUCAUKIMje — Y I[U/by HOTIyHe 1 epUKaCHe CyACKe
3aIlTHUTE IpaBa U c106oa YoBeka ¥ rpahaHNHa — He MOTy Jla MMajy KpyT
»BEPTYKATHN * KapakTep. Y oBUM MehycoOHMM OfHOCUMA HeMa CYJICKe UH-
CTaHIle Kao M3BOPa IIPaBHOT ,Ha/I3Hama", KOjOj IIPUIIaJia IOCIEba Ped 10
IMTambMMA 3aITUTE IpaBa U cI000/a, 0 TPaHNMIIaMa IBJXOBUX OTPAaHNYeHha
1 6ajlaHCa IPMBATHUX U jaBHMX MHTepeca. CaBpeMeHO IIPaBHO IOJbe ,,BEN -
ke EBpome” xao oppehen cucrem pasunx melyco6HO noBe3aHux MpaBHUX
Hopefiaka — HaIlVIOHATHMX, PEeTMOHA/THIX 1 OIIITeeBPOICKIX (KOji1, Y3 TO,
JIeyjy Y KOHTEKCTY I7I00a/THOT CBETCKOT IIOPeTKa) — TELIKO Ja MOXKe 61T
3aMUIIJBEHO Yy OONMKY KPyTe XMjepapXujcKe Mupamije IpaBHUX aKaTa.
TaxBa xujepapxmja BuIle ce He 3ama)ka 4YaK HM y MHOTO MHTETPUCAHMjeM
CHUCTEMY, Kao 1ITO je EBporncka yHuja.

JenvHM KOHCTPYKTVMBAH Ha4MH 3a caBlahuBambe pasMuMONIaXemha I
CIIpedyaBame CyKoOa IIpaBa I0CTaje CIIPEeMHOCT pasHMX IIPaBHIUX HOpefjaKa
Ha capafilby U Aujanor. Takas fiujasor rpajiu ce Ha pasyMeBamby U IIpU-
XBaTamwy MOjeMHIX aMaHMaHa IIOBOJIOM IIMTalba Y Be3! C KOjUM Jjpyra
CTpaHa HMje CIIpeMHa Jla OfCTyNHM (HapaBHO, peY je 0 aMaHAMaHMMa KOjI
CY YMECHM CaMo y OKBMPUMa OIIITKX 6a3HuX npuHImia). OBakBa ,,ipaBHa
KoeraucTeHImja“ Huje Moryha y ycnmoBuma cybopauHaruje.

Hujanor Meby pasnmunTyM IpaBHUM CHUCTEMMMA jecTe 3ajeqHIIKI
OCHOB BUXOBe ofroBapajyhe paBHOTeXxe. YIIpaBoO Ha KOJTOCEKY OBAaKBOT
npucTyna pagy EBporicku cyz nmpasgie, 3a Kora je MOIITOBakbe HallYIOHaTHOT
YCTaBHOT VJIEHTUTETa IIOCTAJIO jeaH Off IPMHIMIA keroBor paga. Edu-
KacHoCT npasuia EY y yHyTpammeM npaBHOM IOPETKY YMHOTOME 3aBUCH
oJ Tora Konmko EBpoIicka yHuja 1 ibeHy OpraHy IMOIITYjy HalMIOHATHI
YCTaBHU UAEHTUTET Ap>KaBa ywiaHuia. [loce6Ha makia HaJHAIVIOHATTHAX
OpraHa Kojy IOK/Iamajy ofiper6ama Koje GopMmpajy ,,je3rpo” OBOT yCTaBHOT
UJIEHTUTETAa CMamyje BepoBaTHONY KoHuKTa n3Mely HalMoHaMHOT U
HaJHaIMOHATHOT 1paBa. OBaKBO ,,yCTaBHO je3rpo” GopMupajy HOpMe o
byHIZaMeHTaTHUM IIpaBUMa, Kao ¥ HOpMe Koje UX rapaHTyjy — HOpMe O
OCHOBaMa yCTaBHOT ypehema. Y oBUM nuTamyMa, 0 IPaBUTTY, IyBa ce
yCTaBHM CyBepeHMTeT Ap>kaBa. Of yCIemHOCTI OBOT IMjasiora yMHOIOMe
he 3aBucnTH eMKacHOCT IeT0T €BPOIICKOT CMCTEMA 3aIITHTe IIpaBa I CJIo-
6oma 1 ja/ba XapMOHNU3aIIMja €BPOIICKOT IIPABHOT IIPOCTOPA Y 0BOj 0O/IACTIL.

Y npumenn Ha npocrop Casera EBpore, HajpaxxHujy yory y xapMo-
HI3aLIMj} HAaIlIOHa/IHMX IIPAaBHUX CUCTeMa ca HopMaMma EBporicke KOHBeH-
IMje MOIJIO OU Jla OfMIpa ycaBpllaBame IpaBoTBOpHe pyHKIMje EBpornckor
CyZia 3a Jby/iCKa IIpaBa, Koja Iopef CBe IeHe 00jeKTMBHE IPeaHOCTI IIPO-
IiecMa eBpOIICKe IpaBHe MHTErpalje 1 paBHe I7I00ann3aluje y et
IIaTy Off HeloCTaTKa JeMOKPATCKe IerMTUMHOCTI. Haite nuckycuje o 3ajeq-
HIYKVM ITPoOJIeMIIMa ¥ CHPEMHOCT Jja 4yjeMo jefHM apyTe (Tj. KaKo TO Kake
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J. Xabepmac, cipeMHOCT fa 06e30eI1MO He caMO ITTACHOCT HEeTO U 4yjHOCT)
— TO je HaIll JOIIPMHOC KOjJi CMO Y CTamby Ja aMo pOpMIUpPamy IPeTIIOCTaB-
KI 32 IeMOKPATCKY JIETUTUMAaLNjy IIPaBOTBOPHE IeTaTHOCTH EBponckor
CyZa 3a JbyfiCKa IIpaBa y JyXy fenubepaTuBHe IeMOKpaTije, Tj. JleMOKparuje
PaIMIOHATHOT IVICKYPCa, Pa3sMaTparba 1 TpaXKerba KOMIIPOMICA.

3aspunhy pedepar MO3UTUBHOM HOTOM, >Ke/INM Ja ICTAKHEM fia
1 Topef; cBUX Temrkoha 1 mpo67ieMa Be3aHNX 3a MPOUINMPEHe eBPOIICKOT
IPAaBHOT IPOCTOpA 3aXBaJbyjyhy yK/bydnBamy y era 3eMasba HOBe Jie-
MOKpaTuje, Hallle y4yenrhe y TOM Ipoljecy faje beMy BaKHe TI03UTHBHE
VIMITyJICE VI OTBapa IIpef ’bUM HoBe nepcrekTuse. [Ipe cera, Tpeba pehu fa
cy ce Beh o1 TpeHyTKa BUXOBOT CTBapamba, MOJE/IN YCTaBHOT IIpaBocyba y
HOBUM Jip)KaBaMa OJIIKOBa/I MaKCUMa/THMM HUBOOM YTBpheHux rapaH-
IVja 3alITUTe YCTAaBHYX IpaBa 1 cnobopa, yBoheweM Hajmmpux moryh-
HOCTH BUXOBe peanusanyje. Yecto cy 6me mupe HeTo y TpagyLMOHaTHIM
»CTApUM " 3allalHMM JIeMOKpaTMjaMa, Off KOjiX HeKe TeK cajja Joase 10
yBobema ofrosapajyhux MmexaHnsama — Ha IpuMep, IpaBa rpahannHa Ha
VIHIVIBUJIYaJIHO OCIIOPaBarbe YCTaBHOCTY HOPMATVBHOT aKTa, IPYMMEHEHOT
Y BeTOBOM KOHKPETHOM ITpeiMeTy’. Tako je ImojaBa HOBOT Taj1aca yCTaBHOT
npaBocyba npefofpenuia TeHAEHIN)Y Koja aHAC JOMUHIpPA Y T/I00aTHUM
OKBMpUMa — T€H/IeHIIMjy cBe Beher mmpema MexaHM3aMa yCMepeHMX Ha
3aIITUTY MHAVBYU/YaTHUX CYOjeKTVBHUX IIpaBa.

BaxHO je y3eTu y 063up 11 UMIeHNITY fia je Hallle ICKYCTBO Y 3aIlTUTH
COLMja/THMX IIPaBa y HEMAJIOj MEPYU 3aC/TY>KHO 3a TO Jja yCTAaBHO IPAaBO Kao
0asHM perynaTop APyLUITBEHNX OfHOCA IIONIPUMA CBe U3PAXKEHN]y COLMja-
HY JVMMEH3Ujy He CaMo Y OILITeeBPOIICKIM Hero 1 II1I06aTHUM pasMepaMa.

ITa Haj3az, He MOXXeMO Jja He ToMeHeMo crefiehe: 1ok ,,cTapa EBpoma®
nje Iy TeM fpogy6/puearba IpaBHUX OCHOBA IPXKaBHOT Y PYIITBEHOT >KI-
BOTA, HOBE JIEMOKpaTHje ce 0CII0co0/baBajy 3a uiliperve IIPaBHOT IIPOCTOPA.
HapasHo, mmpeme npeTnocras/ba IIpe CBera eKCTEH3MBHI PasBoj. AIu
OBaj pa3Boj ce OCTBapYje y NpBUM pefoBuMa 6opbe 3a Ipaso, Tj. TaMO Ine
ce Mopa casnahusaru Hajsehu oTnop gpymrBeHe cpenuHe. V1 oBy okon-
HOCT Tpeba y3eTu y 0631p Ipy aHaIM3MPamy U OLlekhUBabY pajja OpraHa
yCTaBHOT IIpaBocybha HOBUX JleMOKpaTHja ca MO3NIiyja BUCOKMX 3aXTeBa
CaBPEMEHOT KOHCTUTYIIVOHAIN3Ma.

2) Mucnu ce Ha PpaHIIYCKY, y K0joj je 3axBa/byjyhu yctaBHOj pedpopmu u3 2008.
U3MemeH MeXaHM3aM KOHTpOJIe YCTaBHOCTM U rpahaHyMa je IpBM IyT JaTo IpaBo Aa
TIOJTHeCY MHAVBU/IYaHY Kan0y Ha yCTaBHOCT 3aKOHA.
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Ancrpakr

1. YeinasHo cygcitieo HOBUX geMOKPATLICKUX 3eMA/bA KAO HeOUuxX0gaH
enieMeHill e8pOTCKOl tipasHol llopeilika

JleMoKpaTcke TpoMeHe CY, TOpef] OCTAJIOT, JOBeNIe ¥ IO OCHMBAbA yC-
TaBHMX cyfoBa y Behunu semapa Vicroune EBpone. Ouu cy sacHOBaHM Ha
TaKO3BaHOM ayCTPMjCKOM MOZE/Y KOjU j€ OCMUCIIVO HeTOB POfJOHAYETHIK,
Xanc Kenzen. Taj Mopern mofpasyMeBa II0CTOjarbe ITIOCEOHVX Te/la yCTaBHOT
CyAcTBa M IpaBo rpahana fa usjaBe ycraBHy >xanody. Kperame y Tom cMepy
CBEJIOYM O HaMepaMa ITOCTCOLMjaIMCTIYKIIX 3eMasba Jja Ofp>Ke OHe MOJieTie
3aIIaJIHOT YCTaBHOT CYACTBa Koju y HajBehoj Mepu 3ajjoBO/baBajy MMIepaTy-
Be CaBpeMeHOT KOHCTUTYLIMOHA/I/3Ma Kao Teopyje 1 IIpaKce OrpaHiYaBarmba
IIPOM3BOJ/BHOCTH ApyKaBe Kako 6u ce 06e306equia cnobopa mojegHua.

C jemHe cTpaHe, MOXKeMO FOBOPUTH O 3ajeJHUYKIM 0COOEHOCTIMA
Be3aHVM 32 YCTaBHU Pa3BOj CBUX 3eMasba ,,Benuke EBpone®. BrajaBnua
IIpaBa, IIpaBHa JIeMOKpaTHja, faBarbe IPETHOCTY JbYACKUM U rpahaHcKuM
IpaBuMa 1 cnobogaMa — TO IpeCcTaB/ba HAlll 3ajeHITYKY Ujea U 3ajef-
HIYKY HaM JIMHUjy BOAMUBY. A Taj Ufieas ce IPaBHO CIPOBOAY Y yCTaBMMa
Y Ie/IOBakby YCTAaBHMX CYZOBA CBMX €BPOICKMX 3eMasba.

C npyre cTpaHe, He MO>XKeMO J1a IIpeHeOperHeMo UCTOPUjCKH, O~
TUYKIN, EKOHOMCKI ! IPYIITBEHO-KY/ITYPHM KOHTEKCT KOjI/[ yTHU4€e Ha pasBoj
YCTaBHOT IIpaBa I, CAMIM TIM, Ha [IelIOBalbe YCTaBHUX CYHOBa, 6e3 063upa
Ha CBe 0COOEHOCTM TOI KOHTEKCTA Y CBAKOj 3eMJ/BIL.

[Tpo6nem 3amTuTe YCTaBHUX JBYACKUX U Tpab)aHCKUX IpaBa U Cl1o-
00/1a Y HOBMM JIeMOKPATCKMM 3eM/baMa OTeXKaBa YMIbeHNUIIA 1a CMO Ce, Y3
temikohe TPaH3UIMOHOT IEPHOJIA, CYOUN/IN 1 ca Telikohama r1o6aHe eko-
HOMCKe Kpu3e, KOja je morojua cBe eBporicke sembe. bynyhHoct mpashe
IeMoKpaTyje y 3em/bama Vicroune EBporie HermocpenHO 3aBucH of Tora ia
N cy JbyAcKa u rpahancka mpasa u cnobope 3amrtuheHn um He.

YcTaBHM CY[JOBY MOPajy HACTOjaTH ia HIOCTUTHY Ty BEOMa HECUTYPHY
paBHOTeXY u3Meby npieaTHOT IpaBHOT HaYe/Ia Y HACTajle PeayHOCTH, Tj. Aa
JIOHECY ONTMMAHY OFIyKy Koja he y Hajehoj Mepu ocTBapuTy npeanto
HayvesIo y JATUM PeasHuM, KOHKPETHUM YC/IOBMMA.

[Toxyuraj a ce CTBOPM C/IMKa KaKO CYy APYIITBEHM OfHOCK Beh y
CKJIaJly ca OBVIM JJIeaJIOM caMo IIpoy0sbyje ja3 Koju moctoju usmely onor
4yeMy ce CTPeMM J OHOT LITO 3a¥ICTa II0CTOju, ITpeTehy ja rypHe ApyIITBO ¥
aM611c IpaBHOT Xaoca. 3afiaTak CyAuje YCTaBHOT CY/a jecTe fla HOCTEIEHO,
a/u JOC/IeqHO, IpeBa3NIasy Taj jas, JoHocehy onTumanHe OfIyKe U TUMe
06e36ehyjyhn npubmkaBame ,,cTBApHOT ,,ifjeaTHOM, KOJIMKO je TO MO-
ryhe y mocrojehum ycnosuma.

OBo ce nogjeqHako OFHOCH 1 Ha 3ALUITUTY MOMUTUYKNX, SPYIITBEHO-
-eKOHOMCKIIX VI INYHUX IIpaBa.
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[IuBunusanmjcke 0cO6€HOCTH IIpaBHe KYIType OBe WU OHe 3eM/be,
K0 1 ’bJIXOB€ IIpaBHE TEKOBJHE, HajyOubliBHje Cy y IPAKCY KOjOM Ce LITHUTE
ycTaBHa mpaBa. Vickycrsa 3anagHe EBpone y npyskarby TakBe 3alITUTE, OTe-
JIOBJbEHE Y YHUBEP3a/IHO IIPVM3HATUM HademMa ¥ HopMaMa MebyHapopHor
IIpaBa, EBPOIICKMM IIPAaBHMM CTaHAapAuMa 1 ojyryKama EBponckor cypa 3a
JbYJ[CKa IIpaBa, Off HEMPOLIEMBOI Cy 3HaYaja 3a HOBE IEMOKPATCKE 3eMJ/bE.
Ocnamajyhn ce Ha Ta CKyCTBa, yCTaBHOIIPABHA Te/la HOBUX IEMOKPATCKIX
3eMasba UCIIPaB/bajy fepopMaliyje HalMOHATHMX IIPaBHMX CUCTEMa, TIpeBa-
3uIazehn oTIop KynTypHO-MCTOPUjCKOT KOHTEKCTA KOJIMKO TOf je TO Moryhe.

MebyTum, Huje cBe y 0BOM nuramy jegHo3Ha4HO. OOjeKTHBHO
yTrBpbheH ,,oTIop cpeguHe“ He MOXKe ce yBeK IpeBasuhu 6e3 nsasuBama
M3y3eTHO 030M/BHUX (M IIOHEKAJ jefHOCTAaBHO HEIPMXBAT/bMBYIX) HeTa-
TUBHUX IOCTEANIA.

OByM yoruITe He >KeINM Jla KayKeM Jia je HEOIIXOJHO IIOBOAMTH Ce 32
jaBHUM MIbeHeM. YCTaBHU CYJ je TIOKa3ao CIIPeMHOCT Aa npeBasnbe cre-
peoTuIIe MAaCOBHE CBECTU Y TIOIJIEAY jeJHOT TAKO IIPVMHIIVIIN]ETHOT IINTarba
Kao IITO je YKIJame CMPTHe KasHe. 3axBasbyjyhu oIyl Kojy cMO JJOHe-
m 1999. ropune, y Pycuju cMpTHa Ka3Ha rogyiHaMa Huje Oula uspedeHa,
a 3atuM je u ommykom u3 2009. yKuHyTa. A TO Ce OfBUjaI0 y CUTYALju
06eexxeHoj He CaMo U3PUYNTO U3PAXKEHNM Hec/larambeM jaBHOCTH Ca TUM
npuctymnom, seh n unmennnom ga Pycnja Huje parngukosana [Iporokon
6poj 6 y3 EBporicky kouBeHIMjy. Mopam BaM pehu ja YcraBHOM cyay Py-
cuje Huje OUIIO TaKo Ia JOHece OBY OITYKY.

C M y Besy, xereo 61X a HallOMeHeM [ je CTBaparbe CaBPeMEHNIX
IIpaBHMX CHCTEMa Y OHMM 3eM/baMa EBporie ca KojuMa HaM ce Hyiu Jja ce
U3jeHaYMMO Tpajasio BEKOBMMA, Y3 IIOCTENIEHO aKyMY/Iupatbe IPpaBHUX
HOBJHA Y IbJMIMA ¥ OfITOBapalbe Ha PYIITBEHE IPOMEHE, Y3 IIPENO3HaBaMbe
U IpMXBaTambe HOPMU IIPaBHOT CUCTEMA Off CTpaHe APyHITBeHuX Maca. To je
IpolleC y OKBUPY KOjer ¢y ce HedopMaTHe MOpajIHe Ufieje O IPaBUYHOCTH
IIOCTEIIeHO cTanase ca GOpMaTHUM MMIIEpPAaTUBUMA 3aKOHCKIX HOPMIL.
Ay Pycuju cy, Kao u y MHOTUMM JPYTMIM HOBUM JIEMOKPATCK/M 3€M/baMa,
IIOBpEMEHM ITOKYIIajy Jla Ce Taj IPOLieC IIOKPEHE I 10 Kpaja CIIpOBefie TeK
orroyenu (ako y3aMeMo y 003up UCTOPUjCKe aplLINHe).

Crora cy cyauje ycTaBHUX CY/IoBa OBUX 3€Majba Y€CTO IIPUMOPaHe
Ia pa3MaTpajy crefehe nuTame: y K0joj je Mepu OMYLITEHO a Y KOjoj Huje
HeoOpa3uBo crenuTy mubepanty xypoy ,crape EBpore®, cmarpajyhu mena
IIpaBHA JICKYCTBA 32 YHUBep3a/IHe [IpaBHe CTaHAapae. AKO ce 0Baj IpobreM
IIpeHece Ha TEOPETCKM IUIaH, OH OTBapa YNTaB HU3 IINTamkba, YK/bYdyjyhu
u cnepeha:

— KOjU Cy ONITYMAJTHM OO/IMLI Y3UMamba y 0031p CTPaHMX UCKYCTaBa

(HemOCpeHUM IIpey3UMarbeM VIN [IUja/IOMIKIM TyMademheM);
— Koje cy pasnuke usMel)y mpaBHe HOpMe, Kao pe3y/iTara ycaraaleHnx
CTaBOBA CBMX 3aM{HTEPECOBAHMUX CTPaHa IOCTUTHYTHUX Ha OCHOBY
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¢dbopManHe paBHONIPABHOCTY, V1 IPABHOT CTAH/AP/ia, Kao BpcTe Oe3-
YC/IOBHOT MOJiesia KOjy 6eCIioroBOpHO Tpeba OIIOHAIIATH, a KOjI je
CTPaH HOBMM JIEMOKPATCKIM 3eM/baMa;

- KakBa je Kopenanuja usMely mojMoBa 3ajefHIYKUX €BPOICKIX
CTaHyjapyia y 06acTyt /by ACKIUX IIpaBa U ofroBapajyhux cranjapna
Casera EBpore;

— KaKo ce MO)Ke 0jadyaTyi HayesIo CYyICUMjapHOCT Y pasy EBporickor
cypa ¥ rpaHuia QyHKINje HOpMaTUBHE KOHTPOJIE KOjy OH CIIpO-
BOJV UTH,;

— KaKoO ce MOTY pellaBaTyii IpOTUBpeYHOCT! n3Mehy omryka EBpor-
CKOT Cypa ¥ ofipefaba HaIlVIOHATHNX YCTaBa.

2. Kopenayuja HayuoHanHol u HAgHAYUOHANIHOL CYCilléa
Y KOHUleKCilly YCiliasHOl ugerHitiuitieiia

JemaH o OCHOBHMX 13230Ba CAaBPEMEHOT YCTaBHOT CY/ICTBA OJHOCU
ce Ha HEeOIIXOJHOCT MICTOBPEMEHOT pelllaBaiba [Ba 3aJjaTKa Koje je HeKaja
TEIIKO KOMOJMHOBATI: ycarjallaBamba CONCTBEHe IIpaKce ca MPUCTYIMMa
paspabennM y HagHanMoHaMHOj cdepn, ca jemHe CTpaHe, U 3aIUTHUTE COII-
CTBEHOT YCTaBHOTI UJIEHTUTETA, ca Apyre. CBI eBPOICKY NIPAaBHM CUCTEMU
[laHaC ce Cyo4aBajy ca mpobieMoM Metomonoruje MehycobHnx ognoca ns3-
Meby HaIVIOHaTHVX ¥ HaJHAIL[MOHATHIX HOPMI.

OuurnenHo je ma cy HajcI0OKeHMje CUTYyalyje y KojuMa J10/1a3u 10
pasMuMonIaxema nsMehy Hopmu MehyHaponHor yroBopa n Hopmu Ha-
IIIOHATTHOT yCTaBa Koje je HallMOHATHU YCTaBHU Cyf Beh Tymauno. ITpo-
TUBPEYHOCTH M3Mely Hal[MOHaTHIX Y HaTHAIIMOHATHMX ITPABHIUX ITOpefa-
Ka Haju3pasuTyje M3Iase Ha BUJIE/IO YIIPAaBO y TAKBUM CTy4ajeBMMa.

O T0j BpcTH pasmMmMonIaxerma Moxke ce pehn cnepehe. IIpoeBponcka
OpMjeHTaIMja HOBYX JJeMOKPATCKIX 3eMajba y IIOI/Iefy YTBphyBama Mecta
U ynore MehyHapogHMX HOpMM Y HaIlIOHAJTHVMM IIPaBHUM HOpPELIMa, KOjy
caM Beh momMeHyo, He yMambyje IpUOPUTETAaH 3HA4aj yCTaBa 3a HALMOHA/IHE
yCTaBHe CY/IOBE U IIPABHY CUCTEM Y LEJIHA y C/Ty4dajeByMa KaJja HallMOHa I~
HIJ yCTaB MOXe Ja 06e36emy cBeoOyXBaTHUjy 3alITUTY JbYACKMX 1 rpahaH-
CKIX IIpaBa 1 c1000/1a HeTo pefieBaHTHe HopMe MehyHapopHoT yroBopa.

YKO/MKO ce 0Be OKOTTHOCTY He Y3MY Y 0031p, ITOCTOj OIIACHOCT Off
»YKIJJama“ yCTaBHE KOHTPOJIE Y KOHTPOJ/IM YCAITAIIEHOCTY Ca HaJHAIN-
OHAJIHMM HOpMaMa, IIITO je Y Be3u Kako ca npaBoM EY Tako u ca npaBom
EBporncke KoHBeHLHj€.

CrpeMHOCT pasnmMyYnTUX IPaBHUX NOpeJaKa Ha capajiby U A1jasior
II0CTaj€ jeTHO KOHCTPYKTUBHO CPEJICTBO 3a IIPEBa3IaKerbe pasMIMO-
WIaXemwa U npepynpehnpame npaBHUX cykoba. Taj aujanor rpagu ce Ha
pasyMeBamy U IpuXBaTamy ofipeheHNx pesepBy y Be3n ca muramyMa y
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HIOI7Iefy KOjUX JIpyra CTpaHa Hije CIIpeMHa fIa OACTYIM (HapaBHO, INTabe
pesepBH je IPUK/IAHO CaMO Y OKBUPY OIIITHX OCHOBHUX Hadesna). Takpa
~IIpaBHa KOErsuCTeHIja" Huje Moryha y ycimoBuma noppehenoctn.

Hujanor usmeby pasmmanTix IpaBHUX CUCTEMA IPEACTAB/bA jeNVHU
OCHOB 3a ITOCTH3ame T0TpebHe paBHOTEXe M3Mehy wux. Hapounta naxxma
KOjy HaJIHAI[MOHA/IHA Te/la IPUAajy ofpenbdaMa Koje YnHe ,je3rpo OBOT
YCTaBHOT UJIEHTUTETa yMalbyje BepoBaTHONY cyko6a usMel)y HaljyoHamHOr
Y HaJHaIlVIOHA/IHOT IIpaBa. TakBo ,,yCTAaBHO je3rpo” ¢popMupajy HopMe o
OCHOBHMM IIPaBMMa, KaO ¥ HOpMe O OCHOBAaMa YCTaBHOTI CHCTEMA KOju UX
jeMun. YCTaBHM CyBEpEHUTET JpyKaBe je, 10 IPAaBUTY, Y TAKBUM MMATAbIIMa
ouyBaH. J[eTOTBOPHOCT 11€JIOKYITHOT €BPOIICKOT CYICTeMa 3alITUTe IIpaBa
u cno6opa 1 jajba XapMOHU3alyja eBPOIICKOT IIPAaBHOT IIPOCTOPA Y OBOj
0671acTH, y BE/MKOj MepH 3aBJCe Off YCIEIIHOCTU OBOT AMjajIora.

Kapa ce To mpumenn Ha nogpydje Casera EBporne, HajBaXHUjU [1€0
ycarlallaBamba Hal[MIOHAIHUX NIPaBHUX CUCTeMa ca HopmaMa EBporicke
KOHBEHI[Mje MOITIO O 1a OfMIpa ycaBpIlIaBame 3aKOHONAaBHE QYHKIMje
EBporickor cyza, Koji y3 CBY CBOjy 06jeKTMBHY 3aBUCHOCT Off ITPOLieca €B-
POIICKMX IIPAaBHVIX MHTeTpalLuja U CyficKe IJI00an3anje, maTy Of Hefoc-
TaTKa JeMOKpaTCKOr ierntumuTeTa. Harle 3ajefHn4Ke paciipase O ONIITUM
npob6eMuMa 1 CIpeMHOCT JIa Cac/TyHIaMo jefIHN IpyTe MpefCcTaB/bajy Hall
INpPaKTUYaH JONPUHOC CTBApamby NPEyCc/lIOBa 3a IEMOKPATCKU JIETUTH -
MUTET 3aKOHOZIaBHE aKTMBHOCTY EBpoOIICKOr cyzia y nyxXy fenmbepaTuBHe
IeMOKpaTuje, Tj. JeMOKpaTHje paliiOHaTHOT JVICKYPCa, IUCKYCHje U ITOTpa-
re 3a KOMIPOMJCOM.

W Ha xpajy, ja U3BEIITaj 3aBPIIMM Y ONTUMUCTUIHOM TOHY, JXKEIUM
fla HaIJIaCUM Jia y3 CBe TellIKohe 1 mpo6yieMe Be3aHe 3a IPOLIVPEhe eBPOIl-
CKOT IIPABHOTI IIPOCTOPA Y/IaCKOM HOBUX JJ€MOKPATCKUX 3e€Majba Y Iera,
MM CBOjUM ydelrheM TOM IIpoLiecCy fajeMo IO3UTVBAH 3aMax, OTBapajyhu
My HOBe nepcrekTuse. He MoXeMo /la He IPUMETUMO [, TOK Ce ,,CTapa
EBpomna“ kpehe ka tipogybmusarey mpaBHUX OCHOBA Jp>KaBe Y JPYLITBEHOT
JKIBOTA, HOBE IEMOKPATCKE 3eM/be MY Ka Upouiupersy IPaBHOT IIPOCTOPA.
[Ipommperme, mpe cBera, ofipasyMeBa 00MIMaH pa3Boj. AJIi 0Baj ce pa3Boj
OfIBMja Ha aBaHTaPIHMM II0/I0XKajMa 60pOe 3a IpaBo, Tj. TAMO IJie ce Mopa
npesasnhu Hajsehn ornop apymTBeHe cpenyHe. A Ta ce OKOJTHOCT MOpa
VIMaTy y BUJY IPWIVKOM aHa/IN3€ U OLleb/Bamba NeNI0Babha YCTaBHOIIPaB-
HIIX TeJla HOBUX IEMOKPATCKUX 3eMajba U3 IEPCIEKTUBE BUCOKUX 3aXTeBa
CaBPEMEHOI KOHCTUTYIIMOHA/IM3MA.

67






IIpod. xp Onusepa Byunh
Cypnuja YcraBHor cyna Perry6muke Cponje

ITpod. np dparan M. Crojanosuh
Cynuja YcraBHor cyga Perry6muke Cp6uje

EBPOIICKM MOJEJI YCTABHOTI ITPABOCY'BA
- IlocTrojame 1 mepcneKkTuBe -

1. EBPOHCKO YCTaBHO npaBocyl')e " BEroBe NpEeTInoOCTaBKe

ITopm ycTaBHMM CYZICTBOM YOIIIITE padyMe Cé MHCTUTYLIMOHA/IN3aLyja
noceOHOr NpaBocyha ycMepeHoOr Ha odyBame 11 cipoBobeme ycrasa. [Janac
CBU IIOTIUTUYKY CYICTEMH, KOjU CE€ 3aCHIBAjy Ha IIPABHO] IPYKaBHOCTH, Ha-
4e/THO I1071a3€ Off IIPEMIICE O CyIIpeMallMji yCTaBa HaJl 3aKOHOM M OCTa/INM
IPONNCHMA, TIPY YeMy yTBphyjy pasninunre HaunHe, IpoLefype M OpraHe
koju he 06e36emnTy IPBEHCTBO ycTaBa. YCTaBHO CYACTBO VIV YCTAaBHO
IpaBoCyhe jecTe OpuUIrMHATHA MHCTUTYIVja €BPOIICKOT KOHTMHEHTATHOT
IIpaBa K0joj Cy HaMemeHe (PyHKIIMja OIIITe KOHTPOJIe IIOAYCTaBHOT IIPaBa,
C jenHe, 1 ToceOHa 3alITUTA YCTaBa, IyTeM CIELVjaTHUX YCTaBHOCYACKUX
IpOLIEAYPa, € fpyre crpane. DyHKIMja HOpMATUBHE KOHTPOJIE IIpaBa LieH-
Tpa/lM30BaHa je Ko mocebHor oprana. Omrydyjyha HoBuHa YcTaBHOT cyzia
Aycrpuje, Kako HaBoay bpurure bupmnajz, samenniia npefgcegHnKa Ycra-
BHOT Cyzia AycTpuje, O1Ia je y TOMe IITO ce KOMIIeTeHIIMja MCIUTIBamba
YCTaBHOCTM 3aKOHA I, y CIy4ajy BUXOBE CYIIPOTHOCTHU yCTaBY, HIXOBO
YKIJIakbe, KaO IPOTUBYCTABHMUX, KOHIIEHTPUIIE KOJ jeAHOT MHCTUTYL -
OHAJ/IHO CAMOCTAJIHOT I 33 YCTAaBHONPaBHA IUTatba CIIELMja/IM30BaHOr CY/a,
U TUMeE Off Ibera OMBa MOHOIIO/IM30BaHa.!

[IIpMHOM CBOjUX KOHTPOIHO-3AIITUTHUX YHKIMja X KOMIICTEH-
11ja, Te€ MIPaBHOM CHAarOM CBOjUX OJJIyKa, YCTaBHO CYACTBO HaJM/Ia3u
C/IMYHE NPABHO-TIONINTUYKE U IPAaBOCYJHE MHCTUTYIMj€ KOjeé KOHTPOIY U
3aIITUTY yCTaBa OCTBAPYjy OM/IO Kao ITTaBHM OMJIO KA0 aKLIeCOPHY 3a/jaTaK.
Y cBakoM cny4ajy, sanac y EBponu BehuHa apykaBa 1o3Haje MHCTUTYIIN-
jY YCTABHOT CyJa WIN HbeMy CJIMYHOT OpTaHa KOjyu pacIiosia’ke HEKOM Off

1) B. Birlein, Verfassungsgerichtsbarkeit - Stand und Ausblick, Internationale
Konferenz anlédsslich des 50-jahrigen Bestehens des Verfassungsgerichts der Republik
Serbien, 17. oxto6ap, beorpaz 2013, ctp. 1.
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CYWITMHCKMX KOMIIETEHI[Mja yCTaBHE KOHTPOJIE, IIPE CBETa, MCIIUTUBAKbEM
YCTaBHOCTH 3aKOHA, KOje ce 00MYHO ypadyHaBajy pyHKIMjI YCTaBHOT CY-
IoBama My yctaBHOT pasocyba. [la iy ce 360r Tora Mo)xe rOBOPUTH O
€BPOIICKOM MOJIEITy M/IV €BPOIICKOM CTaHJjapAly ycTaBHOT paBocyha? Ilo
HallleM MUIIbEbY, TaMO Tfie TOCTOjY eKCIUIMINTHA QYHKIIMja CyACKe HOp-
MaTUBHE KOHTPOJIE IIO/lyCTaBHOT IIPaBa, IIPe CBETa, MCIIUTUBAE YCTaBHO-
CTM 3aKOHa, K0ja je IIpy TOMe IIeHTPaIN30BaHa Kof I0CeOHOT, CrielnjaTHoOT
YCTaBHOT OpraHa, MOKe Ce C IPaBOM 3aK/bY4MUTH Jja Ce pajiii O IPUXBaTarby
jemHOT Mofiena CyAcKe KOHTPOJIe YCTaBHOCTY KOju je, MMajyhu y Bupy me-
roBa ITaBHA 00e/IeXja, 3ajeflHNYKI IMEHUTe/b CBarJalliber YCTaBHOT IIpa-
Bocybha.? ¥ cTBapy, nop ycTaBHUM IpaBocyheM y Hajy>keM CMUCTTY MOXKe
ce pasyMeTy (pyHKIIMja HEIIOCPeHe IpUMeHe YCTaBa Y KOHQIMKTHUM CITy-
JajeByMa, Ko HajBUILe PAHTMPAHOT TIpaBa Ap>KaBHe jeA1HuUIIe, Koja ce 06a-
BE3HO OCTBapyje IyTeM HOpMaTMBHE KOHTPOJIE IIO/[yCTaBHOT IIPaBa, 3aKOHA
Iap/IaMeHTa 1 ypenou Biajie, y3 MOryhHOCT BIXOBe aHy/Ialje, Of CTpaHe
noce6GHOT OpraHa Koji He IIpUIIajia HY 3aKOHOJIAaBHOj HM CY/ICKOj IPaHM B/Ia-
CTU, ¥ IIpY TOMe IIPMMemYje Ipoliefiype Koje Cy O/1mcKe KITacIHOj CYACKOj
byHKUMjM TyMadera 11 IpuMeHe pasa. MehyTnwm, 3a pasnuky ox opgyHap-
He jyIUKaType, yCTaBHY CYJI je MHCTUTYLIMja KOja U3BPIlIaBa ¥ HEIIOCPEIHO
IpuMembYje jefHO YCTaB, IIOHeT e joll 1 Mel)yHapofHe yroBope, YKOIUKO,
Kao y Pemy6mmuu Cp6uju, mocenyjy HajzakoHcKy cHary. Kop eBpornckor
MoJieIa, C IpaBoM TBpAK A. Stone Sweet, ,,pefloBHE Cyyije OCTajy Be3aHe
CYIIpeMaTHjoOM 3aKOHa y IIPaBHOM IIOPETKY, IOK Cy yCTaBHE Cy[iMje OJrO0-
BOpHe 3a 00e30ehuBame cynpemaruje ycraa“’

HajBa)xH1je mpeTIocTaBKe yCTaHOB/baBambha YCTABHOCYACKE PYHK-
1Jije OJJHOCe Ce KaKO Ha CaM yCTaB, Haj3HAYajHUjy IIPABHO-TIOIUTUYKY aKT
Ip>KaBe, TAaKO 1 Ha 0OIMKOBame yCTaBHOT IIpaBocyha yommite, OTHOCHO
Ha caM ycraBHM cyA.* OmIITe IpeTHoCTaBKe YyCTaBHOT IIpaBocybha, Koje 61
Tpebasio ga BaXke 3a CBaKY YCTAaBHU CYJ|, CBOjy IIPMMEHY Hajlase He caMo y
HOPMaTMBHO] KOHTPO/IM IIPAaBa, HajBAXKHM)jO] HA/IJIEXKHOCTU YCTABHUX CY-
0B, HETO ¥ Y OCTa/IMM FberOBMM KOMIIETEHIIMjaMa Koje CY U3 Ibe 3BefleHe
unm cy joj 6mucke. [lopen MHCTUTYIMOHAMM3alMje HE3aBYICHOT YCTaBHOT
CyZa ¥ ToceOHOT IIPABHOT KBA/IMTETA yCTaBa (PUTMAHOCT), KA0 HEOIIXOTHIX
¢dbopMaTHO-IIpaBHYUX NPETIIOCTAaBKY 3a CAaMO YCTaHOBJ/baBabe IpOoIlefype

2) obujamwem oBe komieteHIuje 2008, pesusujoM dpaniyckor Ycrasa op 1958,
YcraBHM caBeT ce TakoDe 3Ha4ajHO NPMOIIDKIIO OBOM MOJIe/Ty YCTaBHOT IIpaBocyha.

3) A. Stone Sweet, Constitutional Courts and Parliamentary Democracy, West
European Politics, Vol. 25, No. 1, 2002, ctp. 80.

4) Ch. Pestalozza, Verfassungspozessrecht, 3. Aufl., Miinchen 1991, S. 1-2; 1. Croja-
Hosuh, [Tpemuce yctaBHOT ITpaBocyha 11 BUXOBO OCTBapUBabe y IIPaKcy YCTaBHOT Cyfia
Cpb6uje, pedepaT mogHeT Ha OKPYITIOM CTONY ,50 romuHa YcraBHor cyaa Cpbuje®, onp-
>KaHOM 26. jyHa Ha [IpaBHOM ¢akynrery y beorpany, 36opuuk pagosa Ynoea u 3nauaj
Yemaenoe cyda y ouysary enadasure npaea, beorpagn, 2013. ctp. 113. u gaspe.
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yCTaBHe KOHTPOJIe HOPMM, MaTepyjaTHM 3Ha4aj 3a (beHO (PyHKIMOHNUCabe
MIMajy, TIpe CBeTa, IOIITOBabe MONUTUYKOT KBa/IUTeTa YCTaBHE jyuKaType,
Boheme paduyHa 0 BeH)MM YCTaBHOIIPAaBHUM I'paHMIIaMa U JYXXHOCT yCTa-
BHOT CyJia la CBAKOM CBOjOM OJJTYKOM OYYBa JIOja/THOCT IIpeMa YCTaBy 1
HEroBOM MHTerpureTy. To moce6HO Baxk 3a ,Mnahe” ycTaBHe cynoBe, anu
u 3a Ycrasuu cyn Cpouje.

BepHocTt ycTaBy, Koja 6u 3a cBakM ycTaBHU Cyj Tpebano na 6yne
»CaMOpa3yM/bMBOCT,  MOpa Ce M3HOBA HaIJalIaBaTH, HocebHO 360r
3abpumasajyhe CKIOHOCTM MONMUTIYApA A4, M03MBajyhn ce Ha HABOIHO
CYIITMHCKY M3MeIbeHYy YCTaBHY pPeanHoCT, yCTaB, OGHOCHO IOjefiiiHe mbe-
rOBe JIe/IOBE WIM HOPME, IIPOIJIalllaBajy aHaXpOHUM JJOKYMEHTOM KOju je
»BpeMe IIPerasuio’ VN ,,IeTAIICTIYKOM QUKINOM“ KOjy, Ka0 He3TOTHY
CMeTHY, jefHOCTaBHO Tpeba urHopucaru. Onbaiyjyhu oBe HommMTaKe, NH-
CTpyMeHTa/IHe KBanuduKalyje ycTaBa, ycTaBHI CyJ je Ay>KaH Aa Oypge in
totum 710jayaH ycTaBy, CaMoO U jeiMHO yCTaBy. JI0jaIHOCT ycTaBy je, maKie,
3ajefHMYKa IIpeMIica 3a CBe YCTaBHe Cy/lOBe.

VI3BaH ycTaBOM yTBpheHNX WV IeMy IMaHEHTHIX, 33 YCTaBHU CY[
He CMejy Ja IIOCTOje HMKAKBY HaBOJHO 00jeKTVBHO BUIIN, IIPETIOCTAB-
Jb€HM, CTBAPHM VIV TOOOXKIbY HAIVIOHA/IHY MHTEPeCH, BPEeTHOCTU Y LiN-
JbeBU 300T KOjUX 61 ce yCTaB IIPOITIACUO ,,/IETAIMCTUYKOM (PUKIIMjOM HUTH
6u ounrnenHa guckpenanua usmely YcraBa u ycraBHe CTBApHOCTH MOIJIA
fla IpUMOpa yCTaBHU CYJI Ia OflycTaHe of oBe npemuce. CBe OK yCTaBHa
HOpMa IToCeflyje KBa/lMTeT HajBuIler Bakeher mpasa, 0K je, fakje, HajBM-
1lIe paHTMPAHO NIPaBO, HEHO MOLITOBaMe, IPYMEHA I 3aIITUTA MOPajy Ja
OyZy IJIaBHU Y je[UIHM 3a/JaTaK YCTaBHOT CyZia. AKO, ITaK, peaIHOCT JOVICTa
VICKJbY4Yyje MOTYhHOCT ycK/IahuBama 3aKoHa ca yCTaBOM WIIN pelllaBarbe
[IPYTOT YCTaBHOT KOH(/MKTA CAaITIACHO YCTaBY, Kao, HA IIPUMep, Y CIy4ajy
T3B. bpucenckux copasyma (agreements), 3aK/by4€HIM Y3 IIOCPENOBAHE
EBporicke yHuje ca IpuBpeMeHIM MHCTUTYIIMjaMa caMoyIpaBe Ha Kocosy,
npuMopasajyhyt YcTaBHM CYJ a IpUBPEMEHO OfICTYIIN, OHOCHO 3acTaHe ca
IIOCTYIIKOM, OHJJa C€ YCTaB MOPa LITO IIpe IIPOMEHNTH U IPUTATOANUTH Ipa-
MAaTVYHO IPOMEHEHO] YCTaBHOj CTBAPHOCTY U FeHVM MaHM(eCTaIVIOHNM
IIpaBHMM M3pasyuMa 3a Koje ce TBPAM Jla TOOOXK MY Y CyCpeT pealHOCTH.
YocTanom, Hu YCTaBHU CyJI HY B/Iajia Ca IbeHOM TTaplaMeHTapHOM BehrHoM
He MOTY Jly>Ke BpeMe HUTY UTHOPMCATV HUTY Ofly3€THU U IIPUCBOJUTHU ITPABO
Hapofia fia caM OfTy4Yy O IPOMEHM B/IaCTUTe TIpaBHe ofJIyKe Koja he 6utn
OCHOB HeTOBe HOBE ITOJIMTUYKO-TIPaBHE er3MCTeHIuje.

2. CrangappnsoBame QyHKIMja ¥ KOMIIETEHIMja
ycTaBHOT paBocyha

Hapie)XHOCT ycTaBHUX Cy[0Ba IIOCTEIIEHO Ce MNP, a fobap mpu-
Mep Koji JJoKasyje TaKaBp IIPOLleC jecTe yCTaBHMU CyJ, AycTpuje. Y TpaxKerby
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OZITOBOpA Ha MNTame pa3BpCTaBama KOHKPETHUX QYHKIMOHATHUX HAJ -
JIKHOCTH YCTABHOT CY/ia MOpa ce CBaKaKo Iohi off ycTaBHMUX HOPMU IOje-
AVHUX [p>KaBa KojuMa ce yTBphyjy Te HagmexxHocTn.” Behnua ycraBHUX
CYlOBa IPMXBATH/IA j€ CTAaHJaPJHE HAJUIEKHOCTY YCTaBHUX CY/I0OBa, OCUM
ycTaBHe ajbe, Tako fia ce pasnuke Meby mwyMa BuIlle OfHOCE Ha HAYMH 1
cTeTeH (He)OCTBApUBaba TUX HAJIEKHOCTY Y IIPAKCH, MHTENIPETAI[IOHN
CTU/I ¥ IPUOPUTETE KOj€ MOjeJUHM YCTaBHU CYyJOBU C/IeJie, HErO Ha 3Ha-
JajHMja OICTYIama Off TEOPUjCKOT MOfie/la yCTaBHOT IpaBocyba. Jlok cy ce
HEeKe KOMIIeTEeHIMje, HOpMaT/BHAa KOHTPOJIa, Ha IIPUMep, CBY/ia Y IIOTITY-
HOCTH adypMIIcaie, IpyTe Cy HeIzie OCTajle CaMo Y HaJIeXKHOCTY YCTaBHOT
CyZia Ha Ianmpy.

HapyexxHOCT ycTaBHE KOHTpOJIE MI3BOPHO j€ MMasla 3aJjaTak fia Ofp-
KU pacnofieny GpyHKIMOHA/NTHUX oB/ainhema y geepantoj fp>KaBy, IITO
3HA4M YCTaBOM YCIIOCTaB/beHY BEPTUKAIHY Tofieny Baactu. OBaj 3ajjaTak
yCTaBHOT ITpaBocyba cajia je y ApyroM IIaHy, OfHOCHO KOH3YMMPAH je OIIII-
TOM QYHKIIVjOM 3aLITUTE YCTABa, IIpe CBeTa, IPUHIIVIIOM IIpaBHE Ip)KaBe,
4JjU je jefaH off efleMeHaTa (YHKIIMOHA/IHA [IOfie/Ia B/IACTH. YCTaBHO CYJ-
CTBO Ce BpeMEeHOM IpoIMpuIo Ha Behu 6poj yHUTapHMX Ap>kaBa, TaKo fia
cajla IOCTOjy TOTOBO y CBUM ,,HOBUM ieMoKpaTujama Vcroune Espore.
Kaxko op dpepgepanuux gpxasa, mopen Aycrpuje n Hemauke, ycTaBHM CyL
ycrnenrHo pyHKumonuuie jou y Pyckoj @emepanmjn, Moxke ce 3aK/bydnTH
7ia je OBa MHCTUTYIIV]ja je[fHAKO IPUXBAT/bMBA KaKo 3a defiepaniyjy Tako
3a yHuTapHy ap>xaBy.® lllTaBuiie, CTaTHO MMpeme YCTAaBHOT CYACTBA jecTe
CHA)KaH apryMeHT IPOTUB TBP/Itbe [Ja YCTaBHO CYACTBO MMa Ja/IeKO Marby
3HaYaj y yHUTApHUM HeTo Y defiepaTHIM JpKaBaMa.

Vimajyhu y BUly Hafi/IeXXHOCT ,,CTapuX U ,HOBMX YCTaBHUX CYJOBa,
JIAKO Ce MOYKe 3aITasVTH Jja IIPaBHa 3aIlTUTA yCTaBa IIOCTaje CBe 00yXBaTHUja,

5) Tako, Ha mpuMep, CTPOTUM OC/IamameM Ha YCTaB, ayCTPUjCKM KOH-
CTUTYLMOHANINCTY PA3NMKYjy cnefehe KoMIeTeHIMje HajcTapujer eBpOIICKOT YCTaBHOT
cyna: 1) Kays3aaHO MM Y3POUHO CY[IOBambe, OTHOCHO OJTy4/Bambe O IMOBUHCKOIIPAB-
HJIM 3aXTeBJIMa IIPOTUB CaBe3He Jp)KaBe ¥ 3eMasba; 2) KOMIIETEHIVIOHO CyAOBambe, Ofi-
HOCHO pelllaBarbe KOMIIETCHIIMOHMX KOHpIMKaTa U yrBphuBame HagmexxHocTy; 3) uc-
IIUTUBabe YCTABHOCTH YperOu M 3aKOHa; 4) UCIIUTYBAbe YCTABHOCTY [IPYKaBHMX, OHOCHO
MehyHapogHUX yroBopa; 5) UCIUTUBAE YCTAaBHOCTY JOTOBOpa u3Meby caBesHe mpika-
Be I 3eMaJba; 6) UCIUTVBAIbe IOHOBHOT 003HaBBaka 3aKOHA U ypenou; 7) n360pHO
CyZOBambe; 8) oyunBae 0 xajbama rpahana niu CrenujasHo yIpaBHO CyfoBabe. YIIop.
Th. Ohlinger, Verfassungsrecht, 4. Aufl., Wien, 2000, S. 415ft.; R. Walter/H. Mayer, Bundes-
verfassungrecht, 9. Aufl., Wien, 2000, S. 450fF.

6) Cse 6OuBlIIe jyroc/IOBEeHCKe peny0/MKe 3afpKajie Cy CBoje YCTaBHE CYHOBe, ali
Cy uX QYHKIMOHAIHO IIPUIATOANIIE AyCTPUjCKO-HeMayKoM Mofieny. IIpeTxofHo cy foHene
HOBe yCTaBe KojlIMa Cy ITPYUXBaTUIIe, Kao 1 CBe ocTae Ap)xase VicrouHe EBporte, mubepanHo-
IeMOKpPATCKy YCTaBHOCT, Tap/laMeHTapu3aM 1 ycTaHoBe rpahaHcke gpxase. [letabHuje
B. kofi: O. Byunh, Vcitiopuja ycitiasHoi cygcinisa Ha winy 6usue Jyiocnasuje, y: O. Byunh,
B.ITerpos, [I. Cumosuh, YeitiasHu cygosu 6usuiux jyiocnoserckux peiiyonuxa, beorpan, 2010.
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jep cy ce BpeMeHOM KOMIIeTeHIMje yCTaBHOT CyAcTBa y Behem 6pojy mpxxasa
3HAYajHO MPOIIVPIJIE, HE3aBUCHO Off ,,efepaTMCTUIKIX  KOMIIeTeHIINja,
YaK I Jla/be Off MU3BOPHOT ayCTPUjCKOT Mofiena. [lakiie, K/bydHa 1 OIIITA Ka-
PaKTEPUCTVIKA eBPOIICKOT YCTaBHOT IIpaBocyba jecTe myperse HalyIeXKHOCTH
YCTaBHUX CYJ0Ba, YK/by4yjyhu pelraBare 11 OHJX YCTaBHMX CIIOPOBA KOje yc-
TaBHO IIpaBOCyhe Hy>KHO He MOpa Jja 06aB/ba, M360PHM CIIOPOBY, Ha IIPUMeED,
VTV HAIIEKHOCTH 3a KOje ce Hije Hy O4eKMBaso fia he ce y mpakcu foucra
TI0jaB/BMBATY, HA IPUMeEP, YTBpHUBarbe OATOBOPHOCTY BUCOKMX APKaBHUX
byHKUMOHepa m 3abpaHa MOMUTUYKNX ITAapTHja U yApykemwa. Kana je peq
0 HOpPMaTMBHOj KOHTPOJIN IIPaBa, HE3aBMCHO Of] TOTa Ja /IY TIOCTOj U HaJ/IEX-
HOCT OJUTy4MBarba O YCTAaBHMM >Ka/16aMa, [TTABHO MEPIJIO KOHTPOJIE ITOCTAjy
JbYJICKa IIpaBa, PyH/jaMeHTa/IHe IIpaBHe [03M1je IMYHOCTY FapaHTOBaHe
yCTaBOM, KOja IIpey3uMajy IPMMaT HaJl Ha4e/IOM IIOfie/le BIaCTU. YKOIMKO
je KOMOVMHOBaHa ca YCTaBHOM >Ka/I00M, KOHTPOJIA YCTaBHOT IpaBocyba Ha-
JeJTHO Ce MOXKe CIIPOBECTY IMPOTHB OMJI0 KOT CYBEpEeHOT aKTa jaBHMX B/IACTIA,
IOTITyHA je U aIllCOMyTHa, 6e3 0631pa Ha TO fla /I Taj aKT IpHUIaja 3aKOHO-
[ABHOj, U3BPIIHOj VN CYACKO]j BIACTH, OHOCHO HE3aBJICHO Off TOI'a Jja JIN
je ped o TeHepaTHOj HOPMU VIV EbeHO]j IIPYMEHY Y GOPMU MHAVIBULYaTHIX
3aII0BeCTM yIIyheHNX KOHKPETHVIM JIMIVIMA.

YcTaBHO CYACTBO y HU3Y Ap>KaBa, YKbydyjyhu Perry6nuky Cpoujy,
3a1001ja y/Iory OIIITer KOHTPOJIOpa 3aKOHOJABCTBA, M3BPIIeHha U OPAU-
HapHoT cyficTBa. [Ipn Tome, y cBe Behem 6pojy 3eMasba HallTe>KHOCTH yCTa-
BHOT ITpaBocyha He caMo TeOpMjCKM HEeTo U CTBApHO 00yXBaTajy OTK/IAbambe
HOBpefa YCTaBa yYNIbEHNX HOPMATVBHMM aKTVMa, 3aKOHOM U IPYTUM CTe-
IIeHVIMa [IOf[yCTaBHOT IIpaBa, Kao ¥ YTBphyBame 1 OTK/Iambatbe IOBpesa 10
KOjUIX je Y KOHKPETHUM C/Ty4ajeByMa SOLUIO OVJIO IPOTUBYCTABHYIM II0je-
AVIHAYHVIM IIPaBHUM OfiTyKaMa OM/I0 CTy)KOeHUM pajilbaMa jaBHe BIaCTH.
Mapa TO 3HauM 1a €eBPOIICKM YCTAaBHM CY[IOBMU CB€ BUILE IIOCTAjy ,CYySOBI
OOVYHVIX JBYM , MIIAK, OHY 3a/Ip>KaBajy KapaKTep He3aBUCHUX MHCTUTYLIMja
Koje, pemasajyhu usyseTHo 036u/bHe, 00jeKTUBHE yCTaBHEe KOH(IMKTE 1
HaJaj/be 3ay3uMajy, o peunma I. JIajoxonira, MecTo Ha ,,IpeceKy IpaBa I
nomutuke”, C pyre cTpaHe, BaHpeJHO aKTVBHA y/IOTa YCTaBHOT CYACTBA Y
KOHTPOJIM IIPaBa JOBE/a je 10 TOra [ia Y JOKTPUHM CB€ BUILE IIPUCTAINIA
HayIa3y Ha CTAHOBUILTE [ja YCTaBHO IpaBocybe MmpescTaB/ba CBOjeBPCHY,
CIlenjaIHy B/IacT yCTaBHE KOHTPOJIE, Koja Ou IO CBOjoj mpupoan 6mia
noce6Ha, ,9eTBPTa“ rpaHa p>kaBHe BIACTI.

Buimm monuTuYKy KBaJMTeT YCTaBHOT NIpaBocybha moTBphyjy u me-
TOB CAacTaB, HAUMH 1300pa U II0JI0Kaj BETrOBUX WIAHOBA, HE CaMO KOMIIe-
TeHIVje, HeTO U HauMH 1300pa YWIaHOBA YCTABHOT Cy/ia M HJXOB CTAaTyC Y
BEJIMKOj MEPU Cy CTaH[JapAM30BaHN. YjeHaYaBabe Ce MOYKE 3aIIa3UTI KaKO
y IOI/Iely KpUTepUjyMa Tako 1 HauMHa u3bopa cyamja. Tenpenunja je na
ce n3bamaHCUpajy yTUIaji 3aKOHOAaBHE, M3BPIIHE ¥ OPAMHAPHE CYCKe
BJIACTHU Y ofpebuBamy nepcoHanHoOr cactaBa ycTaBHOT cyfia. [IpaBHMYKa
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npodeciuja je CBaKaKo eKCKITy3VMBHA, aJlil je UIIAK, 6e3 003upa Ha 3axTeBe
CTPYYHOCTY, IPYCYTHA yIIaJ/b}Ba IOJIUTU30BAHOCT M300pa, jep je yTuiaj
¢dbopmanHe M3BpIIHE BIACTH, Mafia MOXK/Ia HEIIPMMETAaH Y jaBHOCTH, UITaK
TOMMHAHTaH. Ay Harog6e MONMMTIYKYIX TapTHja, BIafajyhux 1 onosnumo-
HVIX, WM caMo Briafiajyhux, Buie ce He pukpuBajy. CBe pecrieKTabuiHe
HOMUTIYKe apTHje 3aMHTepecoBaHe Cy fia UMajy ,CBOT' CYAUjy YCTaBHOT
cypa. Y mpakcu ce MecTta Jo0ujajy Ha OCHOBY OfaBHO moctojeher ,,joro-
Bopa“ usmehy Hajpehux mommTuykux napruja, MTO je CYIPOTHO MHTEH-
uuju KenseHa na npu MMeHOBaIby CyAiMja IPeHOCT MMajy CTPy4YHa HaJ,
MApPTHjCKO-TIOIUTUYKMM IpolembyBamMa.’ [IomnTiaky KBannTeT ycTaBHe
jyRMKaType MOXKe a 06jacHu, a/lu He 1 fia OIIPaBJia OBY XKAJIOCHY IIPAKCY
KOja Ba)K!l 3a CBe YCTaBHE CYJOBe.

2.1. ynxuyuje yciasHux cygosa

YcraBHU Cyp, OCTBapyje cBOjy GYHKIM)y 3aIITHUTE YCTAaBa LIe/TTHOM
CBOjMX HAJITIEKHOCTH KOje Cy My fofie/beHe. KomneTennuje ycTaBHOr cyzia
CBaKaKO MOTY OUTH y>Ke WU LIMpe, alli CY, 6e3 U3y3eTKa, yBeK yCMepeHe
Ka OCTBAPUBAIbY jeHOT jeIHOT LI/ba — OYyBarbe IPUOPUTETA YCTaABA,
Kao HajBMILEe PAaHTMPAHOL IIpaBa y Ap>KaBHOj jenuHuLN. biyke mocma-
Tpame omoryhasa, MehyTnMm, na ce us oBe HajonmTuje GyHKIVje U3BOjU
HEKOJIVIKO KOHKpeTHMjUX (PYHKI[Vja, 3aBUCHO Off TOTa Ja JIM Ce NOjeMHUM
HaJ/IOKHOCTVIMA YCTaBHOT CyJia OCTBAPYjy HEKM KOHKPETHMjU U OIIVDKY
LU/bEBU, ONHOCHO Jja JIX C€ OBa 3aLUTUTA MOXKe IIOCMATPATH Y OTHOCY Ha I10-
jenuHe, KOHKpeTHMje PyHKIMje camor ycTaBa. To sHaun ga nusmeby dpynkim-
ja ycTaBHOT cyma 11 pyHKIMja yCTaBa CBY/Aa IIOCTOj1 OFHOC IMapasenm3ma.®

[TocmarpaHo 13 OBOT yI7Ia, ojasdehn off mpefMeTa M HajOIIITHjUX
IIVJbEBA 3aIITHTE, MOTY Ce Pa3/IMKOBATy TPU OCHOBHE 3alITUTHE QYHKIIVje
CaBpEMEHMX YCTaBHUX CyfoBa. [Ipyrum pednmma, JaHac yCTaBHU CYJTOBM,
oiHOCHO BehnHa off BIX, CTAHAAPAHO BpIlie TPK OCHOBHe pyHKuje. IIpBa
je GyHKIuja HeTocpeaHe 3alITUTe /bYACKUX ITpaBa 1 c1060/a Y MOCTYIIKY
OITy4MBama O YCTaBHMM >Xanbama niam Tyxb6ama rpabhana, xoja je pema-
TUBHO HOBUjer Jaryma. Tamo, lakiie, Ijie IojeiMHaL, MOYKe HEIIOCPEIHO CaM
Jia IIPM30Be YCTAaBHU CY[, 63 3a001/I1a3HOT ITyTa IIPEKO PeOBHNX CYHOBa,

7) R.Walter/H. Mayer, Bundesverfassungrecht, 9. Aufl., Wien, 2000, ctp. 444. O Ha-
HOpYMMa KOjJ Ce Y/IaXKY Y OIIefly HOPMAaTMBHOT OKBUPA, A/l M Y IeTOBOj IIPYMEHY Be3aHO
3a u360p cyanja YerasHor cypa y Peny6muun Cp6uju, B. getasHo O. Byuuh, ,,J1360p u
cacTaB YCTaBHUX Cy[IOBa — MYKOTPIIaH Iy T JOCTU3amba eBPOICKMX CTaHAapHaa“, 360pHUK
panoBa Ilepcilexitiuse umiinemeHitiayuje espoiickux ciiangapga y ipasnu cucitiem Cpbuje,
beorpagp, 2012, ctp. 132. u game.

8) P. Mapkosuh, Yciiasto iipaso u sonuitiuuke unciiuitiyyuje, beorpag, 2008,
cTp. 45.
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IIOCTYIIakhe YCTaBHOT CY/ia je in totum, y CBeMY OPUjeHTICAHO Ha 3alITUTY
JbYICKUX IIPaBa. YKOIMKO Ce IIPY TOME Pajiyi O OIIUTUM V/IA T€HEPATHUM
HOpMaMa, IIPUCYTHA je, HapaBHO, U Mieja IOofie/ie BIaCTY, aIi je UIIaK BJIa-
majyha Mucao MHAVMBUYa/TIHE IpaBHE 3aIUTHTeE. Ta 3alITHTA Ce jaCHO IoKa-
3yje Kao HemnocpenHa unu aupekrtHa. [lo cBojoj mpmponnu, oBa [uMeHsuja
IpUOIIDKaBa YCTAaBHOCYACKY QYHKIUjy HOCTYIalby OPAMHAPHOT IPaBO-
cyba. buTHa pasmmka umak ocTaje 3afp>kaHa: YCTaBHU CYJL INTUTH /byACKa
IpaBa TyMadyemeM I IPUMEHOM YCTaBa, ,,CIeln(IIHOT YCTaBHOT ITpaBa’,
JOK Ce y C/Iy4ajy PeJOBHOI CY/ICTBA HbMXOBA 3alITUTA /bYACKUX IIpaBa U
cmobozia ocTBapyje TyMademeM I IpYMeHOM 3akoHa.” OBy QyHKIUjy He
II03Hajy CBY YCTaBHU CY[OBM, OBHOCHO HEKU je OCTBAPYjy jeSUHO HIM-
PEKTHO, IIPEKO HOpMATUBHE KOHTPOJIE IIPABa, Kao IITO TO, Ha IIPUMEP, YMHI
UTAIMjaHCKU YCTaBHMU CY. "

Jok ce pyHKIMja 3amITHTE TOfie/Ie BIACTY ¥ PYHKIIMOHATHNX YCTaB-
HIIX OBJIalIherba yOIIIITe, Kao U FTeHepaTHa 3allTITAa IPaBHe [PKaBHOCTH,
Y HaJjajbe IIPETEXKHO OCTBAPYjy HOPMAaTMBHOM KOHTPOJIOM IIpaBa U pellla-
BarbeM KOMIIeTEHIIMIOHNX Y OPIaHCKMX CIIOPOBa, JOT/Ie QYHKIIV]Y 3aIlTHUTe
JIeMOKPATCKOT TIOpeTKa Off 37I0yIoTpeba 1 y3ypIalnyja BAacTy NOjeiuHN
YCTaBHU CY[IJOBY OCTBapyjy menyjyhm kao crenujaaay KpMBUYHU TpUOY-
Haym. QyHKIMja 3alITUTE IEMOKPATCKOT IIOPETKa OCTBapyje ce, IIpe CBera,
HaJJIeXXHOIINY YCTaBHOT Cyfia [ia Olielbyje YCTaBHOCT Jie/loBama 11 3abpamyje
MOIUTUYKE ITapTHje Koje IpeMa CBOjUM LM/beBMMA U MIOHAIIakbeM CBOjUX
4JIaHOBA JIe/yjy Ha IPOTUBYCTaBaH HauuH. 360r Moryhe Te>xxnHe nospe-
Zie, oBJie Tpeba IPUK/BYYUTU U yTBphHUBame OATOBOPHOCTY HajBUILNX HO-
cuTana p)KaBHMUX YHKIMja 3a TOBPeRy ycTaBa. Y oba cmydaja pyHKumja
YCTaBHOT Cyfia OIIOMUIb€ Ha CHelujaTHo KpuBU4IHO cyhemwe. Hamazgu moje-
AMHAI[A Ha yCTaB, IIOTOTOBO aKo Jo/a3e off QYHKIMOHepa p>KaBe Koju
PacIoaXxy ONCeKHUM IIpaBHMUM oBnamthemnma 1 paktuakom Mmohn, kao
Y HETIPMjaTe/bCKO, arpecBHO 60pOEHO MOHAIIAbe ITOJIMTIYKIX TPy Ipe-
Ma JIeMOKPAaTCKOM YCTaBHOM IIOPeTKY, Tpebasio 61 ycTaBHOIPABHO fia ce
caHkiuoHuury. ¥ Behem 6pojy fp>kaBa yCTaBHMU CYyJ je Ha oAToBapajyhm
Ha4yH [0OVIO U OBaj ,,pe3epBHM 3a/jaTaK, OFHOCHO OBy QyHKUMjy. o cama
ce oBa yHKIIMja M3y3€THO PETKO OCTBAPMBAJIA, AT/ jadabe MOMUTUIKOT
excTpemusma y EBponn, IjiaHcKa 1 OpraHu3oBaHa IpUMMeHa Hacu/ba ca
elIeMeHTVIMA TePOpM3Ma, He MICK/bY4Yjy MOTYRHOCT [ y IOjeiluHIM CUTY-
anyjama oBa QyHKIIMja YCTaBHOT CYACTBA 130uje Y IPBY IUIaH.

9) I.Crojanosuh, O. Byunh, ,,Jlomarraj ycTaBHOCYACKOT MCIUTHBAbA OfLTyKa pe-
TOBHMX CYIOBA y IOCTYIIKY OA/Ty4MBamba O yCTaBHUM >anbama rpahana‘, [IpaBHM )KUBOT,
6poj 14/2009, Beorpanp, cTp. 883.

10) ¥V Aycrpuju, mehyTum, gpxxaBHonpaBHa >kanba je Moryha jenuHo mpoTus cy-
BEpEeHNX aKaTa yIpase, a He ¥ CYACKUX OIIYKa, TaKO Jia je JOIyheHa MHAVBUILYaTHIM
IPEIIOroM 3a HOPMAaTMBHOM KOHTPOJIOM, YKOJIMKO Ce MTOCTAaBYU TBP/ha A2 je OCHOBHO
IIPaBO HEIIOCPEFHO U aKTYeTHO HoBpeleHO reHepaTHOM HOPMOM.
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ITpema ToMe, MO>Ke ce 3aK/bYUNUTH [l C€ TeOPMjCKO-IIPAaKTUIHY pas3-
JI03M KaKO YCTaHOB/baBamba TAKO ¥ PYHKI[MOHATHOT Pa3Byjaiba eBPOIICKOT
YCTaBHOT ITpaBoCyha MOy TPaKUTHM y 3aLITUTH YCTaBa YOIIIITe, Te 3aIITH-
TV JbY[CKVX ITpaBa, Qpefepann3Ma, OfHOCHO BepTIKaIHe ITOfe/Ie BIACTH, U
HIOpeTKa IIpaBHe Ip>KaBe, I0CceOHO.

2.2. HopmaiiueHa KoHiupona upasa

DyHKIMja yCTaBHUX CY/IOBA je grosso modo KOHTPOIHA I KOPEKTUB-
Ha, HajBehuM Jie7IoM ce ocTBapyje Ipeko HOpMAaTUBHE KOHTPOJIE IIpaBa.
YcraBHUM Cy0BM IPBEHCTBEHO KOHTPO/MIILY aKTe 3aKOHO/IaBHE, M3BPIIHE
U CYACKe BJIACTM, Haj3sHaYajHuje MaHMecTaIIoHe O0/IIKe CTBapaba I IpH-
MeHe IIpaBa, Y OFHOCY Ha IbIXOBY CaIJIaCHOCT ca ycTaBoM. Ilopen nmpasuiia
YCTaBHOT paHTa, MepuiIo KOHTPOJIe Y HEKMM Jip>kaBaMa ModKe Jja Oyze u
3aKOH, TaKO Ia HOPMaTVBHA KOHTPOJIa OHere 00yXBaTa ¥ UCIIATUBAbE
3aKOHUTOCTY, IITO je CBAKaKO IPeaMOMIIMO3HO ITOCTaB/beH 3a/JaTaK yc-
TaBHOM IpaBocyhy. TenpeHnuja je na ce u MehyHapopmHu yropop koju je
,IIPOIIA0 " YCTAaBHOIIPABHY IIap/laMeHTapHY paTuduKaluyujy nojassbyje Kao
MepWIO KOHTpOrTe, Ha mpyuMep y byrapckoj n Cpouju, 6mmo kao caMoCcTamrHo
MepuIo 610 TTapajIesIHo ca yCTaBHOM KOHTpornoM.!!' Y cirydajy yrBphuBama
IOBpEJie YCTaBa, NeN0BabeM YCTAaBHOTI Cyfla KOPUTYjy Ce OJIyKe U pajiibe
CBUX HOCWJIAIIA jaBHE B/IACTH Yy MepU Y K0joj he 61TH ToBefieHe y carlacHOCT
Ca [IpaBOM HajBUIIET PaHIa.

HopmartnsHa KOHTpO/IA IpaBa a posteriori jecTe je3rpo yCTaBHOCYCKE
¢dbyHKumje'?, jep ocTaje Ha//IEXXHOCTY YCTAaBHMU CYJ| MOXKe, ajIVl HY>)KHO He
Mopa fa o6aBjpa. KoHTpoa a priori je mpuMeH/bUBa caMo KOJ Mamer Opoja
YCTaBHUX CyfoBa."” JenuHo 3a olleHy ycTaBHOCTM Mel)yHapogHIX yroBopa,
I7ie je IOTMYKY OIpaBAaBa Haueso pacta sund servanda, oHa je mupe 3a-
CTYIUbEHa, Ha IpuMep, y Hemaukoj, Illmannjn, Pycuju, Crosennju, Cpbujn
uTA. Y 0BOM MOJe/y HOpMaTUBHE KOHTPOJIE MTOjeHM YCTaBHU CYyJ OB

11) V Cpbuju je Behu 6poj 3axoHa YcTaBHM CYJ JeKIapucao HEYCTaBHUM 300T
HeCcaracHOCTH ca YcTaBoM 1 MehyHapopHUM yroBopoM uim caMo 360T CyIPOTHOCTH
MmebhyHapogHOM yrosopy.

12) Ycrasuu cyp IlopTyranmje je jeman of peTKMX €BPOICKNUX YCTAaBHMX CYIOBa
Y11ja je TOTOBO jefiTHA HAIISKHOCT MCIINTYBAbe YCTABHOCTY ¥ 3AKOHUTOCTY HOPMaTUBHNIX
akaTa.

13) Ilo ysopy Ha ppaHIIycKM YCTaBHU caBeT, KOHTPOTY YCTABHOCTH d Priori Moxe
Jia BpIM YCTaBHM Cyfi PyMyHuUje, jep YCTaBHOCT 3aKOHa OLieIbYje IIPe Hherose IpOoMyIIra-
nuje. ITorbckn n Mabapcku ycraBHU cyp, Takohe Mory #a Bpliie IPeBEHTUBHY KOHTPOIY
YCTaBHOCTM 3aKOHa, /i jeIHO Ha 3aXTeB Ileda ip>kKaBe, C TUM ITOo y ITo/bcKoj mpeTXoaHo
Mopa O6UTH cTaB/beH npefcenHdkn Beto. C apyre crpaHe, y ®paHniyckoj je 2008. romyHe
peBM3KjoM YcTaBa yBefleHa OrpaHideHa MHIUIEHTHA KOHTPO/IA YCTAaBHOCTY 3aKOHa.
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(Hemauka, Yemka, [To/bcka) ,pocmaBuan” cy ce ouewmyjyhu He camo
YCTaBHOCT ,,00MYHMX  Mel)yHapOogHNX yroBOpa, Hero U CarlacHOCT OCHU-
BaukKyx yrosopa EBporcke yuuje (yroBopu us Macrpuxta u JIncabona) ca
HALlMOHA/IHVM YCTaBHVIM IIPAaBOM.

Vnaue, YcraBuu cyg Cpbuje MoKe fia oliemyje ycTaBHOCT MehyHapoz-
HJX yTOBOPA KaKO ITPEBEHTVBHO TAKO 1 HAKHA/IHO. Y MOC/IeNbeM CIIy4ajy,
KOHTPOJIA Ce BPIIN IIpeMa ayCTPUjCKOM MOJieTy KOHTPOJIe Ap>KaBHUX yTO-
BOPA, /I Ca OfICTYTIAEeM Y TIOITIeTTy [iejCTBA OfTyKe. Y TIpaKcy YCTaBHM CY
je MICK/bY4MBO IPYMEIBAO a posteriori KOHTpory MehyHapomHoTr yroBopa,
KOJ] KOje ce J1ejCTBO OjIyKe, 300T MehyHapogHOIIpaBHUX UMIUIKKALNja,
3aycTaB/ba Ha KOHCTaTallVjy HEYCTaBHOCTH, IIITO j€ IIpPUMeEpPeHMje IPEBEH -
TMBHOj KOHTPO/N MehyHapogHor yrosopa.'

[IpaBuIo je fa yCTaBHU CY[OBY IOCTYIAjy IO 3aXTeBYy oBlanrheHnx
NNIA, a He 10 OQUIIVjeTHOj MaKCUMM. 3ajefHIYKO 3a BehuHy eBpoIcKkmx
Ip>KaBa jecTe fja ce MOKpeTarbe OCTYIIKa HOpMaTiBHE KOHTpOJIe IIpU3Haje
Hap/IaMeHTapHOj MambJHY (alICTPaKTHA KOHTPOJIA) ¥ CYIOBMMa (MHIMIEHT-
Ha KoHTposa). [TokpeTame IIOCTYIIKa ex offo BeoMa peTKo Hamtasy Ha IIpu-
MeHY, 110 ITPaBIJTY, CAMO aKO je TO HEOIIXOJHO 32 pelllaBatbe IPejyANIIVIOHNX
nuTama. YcraB CpOuje je jemaH off peTKUX KOji MOKpeTame MOCTYIIKA ex
offo mo3Bo/baBa 63 MKAKBMX YC/IOBA 1 OTPaHMYemha. "

YcraBHu cyg je dominus litis, rocTIofap IOCTYIIKA, KOjI je HaueTHO YBeK
KOHIUITMPAaH Kao KoHTpaaukropaH. OnbanuBarme 3axTeBa d-limine Tpebano
6u ma pacreperu Cyp 1 cripeun Boberwe MOCTyNaKa Kojyi O4MITIEHO HEMajy
usrnena Ha ycrex. Kop Behune ycTaBHUX cyfioBa yCMeHa jaBHa pacIpasa je
y TIpakcu Tpe U3y3eTaK Hero MpaBUiIo, jep 3a BeHO ofpehuBame HauemHO
IIOCTOj M IIMPOK IIPOCTOP 32 CI0OOAHO IpolemuBame. CUTYPHO je TauHo,
fla CY[IOBY 4eCTO He KOPUCTe paclpaBy Aa Oy M3HALUIN IIPaBo, jep OHa 00-
VIYHO Ofjy3Me BMIIe BpeMeHa, Hero IITo jaje foburak. [Ipema regymry
Tajrepa,'® ,,Bu1ire 6 OArOBapaO CBOjCTBMMA YCTAaBHOCY/ICKOT IIpOIeca fia ce
yCMeHa pacIipaBa IoCMaTpa Kao CyBUIIHA . A/IY Ha4e/THa OTBOPEHOCT yC-
TaBHOCYZICKOT ITPOIIeCa, 3ajelHO Ca ,IIPaBIIOM " O OJTy4MBakby Ha OCHOBY
yCMeHe pacIipaBe, TOBOPM HajMame 0 HYXXHOCTI OPYDK/BUBOT OfMepaBamba
CBMX apryMeHara, IIpe Hero IITO ce IOHece OJIyKa O HeOfIp)KaBamby jaBHe
pactpaBe. 300r peTKOCTH YCMEHMX paclpasa, Xebeprie je TOBOPUO O , TEIIKO

14) [lo capa Ycrasuu cyn Cpouje Hitje ,0TKpyO® fia je HeKy MehyHaponHu yrosop
y Hecknapy ca YcrasoM. Vismel)y ocranor, ncnuryuBasa je ycraBHocT Criopasyma o cTabu-
NusaLVju ¥ IpUApyXuBamwy EBporckoj yuuju, Criopasyma ca Pyckom ®eneparijom y 06ma-
CTH racHe IpUBPefie, HEKOIMKO OMTaTepaTHIUX YTOBOPA O COLIMjaTHOM OCUTYPAEby 1 IPYTO.

15) YcraBHM cyf je ex offo olemuBao yCTaBHOCT 3aKOHA O M3MeHaMa 1 IOIyHaMa
3akoHa 0 YCTaBHOM cyfy. Y CBOjOj OIIYLy YTBPAYO je fa ofpen6a Koja YCTaBHOM CYAY
yckpahyje MoryhHOCT fa y HOCTYIIKY IO YCTaBHOj >Kanby IOHUIITY CYACKHU aKT HHje ¥
CK/Iafy ca YCTaBoM.

16) W. Geiger, Einige Besonderheiten im verfassungsrchtlichen Prozess, 1981, cTp. 8.
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HOJHOIIBMBOM JAe(PUIUTY OTBOPEHOCT!  YCTaBHOCYACKOT TocTynKa.”” C npy-
re CTpaHe, y IOjeIMHMM ITOCTYTIIVIMA KOjU Cy Of TIOCeOHOT 3Havaja 3a IIpaBHY
AP>KaBHOCT U OIIITY jJaBHOCT HEKM YCTaBHM CY/IOBU JO3BO/baBajy JMPEKTaH
TE/IeBU3UjCKI IIPEHOC IBIXOBUX pacrpasa. Behamwe cyamja u rmacame o ofi-
Tyuy, MehyTiM, yBeK cy 3aTBOpeHM 3a jaBHOCT. Huje uckbydeHo, mehytum,
fla ce y oIyl caomnmTasa BehuHa KojoM je moHeTa. VI3gBojeHa MUIITbemba
Koja ce y BeheM 6pojy ycTaBHUX CyfoBa JOCTa IPUMEY]y Takobhe mpobujajy
Ha4esI0 aHOHVMHOCTH OfI/Ty4MBatba.

JlejcTBO OfiIyKe YCTaBHMX Cy[0Ba MPUHLUIIM]ETHO 3aBUCY Off BPCTE
YCTaBHUX CIIOPOBA. Y HOPMATUBHOj KOHTPOJIN IIpaBa U OJIy4MBakby O yC-
TaBHIUM >Ka/16aMa OJTyKe YCTaBHMX Cy[j0Ba MIMajy KacaTOpHO jiejctBo. Kama
je ped 0 HOpMaTMBHOj KOHTPO/N in abstracto mpaBumsIO je fia of/IyKa aernyje
Ofi MOMeHTa 00jaB/bIBamba, Jakie, pro futura. AKo ce pagy 0 KOHKPETHO]
KOHTPOJIM, OfI/TyKa YCTaBHOT CyJa Y MHIMIEHTHOM CIy4ajy MOXKe UMaTu
PEeTPOaKTUBHO JiejcTBO. Kako Koj Kacalyje He JJo/asy 10 ay TOMaTCKOT VUIN
CYZICKOT ,,0KVB/baBarba" paHMjUX HOPMY, IIOjeIMHY YCTaBHM CyfI0BY, Mehy
myMa 1 YctaBHu cyp CpOuje, IpMMeyjy jOII jejlaH HaulH IIOTOflaH 32 13-
OeraBare IIPaBHVX [IPa3HIHA, OfjIarame 00jaB/byBamba OfIyKe, OHOCHO
ayCTPMjCKM MOJIEJI Ofi/Iaraba JIejCTBa OJIIyKe.

[Topep opymyka Kacauuja y Ipakcy IOjeJHIX YCTaBHUX CY/lOBa pas-
BIJIE CY Ce T3B. uHillepupeiniaiiueHe 0gyKe, KOjuMa YCTaBHU CYJL 3alIpa-
BO JleTyje Kao MO3UTUBHY 3aKOHOAaBall. 300T TPajHO YKOPEHeHOT CTpaxa
O]} HacCTajamba IPaBHIUX IIPA3HMHA JOHOIIEHEeM KaCaTOPHUX OJIYKa, anu
U TeXIbe J1a ce, KaJ rof; je To Moryhe, fienyje Ha Mame paJyKanaH HadyH,
Behn 6poj ycTaBHUX CyfOBa, IpUXBaTajyhy Mpakcy cTapyjux eBpONCKUX
yCTaBHUX CyfioBa, Hemauke u VTanuje, HapounTo, IOCTENEHO je II0Ye0 fa
JTOHOCYU MHTEPIPETATUBHE OJIYKe, KaJa ce Off BUILE MHTEPIPETALVIOHMX
MOTyhHOCTH IpuMembYyje BepbaTHa MHTepIIpeTanja, Koja 3aKoH JOBOJY ¥
CK/Iafi ca YCTaBOM. Y OBOM C/Iy4ajy y M3peLM ce Hajla3y KOHCTaTaluja /ia je
3aKOH CaIJlacaH ca YCTaBOM, ajIy IIOJ, YC/IOBOM Jla C€ MHTEPIPETHPA jefTHO
Ha HAa4MH KaKO je TO YCTaBHMU CYJ YTBPAMO Y 00pas3IoKemhy OTyKe.

JIHTepnpeTanIOHM CTUI YCTaBHYUX CYZOBa AYTO je obenexaBaa
CTPUKTHA MHTEPIIpeTalNja JOCTOBHOT TEKCTA YCTABHUX HOPMM, JIOTMY-
KO-CUCTEMATCKA MHTEPIIpeTallja ca MICTOPUjCKUM aKL[EHTOBAbEM, a/lu U
3aHeMapuBambeM TeJIeOIOIIKMX IpoMMII/baba. CMaTpa ce #a je oHa Ouma
Y CBOjeBPCHM M3pa3 CYACKOT CaMOOTpaHnuema, judicial self-restraint, mpe-
Ma 3aKOHOZaBLYy. HoBYM MHTEpIpeTan Moy CTU/I yCTaBHUX Cy[0Ba 3HAYM
OKpeTarbe Ka BpPEJHOCHO OPMjEeHTIICAHOM W/IM MaTEPUja/THOM TyMaderby
yCTaBa, KOju CBOj y30p Ha/lasy y aKTye/lHoj npakcu EBponckor cyna 3a
JbYJCKa IpaBa X HOBUjOj jyAMKaTypu HeMadkor CaBe3HOr yCTaBHOT Cypa.

17) P.Haberle, Verfassungsprozessrecht als konkretisiertes Verfassungsrecht, JZ 1976,
cTp. 384.
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MebyTum, y 0BOM €KCTEH3MBHOM CTVUIY TyMauemwa, Koje je YIaa/bUBo
YAa/bEeHO Off JOCTIOBHOT TeKCTa YCTaBHOT IpaBa, Epuect Bongraur beken-
deprie BUAM OIIACHOCT ,,IIpe/iacka off 3aKOHOZIaBHe IIpaBHe Ip>KaBe Ka yc-
TaBHOIIPABHOj jyPUCAMKIIV]CKO]j IP>KABN .

2.3. IlocebHe KomiieiieHylje

ITopen omuTe HOpMaTHBHE KOHTPOJIE IIPaBa, YCTaBHO IpaBocybe je of
II0YeTKa, y HeKVM Jjp>kKaBaMa TOKOM BpeMeHa, JOOWJIO 11 ipyre KOMIIeTeHIyje
Koje ce MOTy Takohe 03Ha4MTy Kao moceOHa 3amTnra ycrasa. [lojenune ox
IbYIX Cy KOMIUIEMEHTApHE HOPMATVBHO] KOHTPOJIN, HA IIPUMEP OJJTy4MBarbe
0 ycTaBHUM Xajnbama rpabana wm pemraBame degepanHux cnoposa. Hema
CyMibe 1a ¥ OBE HA/I/IEXKHOCTY YCTAaBHOTI CyJia IIPE/ICTaB/bajy CBOjEBPCHU
HOCTYIAK MCIUTMBaka HOpMI U yTBphUBama BUXOBOT 3HaUYewa. C pyre
CTpaHe, HeKe HaJI/IEXXHOCTH YCTaBHUX CY/I0Ba KOje Cy HeKaJja IIpumazase
IPYTVIM [Ip)KaBHUM OpPTaHMMa, peOBHUM CYIOBUMA, IIpe CBeTa, 300T BIXO0-
BOT 3Ha4aja 3a yCTaBHM >KMBOT IOjeVIHNX JIP>)KaBa IIPEHETE Cy y HAMITIEXHOCT
ycraBHOT cyfa. To je ciyyaj, Ha mpumep, ca pelraBambeM KOMIETEHIIMOHNX
CIIOpOBa UK CIIOPOBA y BE3U Ca Map/laMEHTaAPHUM U MPEICETHNYIKUM 13-
6opuma. Tpeha BpcTa moceOHMX HAINIEKHOCTY YCTaBHMUX CYA0Ba MOXe ce
O3HAYMTHU KaO HEIOCPEIHA 3aIUTUTA YCTABHOT ITIOPETKA, KaJja YCTaBHU CY/,
Jefyje Kao CIelMjaaiHy KpUBUYIHY CYAl. Y IIOjeIVIHUM JIp)KaBaMa yCTaBHU
CYZ MO>Ke JIa CYA BUCOKUM JAp>KaBHVM (YHKIMOHEPUMA, Ha IPUMeD, TIpef-
CeIHMKY penyOnuKe, IpeMyjepy Bajie, MUHICTPUMA, I1a ¥ CyAMjaMa, 360r
IOBPEfie yCTaBa I 3aKOHA. KapakTep crenyjagHOr KpUBUYHOT CYlOBamba
UMajy ¥ IIOCTYIAK OIy4MBamba O 3a0paHy IMOMUTUYKUX ITAPTHUja U YAPY-
ema rpabhaHa, Kao ¥ MHAMBHU/Ya/THA CYCIIeH3Mja YCTaBOM rapaHTOBAHUX
npasa 1 cobofa. 3ajeqHNYKO CBUM IOCEOHMM HaJIOKHOCTUMA jecTe Ja
ce OHE YBeK IT0Ka3yjy Kao HeIoCpegHa 3allTUTa M IIPYMeHa yCTaBa Koja ce
OCTBapyje IipeMa IpaBIIVIMa OArOBapajyher ycTaBHOCYICKOT ITOCTYIIKA.

Y nmpakcu eBpOINCKMX yCTaBHMX CY[0Ba IIOjeIHE Off OBMUX HaJIEXK-
HOCTM IOHeKaJ n3bmjajy y IpBU IJIaH, HOTUCKYjyhy peoBHO HenoBame
yctaBHOT npaBocyba. Ha nmpumep, ognyunBame 0 3a6paHy HOMUTUIKIX
naptuja (Typcka), orjeHa ycraBHOCTH cTaTyTa ayToHoMuje (Illmanmja), us-
6opHu 3akoH (Mabapcka), 3akoHUTOCT pefcenHNYKNX n3bopa (byrapcka),
YCTaBHOCT pedepeHayMa 3a O1o3uB Ipepcenunka (Pymynnja) n gpyru.

3. IlepcnexTnBa ycTaBHOT paBocyha

Kputnuke npumenbe ydecHuKa IOMMTUYKOT IIPOIIeca Ha padyH ycTa-
BHOT CYZICTBA YMHY Ce Jla CY y 3Ha4ajHOj Mepyu ocnabue. OHe cy noce6HO
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Oute n3pakeHe y OHMM II€pUOAMMA JieIOBalba YCTABHOT Cy/ja Kaja je oBa
VIHCTUTYLYjA TeK TPaXXIIa CBOje MECTO U ONTYMA/IHV Ha4MH JIe/IOBambha y
yCTaBHOM crcTeMy. TaMo rfie je ycTaBHU CyJl yCIIeo [ia M3Tpajiu CBOj ay TOPU-
TeT Ba/baHVM OJTyKaMa, IIPeCTaJIo Ce Ca OTBOPEHM OCIIOPaBabeM JCIIPAB-
HOCTH HETOBOT JIe/I0OBaba, CTATHUM TPaKEHheM Y lerOBOM IIOCTYIAbY JI0-
Kasa MOIMTIYKe IIPUCTPACHOCTH, TBPAIbaMa JIa je YCTaBHU CYJL Y CITy KoM
OI03MIIMje, OFHOCHO Ja je y cay»6m Baactu u 1. To He 3Ha4M, MehyTum,
fla Cy TIpecTasy CBY IPUTOBOPY YCTABHOM CY[Y HUTH Ce TO pa3yMHO MOXKe
odekuBaTy. OyHKIMOHNUCAIbE CBAKe YCTaBHE MHCTUTYIIMjE TOAIOKHO je
KPUTHLM, ITOCEOHO aKO OHa J0/1a3y of 00jeKTUBHe U HeyTpaTHe MICIIN,
a/my je GMTHO Jja OBa KPUTVKA HUje BUIIE yCMepeHa Ha CaMy MHCTUTYLIU)Y
VIV Ha FbeHY HaBOJIHY IIOJINTM30BAHOCT, HETO Ce OfHOCH jelVHO Ha IIPAaBHU
KBa/JIMTeT MHTEPIIpeTallMje yCTaBa Cafip>KaH y OffyKaMa yCTaBHOT cypa. To
3HaYM JIa je YCTaBHO CYACTBO CTAOM/IHA MHCTUTYLIMja TeMOKpPATCKe IIpaBHe
npxase. IbeHa ersucTeniyja ce He ;oBoAM y mnTame. HarrpoTus, ocHOBaHO
ce MO>Ke OUeKVBATH HbEHO Jla/be MIMperhe, KaKO TePUTOPUjalTHO, TAKO U Y
norneny ¢yHkimonanuux opnamhema. Hajkpahe, mosnnuja ycraBanx cy-
JIOBa je HeIIPEeKU/IHO Y y3/Ia3HOj myTamu.'® ,,CTapuju” ycraBHU CyIOBU KOjI
CY OJaBHO MOTBPAWIN U YYBPCTU/IN CBOjy He3aBYUCHY NO3ULM)y Texxnhe
CBaKaKO IeHOM Offp)KaBamy, 10K he Mame yTHI[ajH! YCTaBHU CYIOBH, IIpe
CBera OHU YCIIOCTAaB/bEHN Y ,,HOBVM " IeMOKpPATHjaMa, IIOKYIIaBaTy a oja-
4ajy cBOjy QYHKIIMjy HEIPUCTPACHOT YyBapa yCTaBa, dnje ce OiTyKe YBeK
IOIITYjy U CTPUKTHO U3BPILIABajy.

HeussecHo je, mehytum, na mu he yctaBHO CyacTBO 3aip>KaTi CBO-
je MecTo ,,Ha IpeceKy IpaBa ¥ MOMUTHKe , Aa /i he momnTuka ca 3e6mom
OYeKVBATHU HeroBe ofIyke i he TeXMIITe BeroBUX akKTMBHOCTU OUTH
IIOMEpPEHO Y IpyroM IpaBiy. Temko je mporHosupaTy Kako he ce ycTaBHO
CYACTBO y 6mkoj 6ynyhHOCTM pa3BujaTy, TUM IIpe LITO MOpef 3ajefHIY-
KUX 06e/exja U CIMYHMX ITpo0IeMa, HallMOHATHY YCTaBHY CYOBY UMajy Y
CBOjMM aKTMBHOCT)MA B/IacTUTe npuopurere. Ilopexn Tora, ox camux mpo-
IIeCHNUX Y4eCHMKa y o6poj Mepu 3aBucu ia i he ycTaBHO cypcTBO oTuhnm
Y CMepy KOju je Marbe IOKe/baH 3a IIPABHY AP>KaBHOCT. YKOINKO je YCTaBHU
CYZ IIpeOKyIUpaH Marbe BaXHNUM YCTaBHUM CIIOPOBMMA, TeLIKO he ycrern
fa vicmyHu cBojy mucujy. C ipyre cTpaHe, BpJIo je BepoBaTHO jia he 3a Behn-
HY eBPOIICKVX YCTaBHUX CY[OBa I HaJja/be, IOpeN CBarfia HaIleTVX OHOCA
Ca HAI[MOHAJIHVM 3aKOHOJABHUM, VI3BPLIHUM U CY[CKMM BJIaCTVIMA, OUTH
aKTye/IaH U OJHOC IIpeMa EBporickoM cyy 3a /byjcka Ipasa, aim i OfHOC
npema pakcu EBporickor cyza mpaspe Kojy MMa IpYMarT Y XapMOHMU3aINjI
HAI[VIOHA/IHUX IIPAaBHMX CUCTEMaA Ca IPYMApPHUM U CEKYH/JapHMM IIPaBOM
EBporcke yHuje. To Baxky 11 3a ycTaBHe CyfoBe Ap>KaBa Koje HUCY WIAHNI[E

18) HeraTuBHU M3y3eTax je, YUMHM Ce, IIOZIOKaj YcTaBHOT cyna Mabapcke, dnja je
HaJJIKHOCT HAKOH YCTaBHMX IIpOMeHa usBpiieHux 2013. sHavajHO pelyKoBaHa.
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YHnje. 3a ycTaBHe Cy[0Be THX JIp)KaBa capajiiba ca yCTaBHUM Cy[JOBMMa Jp-
»aBa wianuna EBporicke yHuje 6uhe He camo moXKe/bHa, HETO U HEOIIXOJIHA.

360r TOTa Ce MOYKEMO CTIOKUTH ca KoHcTaranyjoM b. bupnaju na he
»Pa3MeHa JICKYCTaBa, MUIIUbeba 1 Ujieja Kao 1 capaiba n3Meby mojemynay-
HMX YCTaBHVIX Cy/IOBa jOII ByIIe 0o0MjaTy Ha 3HA4ajy ", TOCeOHO aKo ce 3aa-
TaK YCTaBHMX CY[0Ba BU/VI IIPBEHCTBEHO Y ,,XapMOHU3ALMjJ HAL[VIOHATHOT
YCTaBHOT IIPaBa, C jefiHe, M KOHCTUTYLMOHA/IM3allije eBPOIICKOT IIpaBa, C
npyre crpane."” Hema pasjiora 3a cKeICy fja 0Baj IpoLieC capajiibe Ha peru-
OHATHOM IUTaHY VJie Y CMepY CBe pa3BUjeHMjer HallpeTKa, ITI0oceOHO Ha IIpo-
CTOPY HeKaJalllibe JyrociaBlje, He3aBUCHO Off TOTa IITO CY, O Cafia, CaMo
ZiBe OVBIIIe jyTOC/IOBEHCKe pemy0/Ke IocTae YwiaHnie EBporicke yHnje.

Kapa je YcraBuu cyn Cpb6uje y nuramy, MoXe ce odeKuBaTy jja he u
HaJla/be BerOBY IPUOPUTETY OUTH OLleHA YCTaBHOCTY 3aKOHA, a/Ii CBE BUIIIE
Y UCIIUTUBAbe HbIX0Be KOHGOPMHOCTI ca Mel)yHapOoHUM YyrOBOpKUMA, Y
poriecy xapMoHu3anuje gfomaher mmpasa ca npasoM EY, kao u HemocpeaHo
OfyTy4NBarbe O OBV OCHOBHIX IIpaBa YoBeka. [TaBHM 3ajjaTak, MehyTum,
6uhe perraBarme npo6ema xumepuHQIanyje ycTaBHIX >KaIoy Koja IIpeTu fja
Y HOTIYHOCTY ypyL GYHKIMOHATTHY CIIOCOOHOCT YCTABHOT Cy/ia U IIOTITYHO
napasuie mweros paj. [Iponenypansna pedopma nsspirena 2012. 3HadajHO
je mo6ospinaa eprKacHOCT YCTaBHOT CY/a, U Ce, UIIAK, He MOYKe CMaTpaTy
JIOBOJBHOM, HUTM VIMa U3IJIefia Ia ce 6e3 Ta/bux Kopaka y JOIJIEHO BpeMe
0Baj ,ropyhn” mpobnem edukacuo peum. 36or rora he Yerasum cyg Cpbuje
OuTy npuMopaH fia, capabyjyhu ca gpyrum yctaBHUM CyZoBMMA KOjii CY OBaj
po6sieM, aKo He y IIOTIYHOCTY PeIlI, OHfia 6ap y IOJHOLUBYBOj MepU
yOMa>xuIy, IpUXBATY BHIXOBA UCKYCTBA, Jeje Vi Pelllerha, CBAKAKO Ha HAUVH
KOju CymITHHCKM Hehe 06e3BpeuTy TeTOTBOPHOCT HALMOHA/IHE YCTaBHO-
CYJICKe TIPOLIefiype 3alITHTe /bY/ICKUX IIpaBa U clo6opa.

19) B. Bierlein, . g., cTp. 1.
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IIpod. ap Péter Paczolay
[Tpencennnk YcraBHOr cyna Mabapcke
IToyacHu npencenHnk BeHenyjancke komucuje

HOBU ITPABIIY Y ®YHKIIVIOHVICABY
YCTABHMX CYTIOBA EBPOIIE - Y/IOTA ITPABHE
TPAJVIIVIJE 1 KOHTMHYUTETA Y TYMAYEHY

YCTABHOCTHU

YcTaBHU CY[IOBM CY Y IIOYETKY >KMBEIN CBOj XUBOT pokycupajyhn ce
TOTOBO MCK/bY4YMBO Ha IIPABHM NOPENAK Y HALMOHATHUM OKBMpuMa. Kac-
HIje J0/Ia3y [0 capafiibe CY[j0Ba, KaKo 611 ce yrmopeua MCKYCTBa Y CMUCTY
IBJIXOBOT CacTaBa, CTPYKTYpe, IOCTYIaKa I HajyieXXHOCTI. VI3HeHaDhyjyhe,
YCTaHOB/bEHO je MHOTO CIMYHOCTY, 112 je capajiba JoOuIa CBOj 3BaHNYHY
06K 1 nHCTUTYHVje. CXOIHO TOMe, ofp)kaBame KoHdepeHIuje eBpor-
CKMX CYJIOBa, KOjy je 3a11049€0 YCTaBHM CyJl HEeKaJalllbe JyrociaBuje, janyapa
1972. ropguHe, 6una je fobpa nuuiyjatusa. OBa KoHpepeHIja pa3BuIa
ce y BakaH GopyM, o BUTATHOT 3Ha4aja 3a Buiie o 40 eBpOICKMX CYAO0-
Ba. TokoM mpepcenaBama Mabapcke, 1996. ronnHe, 3amoyeTa je 3BaHNYHA
capajama ca Benenujanckom komucujoMm, koja je Kondepennuju nonena
3HaYajHY JIOTMCTUYKY J HAyYHY IOAPIIKY. TeMaTcKy OMITEHM, Y KOjuMa Cy
06jaB/BVBaHM 3aK/bYYIIN JIO KOjUX Ce Ha KOH(epeHIjaMa JO/Ia3nIo BeoMa
Cy Ba)XXKHH, Te je BeHermjaHCcKa KOMMCHja IPOMOBICaIa capajmby OpOjHIX
pernoHaaTHuX OpTaHM3alNja, LITO je Pe3yATupano ocHubameM CBeTcKe
KOH(epeHIMje YCTaBHOT CYACTBA, Koja je CBOj IIpBY KOHTpec ofpykaa 2009.
TOJVIHE, a JaHAC OKYIba 79 WiIaHuIa.

ITo MoM cxBaTamy, y CPESUIITY NaHAIIbEr YCTABHOT CYACTBA jecTe
ypaBo MehyHaponHu ¢akTop. Y pany eBpOICKMX YCTaBHUX CY[OBa JaHAC
ce Mory yountnu opipehenn TpenoBu:

- ro6anu3sanyja npasa 1 13a30Ba, IePCIeKTNUBA IIPABHe Capajibe;

— MHTEPHAIIMOHA/IM3al/ja YCTaBHOT NIPaBa;

- uHTepaknyja Mehynapopuux cygosa (ECJbII, ECII) u HanyoHan-

HIX YCTaBHMX CY/JJ0Ba;
— ITOBe3aHOCT Mel)yHapoHUX cTaHAap/a ¥ HALMOHAIHOT YCTaBHOT
VIEHTUTETA;
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- y MeTOfy paja, pactyhn sHayaj ynorpe6e KoMIapaTMBHUX METO-
fla ¥ TO3MBamba Ha C/Iy4yajeBe 13 CTpaHe Ipakce.! Y TOM HOITIeny,
mopam uctahn pa je CODICES, 6asa nogaraka Benenujancke ko-
MIUCHje, KOPUCTaH U3BOp MHbOpMalija Kajja je y MUTamby CyAcKa
IIpaKca YCTaBHUX CyJOBa.

Kaga roBopum 0 OBMM Ba)XKHUM TPEHJOBMIMA, Y OBOM M3J/Iaramy, Xe-

MM Jla YKa)K€M Ha MOTLIEHhEeHM acleKT TyMadermha YCTaBHOCTHY, Ha y/IOTy
IIpaBHE TpauLMje M KOHTMHYUTETA.

JpymBa ce, Tparajyhu 3a nepcriekTuBoM, 3acTpalieHa HeM3BeCHOM
o6ynyhnouhy, yecto okpehy Tpaguiuju u npouIocT pagy Hamaxema
YBPCTOT yIOpKIITa. YaxK je M peBONTyIMOHAPHO 3aKOHOJABCTBO AYOOKO
YKOPEEHO y IPOLINM UCKYCTBJMA.

Tymaueme mpaBa je MocTyImak y KoMe Cy Be3a ca IIpouyIomhy 1 ctaB
IIpeMa 0] Off IPECYIHOT 3Ha4aja, YTO/IMKO IITO MICTOPMjCKO TyMaderbe Hije
caMO KaHOH TyMadema, Beh cy TymMadema Cyfi0Ba, YOIIITe, CTPOrO Be3aHa
IpPeTXOJHMUM TyMauemweM U npenegeHTuMa. O1eHa YCTaBHOCTH Jaje Cy-
AMjaMa BelMMKy Moh Ia ofiTyde O CaIJlacHOCTH ofpefiaba 3aKOHa Y APYTUX
IIPaBHUX CPEfICTaBa Ca OHMMA y OCHOBHOM 3aKOHY 3eMJbe, Y ycTaBy. OnjeHa
YCTaBHOCTH je, Kao LITO je T03HATO, TpoTuBBehmHcKa nHCcTUTYnMja. Olje-
Ha YCTaBHOCTM U CY[JOBU He O Tpebasio Ja 3aBUce Off BO/be IEMOKPATCKe
BehmHe, 1 HajjaM ce fa He 3aBuce. [locemoBame Tonnke Mohu obasesyje
yCTaBHE CyJOBe Ja IIaBHYU QaKTOPM IETUTUMNTETa OYIy KOXepPEeHTHOCT U
OpeIBUAMBOCT OJTyKa. TaKo 1132308 JJOHOIIEHA OJJIyKa Y pelaTUBHO KO-
XepeHTHOM CHCTeMY TocTojehe cyacke mpakce mocTaje GpakTop Koju TUM
CY[ACKNM OfjjTyKaMa fjaje IeruTuMuteT. MehyTum, Ta cHa>kKHa IIOBE3aHOCT
ca rpouwronthy (ca mpouuMM OfTyKaMa) Hifje jefHaKa IPaBHO]j TPafVILVjuL.

IIpaBHa TpaguIMja je HECYMIBMBO IIVIPY M OTICEXKHMjU KOHLENT Off Be-
3aHOCTM 3a NPETXOAHe OfIyKe cyna. [IpaBHa Tpagumja npesasuniasu rpa-
HMIIe JaTor (HAL[VIOHATHOT) CMCTeMa, OHa 00yXBaTa IOPOAMILLY IIpaBa I Ipa-
BHY KynTypy. Tpagunmjy mpasa, Kao GpOpMaTUBHY CHAry IPaBHOT CUCTEMA,
MehyHapozHY TpaBHY je3UK yBeoO je, cafa mpeMuHy, mpodecop Xapong I1.
bepman (Harold J. Berman), cBojum pagom [1Ipaso u pesonyyuja: Hacitiajarve
upasne mpaguyuje 3aiiaga,” o6jaBbernM 1983. ropuHe. OBO 1o off U3y3eT-
HOT 3Ha4aja yKasyje Ha TO Jla Ce KOpEHM CaBpPEMEHVX IIPaBHUX MHCTUTYLINja
Ha 3ama/ly MOTy IPAaTUTH YHa3a/Jj CBE JI0 CPEIIbOBEKOBHE 3aajjHe IpKBe. Ha-
CTaBaK Te Kmure, o6jasbeH 2006. rofyHe, OINCAO je YTULAj IPOTECTAHTCKe
pedopmaryje Ha 3anaHy IpaBHY Tpaguuyjy. Y MehyBpemeny je Bemku 6poj
crypvja 6mo noceheH muTamwy NpaBHe TPayLyje YOIIIITe, Kao Y CaMe IIpaBHe

1) Bupertn, pagy CIMYHOT IPUCTYIIA, MICMO JOOPOROLUINILE IIpefceRHIKa X0
LMHTepa, TOBOAOM IpefcenaBatma Ayctpuje KoHdepeHIjoM eBpOIICKIX YCTaBHUX CYOBa.

2) J. Berman Law and Revolution: The Formation of the Western Legal Tradition,
Harvard University Press, 1983.
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tpaguuyje 3anaga. [Ipodecop Iarpuk Ien (Patrick Glenn) o6jasno je 2004.
rofyiHe MoHorpadujy nox HacimoBoM IIpasHe wpaguyuje ceeitia. Ogpicuse
pasnuuuitiocitiu ipasa®, TeH je cakeo HajBaXXHM)jU 3aK/by4aK OBOT pajia y
TIOI7IaB/by OKC(OPICKOT IIPUPYYHMKA 32 YIIOPERHO TpaBo: ,,[lopopuie mpa-
Ba 1 Tpaguiuje npasa“. VI bepman u Ilien cy ncrakm melyco6Ho nosesan
KapakTep NpoLUIOCTU 1 6yRyhHOCTN 1 BUXOBY AMHAMMUKY. »,Mo>keMo mm y
KOJIEKTVBHOM ceharby Halller MICKycTBa IpoHahu cpeficTBa Koja HaM MOTY I10-
Mmohu fa mpeBasub)eMo Ipenpeke Koje Ham 6710KMpajy myT y 6yayhHocT ~ mTa
BepMaH y mpu/Im4HO 04ajHIYKOM IPEAroBOpY CBoje Kbure (cTp. vi). ,,[ako
TpajuLMja Hy/i OIpaB/iabe 3a IPOMEHY U CPECTBA KOjuMa Ce Ta IPOMEHA
MepH, jep 3aIpaBo, CaBPeMEHO IIOHAIIabe MOJKe OMTU BPEeHOBAHO IIpeMa
IPETXOTHOM y4emy  — 3amaxka [en.*

[IpaBHOj TpaguLMjJ je CBOjCTBEH MPOOIEM KOHTMHYMUTETA U JUCKOH-
TUHYUTETA IIPABHOT cucTeMa. AKO y3MeMO 3a IIpMMep MOCTPEBOMYIIMIOHAP-
HO aMepUIKO ITPaBO, MOPAMO ITPUMETUTH KOIMKO je yOOKO OHO yKOpembe-
HO y eHIJIECKOM IIpaBy ¥ mpakcu. Y EBpomnn je BehmHa mpaBHUX crcTeMa
MOpaJIa fia ce Cyo4M ca Mpo6b1eMoM KOHTMHYNTETa — TMCKOHTUHYNUTETa
360T ayTOPUTAPHNX IIEPUOJIA Y BUXOBOj CKOPUjOj MICTOPUjI, TO BaXKN 1 32
CB€ OHE 3allajiHe 3eMJ/be Y KOjuMa JIe/lyjy Hajy TULajHIj/ M Haj3HAYajHUjU
ycTaBHM Cyf0BM nonyT Aycrpuje, Hemauxke, VMtanuje, lllnanuje wmm Ilop-
Tyranuje. Y cIy4ajy T3B. HOBUX JEMOKpaTHja OBO 3allaXkalbe je, Ha CIMYaH
HaulH, eBusieHTHO. CyloBMU Cy MOpam fa 06pasioyke HIUX0B IPUCTYII M-
Tarby KOHTHHYHUTeTa: Kako ce cyouaBajy ca 3aKOHOJAaBCTBOM U3 IIEPUOJA
IIpe yCBajara HOBOT yCTaBa?

Y Vranuju, Ha npumep, YCTaBHU CyJ, je Y CBOjOj IPBOj IIPECYIY jaCHO
13pa3No CBOj OFHOC ITpeMa 3aKOHMMa KOju Cy OIn Ha CHa3M Ipe JOHOIle-
1a ycTaBa (IIpecysa off 5. jyHa 1956. roguse).

Y Mabapckoj, YctaBHU cy7 je, Y CBOjOj, Y€CTO IIUTUPAHOj OTYII O
PeTpOaKTUBHOM 3aKOHOJIABCTBY", n3pekao crnenehe.

Crynarme Ha CHary yCcTaBHOT aMaH/iMaHa 13 1989, mopcraxsio je JoHo-
IIerbe HOBOT YCTaBa, Y KOMe je JeK/IapycaHo ja je ,Mabapcka Peny6rmixka He-
3aBJICHA 11 IeMOKpATCKa Jip>KaBa ca B/IaflABMHOM IIpaBa‘, IpeHesa Ha ApKaBy,
IhEH 3aKOH Y IIOJIMTUYKY CUCTEM, HOBY KBaJ/IUTET, KOj! C€ TEME/bHO Pa3/MKyje
Of, OHOT KOjJ je 6110 CBOjCTBEH IIPETXOTHOM PEXIMY. Y KOHTEKCTY YCTaBHOT
IIpaBa, OBO je CYIITVHA IIO/INTUYKE KaTeropuje IpoMeHe CICTeMA.

[TonuTrykm peBoTyLMOHApHE IPOMEHE, KOje Cy YCBOjeHe YCTaBOM U
OCHOBHMM 3aKOHUMa, CTYIIIJIE Cy Ha CHAary Ha IPOLeyPalTHO OeclpeKopaH

3) P. Glen Legal Traditions of the World. Sustainable Diversity in Law, Oxford
University Press, 2010. (¢eTBpTO M37a1H€)

4) M. Reimann, R. Zimmermann (eds), The Oxford Handbook of Comparative Law,
Oxford University Press, 2006, ctp. 428.

5) Opmnyka 6p. 11/1992. (5. mapr), AB.
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HA4lMH, Y IIOTIIYHOM CKJIaJly Ca 3aKOHCKUM peTy/laTBaMa CTapor cucreMa
0 3aKOHOJIAaBHOj HA/ITIOKHOCTH, YMMe Cy Jobuse cBojy ob6asesyjyhy cHary.
Crapo npaBo je 3aip>Kajio CBOjy BaIMIHOCT. Y TIOITIE[lY BaIUJHOCTH, HEMa
pasnuke usMeby ,,IpeycTaBHOr 1 ,,IOCTYCTaBHOT mpaBa. JlerutuMureT
pasnMuINTNX (IMOMUTUYKNX) CUCTEMa, TOKOM IOCTeNbIX TI0/1a BeKa, He-
Ba)KaH je U3 OB€ MEePCIEKTUBE, OJHOCHO U3 yIJIa YCTaBHOCTU 3aKOHA He
4MHY CMICAOHY KaTeropujy. bes 063mpa Ha jaTyM cTynama Ha CHary, cBa-
K1 Bakehy 3akOH Mopa ce yCKTafuTH ca HOBYM yYCTaBOM — IIOABYKAO je
YcraBHu cyp,.

YcraBHM cyp je Harnmacuo fa He MOXKe 3aHEMapUTHU UCTOPUjY, jep U
cam CyJ MMa MCTOPMjCKM MaHJAT. YCTaBHU CY/[ je HOCUIAL] ITapajoKca
»PEBOJTYIIVje BIaflaByHe IIPaBa‘“: y IIpoLieCcy OCT3amba BlIajlaByHe [IPaBa,
IIOYeBIN ca YCTaBOM M MCIIO/baBajyhn ce Kpo3 MUpHe ITPOMeHe CUCTEMA,
YcraBHM CyfI, y TpaHMI[aMa CBOjUX OB/Ialhema, Mopa 6e3yC/IOBHO rapaH-
TOBAaT! YCK/IaheHOCT 3aKOHOZIaBHE B/IACTY Ca YCTaBOM.

Hosu yctaB Mabapcke, HazBaH OCHOBHMM 3aKOHOM, YCBOjeH je 2011,
a Ha cHary je ctymuo janyapa 2012. roguse. OH npensuba NpuIN4HO C10-
YKEeHO Bubeme KOHTMHYNTETA ca JOCTUIHYh1IMa MICTOPUjCKOT yCTaBa 3eM/be
(Mabapcka o 1949. ropyHe Hije MMasIa MICAHY YCTaB), KAO ¥ AVICKOHTUHY-
uTeTa ca ToTanuTapHuM pexxummma XX Beka. KonnenT ucropujckor ycrasa
noMeHYT je y [IpeamOynu 1 y cTaBy 0 CpeicTBMMA 3a TyMadueme yCTaBa.
[Tpema mumbery BeHennjancke koMmucuje o HoBoM Mahapckom ycrasy,
»1103VIBalbe Ha VICTOPUJCKM YCTaB je MPWINYHO HEjacHO, jep Cy II0CTojajie
pasnmuuuTe ase y pasBojy pasnmuuTUX UCTOPUjCKUX cuTyanuja y Mabap-
CKOj, T€ CTOra He IIOCTOjU jaCHa, HUTY KOHCEH3yCOM YCBOj€Ha CarlaCHOCT O
u3pasy MCTOpujcKku ycTap . [TosuBarbe Ha ICTOPUjCKY YCTaB je HeOOMIHO,
anmy pasymsprBo. Heo614HO je cTora mro cy y mociefma iBa BeKa, TOTOBO
CBe eBPOIICKe IpXKaBe foHene nmcane ycrase. [lopen Enrmecke, camo je jom
Mabapcka, no 1949. roguHe, nmana Henyucany ycras. Tymauehn HesaBu-
CHOCT cypcTBa, Mabapcku Cyzi ce MOTao CeTUTH NPEKPETHUIIA Y IPABHO]
ucropuju Mabapcke, oyt AkTa o cyAcTBY off 1869. ronuHe, Koju je ca
BEIMKOM TIpeny3HouIhy 6paHno rapaHnmje cyjcke HesaBucHocT. Ocmo-
peHa ofipen6a HOBOT ycTaBa (wiaH R) mozsmaun BaykHOCT focTurayha, a He
VICTOPMjCKOT YCTaBa Kao TaKBOTL. Y CBOjOj O[UIyLIM, YCTaBHM CY/ j€ TIOfIBYKao:
OCHOBHU 3aKOH ,,0TBapa Bpara“ peMa UCTOPUjCKMM AUMeH3UjaMa Halller
jaBHOT MpaBa, HaBoflehy Hac fa ce ycpeficpeiuMo Ha IpecefaHe MHCTH-
TYL[MOHA/THe IPOIIOCTH, 6e3 Koje 61 Hallla caBpeMeHa IIpaBHa Ky/ITypa,
6ma 6e3 kopeHa.’

[InTame KOHTMHYNUTETA U AUCKOHTUHYUTETA HETABHO j€ IIOKPEHYTO U
y ipyrom cmuciy. Kaza je ycBojeH HOBM YCTaB, pacIipaB/bajio ce O TOMe fia

6) Opinion on the New Constitution of Hungary - 621/2011, cras 34.
7) Ogpnyka 6p. 33/2012. (17. jynu) AB, craB 74.
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nu he cypcka mpakca, HacTasa IOf CTApYM YCTaBOM, OCTATV Ha CHa3MU VN
nocTaty 3actapena. [TpefmoxeHo je fa yctas Tpeba fa mporiacy fia Cy cBe
IIPeTXOfIHe OfTyKe YCTaBHOT Cyfia U3ryomie mpaBHy cHary. Ha cpehy u ¢
IIpaBOM, Ta MJieja je ofbadeHa, jep je YcTaBHM CYJ M3peKao Ja, Kajla Cy TEeKCT
Y TyMadermbe KOHTEKCTa CTapOT ¥ HOBOT yCTaBa MCTOBETHU, IPETXOHE Off -
nyke (npenenenty) Cyza 0CTajy Ha CHasy, a ja CBAKO HBIXOBO Of0aLBabe
Mopa IIPeTXOHO OUTH y HOTIYHOCTY OIpaBRaHo. YeTBPTY aMaHJMAaH Ha
OCHOBHI 3aKOH je TIOTOM OII03Ba0 PaHMjy CYACKY IIpaKCcy YCTaBHOT Cyza,
a/lM HUje IOBEO Y CYMIbY IeHO IIpaBHO JiejcTBO. OBO je joll YyAHMje Kaja
ce y 003up y3My OpojHa o3uBamwa Ha UCTOPUjCKY ycTaB. BeHenyjancka
KOMICHja je ca IpaBOM HaIJIaCKJIa fla Ce TelIKO MoXke mopehm ma cy mpe-
TXO[IHM JEMOKPATCKM YcTaB of, 1989. romnHe, Kao 1 1EroBO TyMademe off
CTpaHe YCTaBHOT CY/ia, 1e0 KOHIIeNTa NCTOPMjCKOT ycTaBa.®

Ila pesymupaM: IpaBHA TpafulMja HUje HY PAaBHOTEXA, HUTY CEHKa
npounocty. Hanmporus, Tpagumyja MoxXe IMOCTY>XKIUTU KaO U3BOP CaMOII0-
y3[ama, CaMOCBeCTH, CaMopasyMeBama I HalaxHyha. OBe TeKOBUHe, OBe
3ajeHIYKe KOpeHe Tpeba NCTPaXMBATH KaKo Ha eBPOIICKOM, TaKO U Ha
HalLlMIOHA/IHOM HUBOY, Jla 6ICMO ce CYOuNM/Iu ca 13a30BUMa JaHALIBUIIE U
U3IpafilIM NepCIeKTUBY 3a 6yayhHOCT.

8) Opinion on the Fourth Amendment to the Fundamental Law of Hungary -
720/2013, cTaB 99.

87






Banepwuja lamuh
IIpencemnuna YcrasHor cyma bocue n Xeprerosnune

ITOTOKAJ U IIEPCIIEKTVIBE YCTABHOT
CYICTBA

YcTaBHU CYIOBMU CY jefjlaH Off HajBaKHMjMX CTYIOBA IIpaBa I, onhe-
HITO, yCTaBa CBaKe Ap>kaBe. Ibuxosa je ynora pasnuunra y nmojeinHum ip-
JKaBaMa, Y OBMCHOCTH O IIOBMjECHUM U IIOIUTUYKUM IIPUIMKAMA Y KOjUMa
Cy HacTamm. PasBoj eMOKpaTCKOr IpyLITBA 3aXTHjeBa, OCUM yCTpOja perie-
BaHTHUX MHCTUTYLMja U IIPOLIEfypPa, ¥ 3HA4ajHO pa3BUjeHY BEMOKPATCKY
CBUjeCT, IPaBHY KY/ITYpy 1 fiepUHUpPaHe MeXaHU3Me KojuMa ce ypehyjy
Mehyco6HY OTHOCK YCTaBHUX CYZOBa U APYTUX TPaHa BIACTI, KaO U OfHOCK
C PeIOBUTUM CYIOBMMA.

VMuxopnopanuja ycTaBHUX Cy[i0Ba Y K/IACUYHY MOJIE/I TIOfije/ie BIaCTU
IPOY3pOKYyje CKpMBEHM, a IIOHEKaJ] I OTBOPEHM CYKOO 1 ca 3aKOHOJJTaBHOM
U Ca U3BPUIHOM BJIACTH, IPOY3POYEH Ha/JIEXKHOCTUMA IIOBjEPEHUM YCTaB-
HOM CYJY, 2 KOje ce OfHOCe Ha MOTyNHOCT cTaB/barba IIpaBHMX aKaTa M3-
BaH CHare.

I pyru npo6meM je y MHTepaKIMju 1 KOOPAVHALVY pajia yCTaBHUX
CyHoBa U APYTUX PEfOBUTUX CYHOBA, jep OU OHU y UieaNHOj CUTyalju
Tpebanm 3ajefHNYKM VICITYHhaBaTy GYHKIM]Y 3alITUTE /bYACKMX IIpaBa.

OpHoc cyfa 1 3aKOHOZIABIIa je, 6e3 CyMbe, Off KPYIMjaTHOT 3Hadaja
3a 0Baj KOMIUIEKC Ipobema. Y BelnKoM Opojy 3eMasba IIOCTOjU YUTAB
HI3 IIMTarba Koja ce Be3yjy 3a Y/IOry CYAICTBA Y IIpoLeCy IpUMjeHe IpaBa.
IIpucyTHe cy guneme o ToMe 1o Koje Mjepe cyheme o6yxsaha 1 monmmTuky,
OJHOCHO JVICKPeLMjY; IO KOje Mjepe CyIju MOpajy IPOMOBMPATH U3Bj€CHOCT
3aKOHA, OJJHOCHO LIM/bEBE IIPaBJE, U KOje CY TO NOIYLITEHE TEXHUKE Y UH-
TepIpeTanujy 3akona. OAroBopy HUT/je HIUCY MIAEHTUYHY jep OHU pedriek-
THUpajy pasauynTe yCTaBHE CUTYallje, a IIpUje CBera yCTaBHe CTPYKTYPE,
T€ PasUYNTE OJHOCE He3MHUX eleMeHaTa.

YTBphuBame HeCYITTACHOCTH YCTaBa C jefiHe CTPaHe, M OINMX ITpaB-
HIX aKaTa C [pyre CTpaHe, jeCTe OCHOBHA (YHKIIMja yCTaBHOTA CYACTBA.
OBoO oTK/Iamame HeCYITTACHOCTI HUje caMo cebu cBpxa, Beh cimyxn yu-
BpuIhMBaIy 1 fla/beM pasBUTKY eMOKPATCKMX Havernla, Ipyje cBera Bia-
JaBUHE IIpaBa. YCTaBHU CyJ IPEJCTaB/ba OPTaH KOjii OCUTypaBa KpeTame y
rpaHMIIAMa YCTaBHMX OBJIACTY IIPUIMKOM ypeh1Bama ApyIITBeHNX OIHOCA,
OJIHOCHO JIOIIPMHOCHK OCTBapyBamy 1 yHanpehemy HaBefleHNX yCTaBHMX

89



Hayesa. OBe OB/IACTH JIETUTUMUPAjY Paj] ¥ OJJIyKe YCTaBHOT CY/a, a/li JC-
TOZI00HO MTOCTaB/bajy ¥ TPAHMNIIE ETOBOIA JIje/I0BAMba.

Y cBuM je dasama pasBoja poIiec MHCTUTYLMOHAIN3AIVje KOHTPOJIe
YCTaBHOCTM 3aKOHA y31Mao pasmrdante oomuke. OnhennTo ce Mory pasmm-
KOBaTH JiBa TEME/bHA MOJieTIa TaKBe KOHTpoie. [IpBu je T3B. amepm4Ky Mopiern
KOjeMy je TeMe/bHO 00/berKje ia IIPaBO KOHTPOJIe YCTaBHOCTY 3aKOHA ITPY -
najia CBUM OpJMHAPHUM CyfoBMMa. [IpyTu je T3B. eypOIICKM MOJIEN KOjeMy
je TTaBHa 0COOUTOCT fja MPaBO KOHTPOJIE YCTAaBHOCTH 3aKOHA IIPeIyIITa
noce6HOM ycTaBHOM cyzy. OBaj je Mozmen npummjereH u'y bocan 1 Xepiie-
TOBMHI, JOHOIIemeM YcTaBa 1995. rogmue. Vnak, Tpeba cioMeHyTH Ja je
Ha IVIaHy yCTaBHE OpraHM3aluje panuje apxase y bocau n Xepreropunnm
Takobep 1ocTojao YcTaBHM Cyf, jOLI Of yCTaBHMX ITpoMjeHa 13 1963. ronuHe.

Vfeja KOHTpO/Ie YCTaBHOCTHM 3aKOHa ce adupMmpana y cBe 4eTupu
dase ABOCTO/BETHOT pPa3Boja KOHCTUTYIIMOHANMM3MA. Y ApyToj ce dhasu
(1918-1945) jaB/pa Kensenosa ujeja o ycTaBHOM CyZy Kao 3aceOHOj CYZICKOj
VHCTUTYIMj! KOjOj Ce TIOBjepaBajy OB/IACTH ,HETaTMBHOT 3aKOHOJABIA ",

MucTtuTynuje ycTaBHOCYACKOT KapaKTepa OCBajajy MO3ULjy MO-
PaJIHOT ayTOPUTETA, ITO UX MO3UIMOHMPA N3HAJ, KOHKPETHE ITOINTHIKE
1 OTBapa cI000AYy ay ¥ 00Be3y LOHOLIEHbA I, HeKafla HelTONy/TapHUX, Off-
nyka. TakaB MopaTHy ayTOPUTET — VTN IETUTUMHOCT — 3Haun fia rpahannu
npuxsahajy mIX0Be ofjTyKe I1a MaKap MM ce ¥ IPOTUBWJIN, I/ TO je 3aTO
IITO y YCTAaBHOM CYJy BUJIe IETUTYMHOT aKTepa OflTy4/Barba.

Onp>XnBOCT TaKBOT CTara OMOTyhyje fla ycTaBHOCYACKAa MHCTUTYIVja
YHYTap yCTaBHO-IOIMTUYKOL CYCTaBa yCIIjelllHO peamysypa Beh1Hy cBojux
BUTATHMX QYHKIVjA OTK/Iamajyhu Impenpeke HalpegoBamwy 1 cTabunmsa-
LMjJ B/IaJJaBVHe IIPaBa.

Y nemMokpaTcKMM 3eMjbaMa YCTaBHO CYACTBO je [Ja/lo HEM3MjepaH
JOIPUHOC U3TPAJIbV IIOIUTUYKOT CYCTaBa M JEMOKPATCKOT APYyLITBA, I10-
cebuIle y OCTBapuBamby /bYACKIX IIpaBa U TeMe/bHUX 10007,

Janac HajBehu 6poj Ap>kaBa MMa MM [TO3Haje HeKM OOIMK HEOBYICHE
VHCTUTYLMje KOja KOHTPONIMPA Map/laMeHTapHY JIETUC/IaTUBY.

Y bocuu n XepueroBunn jenyHm Cyz KOju je MUSPUINTO CIIOMEHYT Y
YcraBy buX jecre Yecrasau cyp buX.

YcraBuu ¢y buX je camocTanaH gpy)kaBHY OpraH Koju o6aB/ba GpyHK-
IIVIjy YCTaBHOT CYICTBA y OKBUPY YCTaBOM yTBpheHNX mpaBa 1 Jy>KHOCTH,
a KOHCTUTYMPaH je Kao CyJ| KOj/ CTOju M3BaH CyCTaBa PeJOBUTOT CY/ICTBa
u obaB/pama pefoBuTe cyacke pyHkuuje. tberosa HajaxkHMja GyHKLMja, Y
CycTaBy TpoAMoOe B/IaCTH, jeCTe OCUTYPATH BpIlee 3aKOHOIaBHE B/IACTY
CYKJIaJHO M Y TPaHuIlaMa YCTaBa.

YcraBHu cyn buX QyHkumjy ocurypapama yCyraneHOCTI IIpaBHOT
cycraBa ca YcraBoMm buX ocTBapyje NpBEeHCTBEHO alICTPAKTHOM Olije-
HOM YCTaBHOCTH Ofipefi0y eHTUTETCKUX yCTaBa M 3aKOHA, Kao U pjela-
BambeM CIIOPOBA PA3NMYUTHUX AMUHUCTPATUBHO-TEPUTOPUjATHUX pasyHa
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B/IACTU ¥l MHCTUTYLIMja YHYTap Apkase. C 003MpOM Ha YCTaBHY Ofipenoy
Ila HaJJIeKHOCTM YcTaBHOT cyfia buX yk/bydyjy, anu ce He orpaHn4aBajy
Ha HaBefleHe cuTyanuje, [TpaBuia u npakca YcrasHor cypa buX nokasyjy
la y TyMadewy 1 IpyMjeHu oBe ofipende YcraBHu cyy buX npencnuryje n
YCTaBHOCT AP>KaBHUX 3aKOHA, OHOCHO OINNX NpaBHMX aKaTa.

Y sem/baMa Koje ce Hajlase y 3Ha4ajHMM COLMjaTHUM, EKOHOMCKIM U
HOMUTUYKUM PeOPMCKIM IIPOLECHMA, Kao IITO je To cy4aj ¢ buX, pasBoj
HOPMATUBHOT ypebema ce Ha/las3y y KOHCTAaHTHOj AVICKpeNaHIVju — 61-
Bajyhn y jerHOM MOMEHTY 13a pepopMI KOje CY y THjeKYy, a y ipyroM unyhm
laJIeKo HaTpyjen. Y 0BaKBOj CUTYyaryjy, epukacHa 1 KOH3VICTEHTHA MMIIIe-
MeHTaIVja IIpaBa MO)Ke ¥ MOpa 0T yTeMe/beHa Ha CyIIpeMallijy yCTaBa I
y Bera yrpahenux Mel)yHapogHUX JOKyMeHaTa 3a 3alITUTY JbYACKVX IIPaBa,
jep Kako u YctaBHU ¢y buX HaBogu ,HeNoOmTHBaKE /bYICKUX NIPaBa U
TeMe/bHMX /106071 ¥ HeCIyhaBame Me)yHapogHMX 06Be3a Hen30jexHo
Bofle y MehyHapopHy 130/a1ujy u, Kpo3 Hellpu3HaBambe MHCTUTYIMja TaKBe
Ap>KaBe, y HeCTaHaK Tora CybjekTuBuTeTa

TujexoM nporekiie fiBuje feneHnje y buX cy ce passuia uetupu, y
BEJIMKO]j Mjepy ay TOHOMHa, IIpaBHa CycTaBa. 300r ay TOHOMHe IIPMpPOJe 3a-
KOHOJIaBHMX ITOCTYIIaKa Ha pasuHM eHTuTeTa u bpuko pucrpukra buX,
IbJIXOB IIPAaBHM MOPEaK Ce pas/MKyje y MHOTUM 00/I1acTiIMa MaTepyjaTHoT
u nnpouecHor npasa. ITopen Tora, momro eatureTy, bpuko gucrpukr u buX
1IMajy CBOje CYJICKe CYCTaBe, Pas/yiKe HacTajy M y TyMaderby U IPUMjeHN
CIVYHMX VIV 9aK VICTOBjeTHUX IIPaBHUX Ofpefon.

Jlakie, y cycTaBy KakaB je 60CaHCKOXEpPILIETOBAUKI, C M3PAXKEHOM
aCUMeTPUYHOM PacIlofijelioM HaIeXXHOCTY u3Mehy mojenquuux pasuHa
BJIACTY M YHYTap CaCTaBHUX jeAMHMLA JP>KaBe, 63 jaCHO 3a0KPY KEeHOT
IIPaBOCYIHOT CYCTaBa, YCTaBHM CyZ buX 61 Morao npefcTaB/baTi OHAj
Ip>KaBHYU OPTraH KOji OCUTypaBa jefMHCTBO U (PYHKIMOHATHOCT CyCTaBa.
YcraBHU ¢y buX ce KOHCTUTYMpa Kao HajBUIIM apOuTap y pjeliaBamy, y
OCHOBJ IIOIMTUYKIX, KOHMKara nusMmehy buX u enturera.

ITomasehn op HaBe#eHOra, HEYIINTAH je 3HAaYaj y/ore YCTaBHOT CyZa
buX, omHOCHO BeroBuX OfITyKa, KOje 110 CBOjOj IIPaBHOj IPMPOAY IIPENCTa-
B/bajy M3BOp IpaBa. Vako nmo Gpopmm mojefuHaIHN aKT, OFTyKa YCTaBHOT
CyZla O TIOHMIUTABalby ¥ YKIJalby 3aKOHA M IPOINCA jeCTe HOPMaTUBHYI
aKT. 3aKOH M IpYTM IIPOIMCY MIMajy CBOj YAVO Y IOTBPAY U Ia/beM PasBI-
TKY YBjeTa n MOI‘thOCTI/I 3a OCTBapuBambe JbyNCKUX IIpaBa 1 TEME/bHUX
cno60p1a, Te OlljeHa YCTAaBHOCTM I 3aKOHUTOCTY HAueTHO jecTe, M Y HU3Y
cmydajeBa he 61Ty, 1 06/IMK 3aINTHTE MHAVBYUAYATHUX CTI0060/a U IIpaBa.

C npyre cTpaHe, anenanyoHa HaJUIeXKHOCT YcTaBHOT cyfa buX npen-
CTaB/ba CBOjeBPCHY HOBMHY Y joMaheM cycTaBy yCTaBHOT CyHOBalba, a
HofpasyMmjeBa MOTyhHOCTY IIPeVCINTIBAbA CYACKUX OJTyKa Ha TeMe/bY
VHAVBYya/lHe alle/alje YKOIUKO Cy nospujehena ycraBom sarapanTtu-
paHa aIleJTaHTOBA ITpaBa U c1obofe. Amnenalyja nIpefcTaB/ba CBOjeBPCTaH
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U3BaHpeJaH IPaBHMU NMjeK CYICU/MjaPHOT KapaKTepa, jep je JoImylITeHa
CaMo aKo 3alITUTA IOMONY peTOBUTHX IIPAaBHMX /TMjeKOBa OCTaHe 6e3 ycje-
xa. Opnyke YcraBHor cyfa buX y nmojeirHayHMM criopoBuMa MMajy Kapak-
Tep Ipecy/ia, alIu ¥ Tajia TV aKTU MOTY OMTH U IIMPYU Off IIPecyfie pefioBu-
TOTa Cy/ia, Te OU ce MjepofiaBHM OPTaHM, a 0COOMTO IPABOCY/IHY OPTaHM, Y
CBOMe pajly Tpebay BOGUTHU IPaBHUM cXxBahambuMa M3paskeHUM Y BbUMa.

Ycrapuu cyn buX, y HanmonanHuM OKBUPUMA, IIPEICTaB/ba U Bp-
XOBHM Me€XaHM3aM 3allITUTe IpaBa 13 Eyporcke KOHBeHIMje 3a 3alITUTY
JbYACKUX TIpaBa ¥ TeMe/bHMX C/10007a, ¢ 063MpOM Ha M3PaBHY MHKOPIIO-
pupanoct Koupennuje y Ycras buX. 3HadajHO je MCTaKHYTU Jja TIO/I0Xa]
Konsenuuje y buX npescraspa cierndukyM y ofHOCY Ha ipyTe WiIaHMIe
Bujeha Eyporme, oco6uto ako ce uma y Bupy npumjemsnoct Konsenmuje
y IPaBHOM CyCTaBy, IpeMa caMoM YcrtaBy buX, u npuje nero mro je buX
IIOCTa/Ia WIAHNIA U He3UHY ,,Ha[I3aKOHCKY " CHary.

W'y nepcriekTBy je mocebuIie 3Ha4YajHa yora YcrtaBHor cyaa buXy
KOHTEKCTY pjelllaBarba C/ry4ajesa npef Eyporckum cyjjoM 3a /byjicKa Ipasa.
Haume, Ha4yeno cyncuaujapHOCTy je MOMa3UIIHY TEME/b 3a IPONUTIBaIbe
offHOCa n3Mely HaI[IOHA/THVX M CYIIpaHAIMOHATHNX JTOHOCKTe/ba OJTYKa.
Oso nHaueno kpehe op Tora ma je Eyponcku cyn cynieMeHTapaH u CyIcu-
[VjapaH MeXaHM3aM 3a 3alITUTY IIpaBa U cnobona obyxsaheHnx HaIyo-
Ha/IHMM IIPAaBHUM CYCTaBOM, YMje TIOIUTUYKE, yIIpAaBHE U IIPAaBHE BIACTU
3aJpKaBajy IpYMapHy OATOBOPHOCT 32 3alUTUTY IIpaBa IojeinHana. Vako
HauesIo CYTICUVjapHOCTH HMMje eKCIUVIMLUTHO HaBefieHo Y KoHBeH1Mj1, OHO
Ipon3nasy u3 ofipefabda o MCHpIUBMBaKY JOMahUX MPaBHUX /IMjeKOBA I
06Bese ocurypama epukacHor jomaher nmpaBHor nujeka.

Y npakcu Yerasau cyp buX ce cycperao ¢ HU3OM CTIOYKEHNX YCTaBHO-
[IPaBHUX IIMTakba, A HEKa Haj3SHAYajHMja CY: IUTakbe MOfjerle Hal/IeXKHOCTI
nsMehy nacTHTYMja buX, eHTHTETa M APYTUX AAMUHICTPATUBHIX jeVIHN -
11a y buX, HaimeXXHOCTH YCTaBHOT Cyfia y ofHOCY Ha Mel)yHapoziHe yroBope,
NUTarbe OJHOCA APXKABHUX Y €HTUTETCKMX 3aKOHA, MATabe MO3UTUBHIX
o6Be3a Ha/IeXHMX BIIACTU Y OFHOCY Ha pjelllaBame ofipehennx nurama n
APYTUM CIMYHMM OUTAUMA.

Ycrapum cyn buX je fHaMUYHMM M €BOTY TUBHUM TyMademheM YCTa-
Ba buX monpunmo [ocbegHOM rapaHTpahy PpaBHOIPABHOCTY Y KOHCTUTY-
TUBHOCTM HapoJia Ha IjujenioM Teputopujy buX, ocurypamy cyBepennrera,
TEPUTOPHUjaTHOT MHTETPUTETA U Mel)yHapogHOT CybjeKTUBUTETA Ap)KaBe 1
jadarby mpaBHE CUTYPHOCTH U BlIaflaBuHe npaBa. OBakBO TyMademe YcTaBa
buX u pjenosame YcraBHor cyma buX y okBupuma merose HaJjIeXKHOCTI
omoryhmro je eprkacHO GyHKIMOHUpPabe HY)XHIX Jp>KaBHIX OpraHa Koju
HJICY eKCIUIMLIUTHO CIIOMEHYTH Y TeKCTy YcTaBa buX, anm unje xpenpame
1 [ljefioBam-e Hifje OIPedHo ofjpefibama 1 yxXy Tora YcTaBa, Oyayhu fa jey
YcraBy buX ocTtaB/beHa MOryhHOCT OCHMBamWa TAKBUX MHCTUTYIUja pafu
BplLIeba Ha/IeXXHOCTY brX.
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Y okBMpY OCTBapyuBarba OBMX CBOjMX YCTAaBHUX HAJIJIEKHOCTY YCTaB-
H1 cyp, buX je monno 6pojue ogryke. CBaka off lbJX MIMa CBOjeBPCHY 3HAYaj.

3a mpoMuIame BIajiaBuHe IpaBa y bocHu u Xepleropunu je Bpio
OUTHO Ha/bibe pa3BUjarbe IpaKce YcraBHOT cyfa buX. Ja 6u YcraBHu cyx
buX n gabe y4MHKOBUTO MOTAa0 IITUTUTH JbYZICKA IIpaBa M TeMe/bHe CJI0-
6o1ie, OHOCHO JJOC/bEJHO ITPOBOAIUTY HAue/Io BIafiaB/He IIpaBa, OUTHO je
la y IbeTOBMM OJHOCKMA, IIpeMa THjeIMa 3aKOHO/IaBHe, M3BPIIIHE U CYJCKe
B/IaCTH, OyJie ¥ yCTaBHOIIPABHO U GaKTMYKM OCUTYPaHa HeroBa OpraHu-
3anyjcka 1 GYHKIVIOHATHA HEOBYICHOCT Y Jla CBa THjesia BIacT y bocHu n
XepIieroByHY IpOBOJie OfTyKe YcTaBHOT cyfa buX, u To 6e3 0631pa Ha TO
KaKBO MHTEPECHO M/IV BPMjEHOCHO CTaja/IMILTE MIMA]jY O II0jeIMHOj Oy,
Camo Ha Taj HaunH, YcraBanu cyn buX he ce Mmohn noTtnyno ykmyunrn y
CyBpeMeHe eyPOIICKe, 1a ¥ CBjeTCKE TPEH/IOBE YCTaBHOCYICKE 3alITUTE U
JaTy CBOj IIYHU JJOIIPMHOC YCTaBHOIIpaBHOM pa3BuTKy bocue u Xepuero-
BUHE 11 e(PUKACHO] 3aIUTUTH /bYACKIUX IIPaBa.

Y nocrojehum okonHOCTMMA, HY>KHa OU OWJIa ¥ OTBOPEHMja aKTUB-
Ha yriora YcraBHOT cyfa buX y yjemHadaBamy cyfcke Ipakce Kako 6u ce
OCTBapuIa IpaBHA CUTYPHOCT U jegHaKocT rpahana buX mpen 3akoHOM.

YcraBuu cyn buX, fakako, He Tpeba 6Ty camo apouTap y cykobuma
0 YCTaBHOCTH, Beh 11 aKTMBHI HOCUTE/b He3MHOTA OCTBAPMBAIba, T 1 CaM
CYZjelloBaTH y OTK/Iakakhy y3pOKa U II0jaBa MPOTYYCTAaBHOCTY aKara. Y
TOMe ce CMUCITYy MOXKe pasMuIbaty o Moryhnoctu ga cam Cyz nokpehe
nocTynke (T3B. IOCTYIMaK ex officio), amy u MoryhHOCTHM aBarma MHULMjA-
TUBE ApyruM cybjektuma (T3B. actio popularis), KakBe Cy HIp. 1 JaHAC
npensubene y Perry6mmiu Cp6uju n Perry6mumu Xpsarckoj. Ha oaj 6m ce
HauMH YcTaBHU Cyf buX Morao kperaTu 1 M3BaH IOCTaB/bEHOT 3aXTj€Ba,
HIIp. y C/Iy4ajeBUMa IIPEeUCINTIBaba OCIIOPeHe ofpende YKOIMKO cMaTpa
fla Cy 1 ApyTe ofpende akTa Koju je y IUTamby TaKohep HeycTaBHe, OfTHOCHO
y CIIy4ajeB)Ma IOKpeTarba MHUIVjAaTVBe MIPY>KMIa 611 ce MOTYhHOCT CBUM
3ayHTepeCpPaHUM Cy0jeKTIMa JIa U CaMyl IOTIPYMHECY IPAKTUIHOM OCTBa-
pemy Hauena yCTaBHOCTH.

C 063upoMm Ha TpeHf noBehamwa O6poja peaMeTa, JaKako je Hy>KHO
II030PHO Pa3MOTPUTH NUTakbe Kako npoHahu paBHOTEeXy nsMeby eduxacue
3aIITUTe YCTaBOM 3ajaMUYeHNX /bYACKUX IIPaBa y IOjefMHaYHNM (KOHKpeT-
HJIM) C/Ty4ajeBMMa, 1 oMoryhaBama YctaBHOM cyny buX edpuxacHor oba-
B/bakba IEeroBe TeMe/bHe ycTaBHe 3afahe.

TpenyTauno cTame y ap>kaBaMa y TpaH3uLujy, yKpydyjyhu n buX,
Y3POKOM je 6pojHMM Ipo6IeMuMa ¢ KOjuMa ce OpraHy yCTaBHe KOHTpOJIe
THX 3eMasba cycpehy. JeaH o HajounTHjMX IpUMjepa jecTe HeOITUBAbe
OJTyKa YCTaBHUX CYJOBA.

Y nepcriekTuBY, Ipo6IeM HeM3BpIIaBamba OITyKa YCTaBHOT CY/a Koje
Ce O[JHOCE Ha aKTMBHOCTY 3aKOHOJIABIIa, OTBAapa I MUTabe Y/Iore YCTaBHOT
cypa buX kxao ,,[T03UTMBHOT 3aKOHOABIIA .
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Y cBojoj mpakcu YcraBuu ¢y buX ce Beh cycpeo ¢ oBuM npo6remom.
Haxon mro je cBojoM omnykom u3 Be/bade 2004. roguue yTBpAmo Kako
MO 3aKOHCKe ofpende KojoM cy yTBpheHu Ha3yBY NOjeAVMHUX I'PafoBa U
onhuna y Penrybmmun Cprickoj Huje cyknafal YcraBy buX, ocrasbeH je
POK 3aKOHOJABIly 3a yCyIJIalllaBambe OBe HeycTaBHe ofipen6e. HakoH mTo
3aKOHOJIaBal] HYje OTK/IOHNO yTBpheHe HeycTaBHOCTH, YcTaBHU cyf bnX
je y pyjuy 2004. roguHe JOHMO OIYKY O MIPECTaHKY Ba)Kelba HEYCTaBHUX
ompen6u, anu UCTOZOOHO M YTBPAUO IPUBPEMEHO, JOK Ce He OTKIOHEe
yTBpbheHe HeycTaBHOCTM, HOBe HasuBe IpajjoBa 11 onhuHa. Y 0BOj ofmynn
YcraBuu cyp buX je HaBeo KaKo MMa y BUJly YMIbEHMILY ,,HACTAHKA IIPABHE
IIpasHIHEe IIPeCTaHKOM Ba)kela OCIIOPEeHNUX ofipenou, Kao u moTpedy 3a
HecMeTaHVM QYHKIMOHVpameM rpajia v omhyHa 4uju Ha3uBu cy ofgpehenn
ofipen6aMa 3aKOHa Koje Cy IIpecTajie BaXUTH, HOTpeOy nomrusamwa Onher
OKBUpPHOT criopadyMa 3a mup y buX u mebyenturerckor pasrpanndema
onhuna“. Mehyrum, YcraBuu cyn buX je mocebuiie Harmacno aa ,,c 0631-
POM Ha IeroBy YKYIIHY YCTaBHY yIOry 00jeKTMBHOT yyBapa YcraBa buX,
Yy KOHKPETHOM C/1y4ajy Hje IIpey3eo YIory 3aKOHOaBIa .

Jlako noxBanmHa MHTEHLIMjA 3aKOHOAaBLa y buX ma usspieme oB1x
OITyKa OCUTypa KpO3 Ka3HEHO 3aKOHOJ,ABCTBO, IPeno3Hajyhy Ha Taj HaunH
IbJIXOB HENIPUjeNOpaH 3Havaj y 3alITUTY MHAVBULYaTHUX U OPYIITBEHUX
nobapa ¥ BpUje[HOCTY, youaBa ce Ja je OBaj MeXaHM3aM O0CTao Oe3 3Ha-
YajHMjer YYMHKA Ha 110/bY U3BpIIEHA OfI/TyKa YCTaBHOT cyfa buX un cank-
IVIOHMpamba 0co6a OTOBOPHIX 32 BIXOBO M3BpLIEe, YKBYUyjyhn Ty n
3aCTYIHMKE 3aKOHOJJaBHE BJIACTH.

3akpyunta 6ux ca cbegehym: VisBpuieme ofryka cyzoBa, ma u Yc-
TaBHOT cyjfia buX, Huje caMoO IpaBHO NNTaKE, HETO je ¥ APYIITBEHO-TIO/IN -
TIYKY TTpo6ieM. AyToputeT 1 yiora Cyja oBuce IPBEHCTBEHO O CIIPEMHOC-
TU, HE CaMO Pe/IeBaHTHIIX JPXKaBHMX OpraHa, Beh 1 IjjelfokynHe ApyITBeHe
3ajegHUIE Ja TpuxBaTy 1 nposefie omgnyke Cyna. Ha oBom nuramy ce nmpo-
BjepaBa OJHOC CyZa U 3ajeJHMIIIe U yollhe MOpa/IHO-TIOIMTIYKA CTPaHa,
KaKO YCTaBHOCTY M 3aKOHUTOCTH, TAKO M CYACKMX OJJIyKa.

Ancrpakr

Y bocun 1 XepuieroBunm jefyiHu Cyfi KOji je€ USPUIUTO CIIOMEHYT Y
YcraBy buX jecre Ycrasuu cyp buX.

YcraBuu cyp buX je camocTanaH gpykaBHY OpraH Koju 06aB/ba QyHK-
IIVjy YCTaBHOT CYZICTBA y OKBUPY YCTaBOM yTBpheHNX IpaBa 1 [y>KHOCTH,
a KOHCTUTYMPAH je Kao CyJ, KOjU CTOjU M3BAaH CyCTaBa PeJOBUTOT CYACTBA
1 o6aB/pama pefoBuUTe cyacke pyHKIuje. IberoBa HajaxkHMja PyHKLMja, Y
CycTaBy Tpoayobe B/IacTH, jecTe OCUTYPATH BpIleHe 3aKOHOIaBHE B/IACTH
CYK/IaJIHO U Y TpaHuIlaMa YCTaBa.
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YcraBunm cyn buX ¢yHKuMjy ocurypaBama yCyraaleHOCTy IPaBHOT
cycraBa ¢ YctaBoM buX ocTtBapyje npBeHCTBEHO allCTPAKTHOM OLjj€HOM
YCTaBHOCTY OfpefiOy eHTUTeTCKMX yCTaBa U 3aKOHA, Kao U pjelaBameM
CIIOpOBA Pa3NIMINTUX AAMUHUCTPATUBHO-TEPUTOPUjaTHUX Pa3VHA BIACTI
U MHCTUTYLIMja YHYTap Ap>KaBe. 3aKOH U IPYTU IPOIMCY MMajy CBOj YO
y HOTBPAY ¥ JaJbeM PasBUTKY yBjeTa M MOTyhHOCTY 3a OCTBapuBame /byi-
CKMX IIpaBa U TeMeJ/bHIUX C1000/1a, Te OlljeHa YCTABHOCTY U 3aKOHUTOCTH
Ha4e/THO jecTe, 1 Y HU3Y caydajeBa he 6uTy, 1 00/MK 3aIITUTE MHAVBULY-
aJIHNX c1060fa 1 IIpaBa.

C mpyre cTpaHe, anenanyoHa Ha/IIeXXHOCT YcTaBHOT cyfia buX npez-
CTaB/ba CBOjeBPCHY HOBUHY Y fjoMaheM cycTaBy yCTaBHOT CyHOBama, a
HofpasyMujeBa MOryNHOCTY IIpeVCINTIBAba CYACKUX OIIYKa Ha TeMe/bY
VIHIVBYya/IHe alleyaliije YKOIUKO Cy noBpujeheHa yctaBoM 3arapanTmpa-
Ha aIleJIaHTOBa ITpaBa U cnobozie. Anenanuja mpecTas/ba CBOjeBPCTaH U3-
BaHPeJIaH IIPaBHY JIMjeK CYIICUVjapHOT KapaKTepa, jep je JOIyLITeHa CaMo
aKo 3amTNUTa NoMohy pegoBUTHUX IPAaBHMX /IMjeKOBa OCTaHe 0e3 ycIjexa.
Opnyke YcraBHor cyzia buX y nojeuaaynum cnopoBuMa UMajy KapakTep
Ipecypa, aj ¥ Tafia T aKTU MOTY OMTU M IIVPYU Off IIPeCyfe PefoBUTOra
CyHa, Te OV ce MjepofiaBHM OpTaHy, @ 0COOVTO IPABOCYHY OPTaHM, Y CBOME
pany Tpebany BOOUTYU IPaBHMUM cxBahamwyMa M3paKeHNM Y HbUMa.

YcraBuu cyn buX, y HalMOHa/THMM OKBUPUMA, NIPEACTaB/ba U BP-
XOBHM Me€XaHl3aM 3allITHTe IpaBa 13 Eyporicke KOHBeHIMje 3a 3alITUTY
JbYACKUX TIpaBa ¥ TeMe/bHMX C/10007a, ¢ 063MpPOM Ha M3PaBHY MHKOPIIO-
pupanoct Konsennuje y Ycras buX.

Y npakcn YcraBunm cyn buX ce cycperao ¢ HU30M CTI0XKEHMX YCTaBHO-
IIPaBHUX IIMTaba, A HEKa Haj3SHaYajHMja CY: IUTakbe IOfjerie Hal/IeXKHOCTI
usmeby nHcTuTYnMja buX, eHTTeTa M IPYINX AAMUHNCTPATUBHYX jeAVIHI-
a y buX, HaimeXXHOCTH YCTaBHOT Cyfia Y ofHOCY Ha Mel)yHapopiHe yroBope,
NUTabe OIHOCA AP)KABHUX M €HTUTETCKUX 3aKOHA, IUTakbe TO3UTUBHIX
o6Be3a Ha/JIeXKHNX B/IACTH Y OHOCY Ha pjelraBarbe ofipeheHNx nurama u
APYTUM CIMYHUM NUTABMMA.

Ycrasunm cyp buX je punaMu4HMM 1 €BOTy TUBHUM TyMademeM Yc-
TaBa buX gonpuHmMo [oC/beTHOM rapaHTHpamby PaBHOIIPABHOCTY M KOH-
CTUTYTUBHOCTU Hapoja Ha 1jujenioM Teputopujy buX, ocurypamy cysepe-
HUTETa, TEPUTOPUjATHOT MHTerpuTeTa 1 MehyHapopgHor cybjekTuBuTETA
Ap>KaBe U jadarby IIPaBHE CUTYPHOCTY 1 B/IaJIlaBMHE ITpaBa. Y OKBUPY OCTBa-
puBama OBMX CBOjUX YCTAaBHMX HAJIZIEXXHOCTN YcTaBHM cyp buX je nonno
OpojHe ofTyKe U CBaKa Off X MIMa CBOjeBPCHM 3HAYA].

3a mpoMuIame BlIajjaBuHe npaBa 'y bocun u Xepierosunn je Bpio
OUTHO Hajbibe pa3BUjarbe pakce YcraBHOr cyfa buX. Ta 6u YcraBuum cyn
buX n game y9MHKOBUTO MOrao IITUTUTY JbY/ICKA IIPaBa U TeMeJbHE CII0-
6ofe, OMHOCHO [JOC/beHO ITPOBOANTY Hauye/Io BIaJlaBMHe IIpaBa, OUTHO je
J1a y 1eroOBUM OJHOCKMA, IIpeMa THjeIMa 3aKOHO/IaBHe, M3BPIIHE I CYJICKe
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BJIACTY, Oy/ie ¥ YyCTaBHOIPABHO 1 (PaKTMYKU OCUTYPaHA HeroBa OpraHu-
3anyjcka 1 GYHKIVOHATHA HEOBYICHOCT Y Jla CBa THjesia BIacT y bocHu n
XepIieroByHY IpOBOJie OfiTyKe YcTaBHOT cyfa buX, u To 6e3 0631pa Ha TO
KaKBO VIHTEPECHO VIV BPUjESHOCHO CTaja/INIITE MMAjy O IOjeAVHO] OITYLIN.
Camo Ha Taj HaunH, YcraBanu cyn buX he ce Mmohm nmoTnyno ykmyunrn y
CyBpeMeHe eyPOIICKe, I1a U CBjeTCKE TPEH/IOBE YCTaBHOCY/ICKE 3alITUTE U
JaTy CBOj IIyHM JOIIPMHOC YCTaBHO-IIPaBHOM pasBUTKY bocue n Xepuero-
BUHE 11 e(PUKACHO] 3aIUTUTH /bYACKNUX IIPaBa.

Y nocrojehum okomHOCTMMA, HY>KHa OU OWJIa ¥ OTBOPEHMja aKTUB-
Ha yriora YctaBHOT cyfa buX y yjemHadaBamy cyfcke Ipakce Kako 6u ce
OCTBapuIa IpaBHA CUTYPHOCT U jegHaKocT rpahana buX mpex 3akoHOM.

YcraBuu cyp buX, makaxo, He Tpeba 6uTH camo ap6uTap y CyKo-
6uMa 0 ycTaBHOCTH, Beh 1 aKTMBHU HOCHUTE/b HE3MHOIa OCTBAPMBaba,
Te ¥ CaM CY/[jje/IoBaTy Y OTK/Iatbakby Y3pOKa I I10jaBa MPOTYYCTaBHOCTY
akKaTa. Y ToMe ce CMUCITYy MOXKe pa3MUIIbaTH 0 MoryhHocTi fa cam Cyn
nokpehe nmocrynke (T3B. HocTymnaxk ex officio), amu u MmoryhHoCTH JjaBama
VHUIYjaTUBe IPYTUM cybjeKkTuma (T3B. actio popularis), KakBe Cy HIIp. U
naHac npensubene y Pemry6munu Cp6uju u Pemy6mum Xpsatckoj. Ha
oBaj 611 ce HauUMH YcTaBHU Cyl buX Morao KpeTaT 1 13BaH IOCTAB/bEHOT
3axTjeBa.

C 0631pom Ha TpeH[ ToBehama 6poja mpeMeTa, Hy)KHO je 1 T030pHO
PasMOTPUTH NNTambe Kako poHahy paBHOTeXY n3MeDhy edukache samrTu-
Te YCTaBOM 3ajaMUYeHMX JbY/ICKVX IIpaBa y MOjeAVHAYHNM (KOHKPeTHVIM)
crydajeBuMa, 1 oMoryhasama YcraBHOM cyny buX edukacHor o6aspama
IeroBe TeMeJbHe yCTaBHe 3afiahe.

TpenyTadno cTame y Ap>kaBamMa y TpaH3uLuju, yKbydyjyhu n buX,
Y3POKOM je 6pojHMM ImpobieMrMa ¢ KOjyIMa ce OpraHy yCTaBHEe KOHTPOJIe
TUX 3eMasba cycpehy. Jeman of HajounTUjUX IpUMjepa jecTe HENOLITUBAbE
OJ/TyKa YCTaBHUX CYJOBa.

Maxo noxsanHa MHTeHIIMja 3aKOHOAaBLa y buX na usspiueme oBux
OJUTyKa OCUTypa Kp03 Ka3HEHO 3aKOHOJJABCTBO, IPEN03Hajyhn Ha Taj Ha4mMH
IbJIXOB HeIIpMjellopaH 3Havyaj y 3alITUTY UHAUBULYATHNUX U OPYIITBEHUX
mobapa 1 BpUjeHOCTH, youaBa ce Jla je OBaj MeXaHM3aM 0CTao 0e3 3Ha-
YajHMjer YYMHKA Ha I10/bY U3BPIIEHa Ofi/TyKa YcTaBHOT cyfia buX n cank-
IIVIOHMpamba 0cob6a OATOBOPHUX 3a BIXOBO M3BPpIIEHe, YKBbYUyjyhn Ty 1
3aCTYIHMKE 3aKOHO/JaBHE BJIACTH.

3akpyunia 6ux ca cpegehum: VIsBpuieme ofmyka cyfoBa, ma u Yc-
TaBHOT cyfia buX, H1je caMo NpaBHO NUTambe, HETO je U JPYIUTBEHO-TION -
TUYKY Tpo61eM. AytopurteT 1 ynora Cyja OByce IIPBEHCTBEHO O CIIPEMHOC-
T, He CaMO Pe/IeBaHTHUX JIP)KaBHIX OpraHa, Beh 1 1jeNlokynHe ApyIuTBeHe
3ajegHuLE Ja mpuxBaTy 1 mposefie ognyke Cyna. Ha oBom nuramy ce mpo-
BjepaBa OJHOC CyZa U 3ajeJHMIIe U yolthe MOpa/HO-TIOIMTHYKA CTPaHa,
KaKO YCTaBHOCTY ¥ 3aKOHUTOCTH, TAKO ¥ CYACKMX OJJIyKa.
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bpanko Haymockn
ITpencennuk YcraBHOT cyza Penmy6nuke Makenonuje

YJIOTA N ITEPCIIEKTUBA YCTABHOT CYICTBA

JlosBomyTe M1 HajIpe [ja 3aXBa/IIM OPraHN3aTOPy OBe KOH(pepeHIyje
Ha [I03UBY J]a y4eCTBYjeM, Kao IpefceHUK YcTaBHOT cyaa Perrybnuke Ma-
KeJJOHMUje, /la CBe BaC MO3/JpaByM, y CBOje MIMe I y MIMe KOJleTa U3 YCTaBHOT
cyna Perrybnuke MakefioHmje, ia yecTuTaM 50. TOOMIIBIUILY YCTaBHOT Cy/a
Penry6uke Cp6uje, HO>KeM yCIIelllaH paj ¥ YCIEIIHO CyOoJyaBabe ca 13a-
30BMMa y IpefcrojeheM mepyopy, kao 1 1a NCKakeM Moje XeJbe 3a IVIOflaH
Y yCIIeIlIaH paji oBe KoH(epeHuuje.

Kondepennuja koja je mocsehena 50. roguimmuiny QyKIMOHNCama
YcraBHor cypa Perryonuke Cpbuje Ha TeMy ,, Yiora U IIepCIeKTBa YCTaBHOT
CyAcTBa“, cMaTpaM Jia je BeoMa 3HauajHa, a TeMa yBeK akTyenHa. OBo u 13
pasjiora TO Cy UCKYCTBA U JYTOTOfiNIIIbe TOCTOjalbe IIOTBPANIN ia je
ycTaBHa KOHTPOJIA laTa Y pyKe CIIeLMja/lHO HaJIeXKHO] MHCTUTYLIV)U, Kao
IITO Cy YCTABHY CY[IOBM, HajyBpIIhy rapaHT 1 CTY0 IIOCTOjamba IeMOKpa-
THje, OCHOBA 3a KOHTMHYVPAHO KpeTambe Y YHaIpehuBame mpoljeca ocTBa-
pUBama 1 3alITUTE JbYACKNUX C1060/a 1 IpaBa Ha IPUHIINITY BIaJjaBu-
He TpaBa.

IlemeceToropuuime nocrojame Bauler Cyza JOBO/baH je mepuop, fa
ce M3By4Ye IMO3UTVBHM 3aK/by4aK KOJIVKO je OuIa McIpaBHa OfIyKa ycTa-
BOTBOPIIA O YCIIOCTaB/bakby jefHOT OBAKO CIEIV(PUIHOT OpraHa OCHOBAHOT
VICK/bYYMBO Y TOM LIU/bY.

[TomroBane Kornere,

Ja hy cBoje kpaTko obpahamwe mocBeTUTM yI03U U 3HAYAjy YCTaB-
HIX CY[OBa, TI0CeOHO Ha OBYM IPOCTOPMMA, I OYETH Ta pedlMa jeHOT
II03HATOT €HIVIeCKOT Ipodecopa ycTaBHOT IpaBa Anbepra BaH [lajcuja:
»IIPaBO IIOCTOjU TAMO TJie TIOCTOje IIPaBHM JIeKOBU . 3aTO 6e3 IocTojama
jelIHOT KOH3MCTEHTHOT CHCTeMa 3allTuTe, Koju he o6e3benntn u rapaH-
TUPATU BUXOBO OCTBAapMBame U cipednty Moryhe 3noynorpebe npasa u
cno6opa, He caMo Off CTpaHe APYrux Beh 1 off caMe Ap>KaBHe B/IACTH, IIpaBa
¥ cnobofie MpefcTaB/baay 611 caMo TOTy AeK/Iapalujy Koja Hije y CTamby
fla Ipou3Befie O4eKMBaHe edeKTe Y M3Tpafmby JeMOKpaTcKe U rpahaHcke
np>xase. Vi Kao mITO je 3ammcaHo y wiany 16. [leknapanuje o mpasu-
Ma yoBeka u rpahannHa op 1789. roguse: ,,JIpynITBo HeMa yCcTaB, YKOMN-
KO HIje 00e36eheHa rapannmja mpasa 1 ako He IOCTOjU HOfe/Ia BIACTH .
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KoHTponHM MexaHM3MM 3a 3alUTUTY JbYACKNX ITpaBa Y EBpOIICKOj KOHBEH-
yju 3ay3umajy Behn mpoctop u muma ce gaje sehu 3Hadaj Hero popmy-
MalMjaMa caMMX IpaBa. TakaB ofHOC IpeMa KOHTPOTHMM MeXaHU3MMMa
pesynrar je pamupene ceectu y okupy Casera EBpore fa je 3a mpaBo
IIPBEHCTBEHO OMTHA HeroBa 3allITUTA, @ He CAMO BeroBa JleK/Iapalyja uim
HI0CTOjatbe y ofipeheHOM HpyIITBY.

Y ycTraBHONpaBHUM CUCTEMMMA Jp>KaBe Ta MIPOTEKIMOHMCTUYKA
ynora nosepeHa je Behem 6pojy cybjekara, Mehy kojuma ce ycTaBHM Cyh
CBe BIIIIe [T0jaB/byje KaO0 OCHOBHA 11 HajMapKaHTHUja Gpurypa koja rpeba
ma 06e36eny 3alITUTY, Kao PyHITaMEeHTaTHU KPUTEPUjyM Y U3TPAZiIby jeiHe
IeMOKpaTcke, rpahaHcke u mpaBHe ap>xase. OTyza cTaBs Ja ,,yBobheme yc-
TaBHMX CY/J0OBa O3Ha4aBa Kpaj ayTOPUTAPHOT PEXMMa U IIOYETaK HOBE Jle-
MOKpaTuje” oIpaB/aBa IOCTOjambe YCTAaBHOT CYACTBA Y CBETY U KOJ, Hac.

ITyT o maHammer onmTenpuxBaheHoOTr yCTaBHOT CY[CTBA Y CBETY
HUje 6110 HUMaJIO JIaK, Herzle Mame, Herze Bute. [loctoju oppehena 60ojas-
HOCT /Ia KOHTPOJIa YCTaBHOCTM IIpeACTaB/ba Y3HEMUPYjyhy enemeHar y
MOJIeTy leMOKparuje Koja 06e3 BIacTuTe JeMOKpaTCKe IeTUTUMalje Huje
CIIOjuBa ca IPUHIMIIOM HApOJHOT cyBepeHuTeTa. MehyTnm, cynporso, na
Ou ce jemHa Ip>KaBa MOIJIa HA3BaTH JeMOKPATCKOM 1 IIPAaBHOM HYIje JOBOJb-
HO CaMO JIOHETH YCTaB, Beh je MOTpe6HO 00e30eaNTI IeroBo OCTBAPMBaIbe
U KOHTPOJTY ’erose nuMivieMenTanuje. CamMo Ha Taj HA4MH yCcTaB gobuja
CBOj CMIICA0 ) ITOCTAje IIpaBa OpaHa IPOTUB CAMOBOJbE U ApOUTPAPHOCT.
[TomrtoBaweM ycTaBa 06e36ebyje ce mpaBHa CUTYPHOCT, CTAOMTHOCT CUC-
TeMa U Tpajiyl Ce MIOBeperbe y IPKaBIL.

VcTo Tako, Lyrorofuinma NCKYCTBA Y QYHKIMOHUCAY YCTaBHUX
Cy[IOBa y CBETY ITOTBPJMIIA Cy HEOIIXOZHOCT BUXOBOT IIOCTOjarba Kao CIIe-
IVIPUYIHNX, He3aBUCHIX, CAMOCTA/THIIX OpraHa. ¥ CBETY je IaHaC pallipeHO
MUIIUbeHe I3 je To HajeMKACHU)j! CHCTeM 3aIITUTe YCTaBHOCTM, U3 pas-
JIora HITO Cy U3TPajiiba U Ofjp>KaBarbe JeMOKpaTyje IIepMaHeHTHU M3a30BM
KOj¥I TPakKyl IIyHY ITOCBeNeHOCT, I TO HIje YOIIIITe TaK 3aJaTaK, I 3aTO IITO
LIEHTPa/IN30BaHa KOHTPOJIa yCTABHOCTY Y je[THOM OPTaHYy, Ca jelHe CTPaHe,
TOBOZIM JIO F€TOBE CIIelMjan3alyje y TOM IOMEHY, a ca ipyre CTpaHe, I0-
BehaBa MpaBHY CUTYPHOCT 300T jeAMHCTBEHOT TyMadera yCTaBa I 3aKOHa.

IlomroBane game U rocrnopo,

ToBopehn o ymosu u 3Hauajy yCTaBHOT CyACTBA Ha OBUM IIPOCTOPH-
Ma He MOXKEMO a Jia He CIIOMeHeMO Iiepuoy, of, 1945. rogyHe 10 ocaMoc-
Ta’berba JaHALIBYX Y He3aBUCHUX penyOnuka, Tj. nepuox 6usue COPJ.
JloHOmIemeM caBe3HOr M peny6amukux ycrasa 1963. roguHe, Tafanma
COP] je 6uma mpBa conyjamncTiyKa 3eM/ba KOja je Y CBOj IPaBHY CUCTEM
yCTaHOBUJIA YCTaBHM CyA. MoTuB yBobema ycTaBHOr cyma 610 je ga ocn-
rypa ebpUKacHNUjy 3alITUTy Hade/la YCTABHOCTHU. Y IEePMOAY COoLMjanmn3Ma
YcraBHM CyJ je yTBPAMO TeMe/be YCTaBHOCYCKE ITPaKce y 3eM/bM U Y pe-
TMOHY M Y3[JUIIa0 CBOjy HE3aBJCHY ITO3MIV)Y M3HAJ, IIOMUTUYKMX LIeHTapa
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Mohw, Mako ce pajyIo O jefHOM 3aTBOPEHOM LIeHTPaTN30BaHOM IIO/INTH-
YKOM CHUCTEMY.

MebhyTtum, y nepuopy mocie 0caMoCTajberba, YCTaBHM CY Ce CY0BU
CYOUMJIN C jOII jeAHUM BEIVKUM /3a30BOM — [la YYECTBYJY Y USTPALIbU U
CIIpOBODerY jefHOr HOBOT IIPABHOT CHCTEMA, TYMauelbeM YCTaBHUX HOPMIA.
YcTaBHM CyloBY Cy OfUTIpay 3Ha4ajHy YOIy Y KOHCONMUOBakby JEMOKpPa-
THje, YCIOCTaB/balby BIaJlaBUHe IIpaBa 1 06e30ehuBarmy npaBHe CUTypHO-
CTHU, MOTBPAVBIIN 3Hauaj YCTaBHOCY/CKe 3amuTnTe. To Huje 6110 HIMAIo
JaKo, MMajyhy y BUAy fa ce jeflaH IIpaBHM CUCTEM 3aMeIBA0 HOBYM, Jja CY
ce JOHOCH/IV HOBY 3aKOHM ¥ OCTa/IM aKTH 3a OIlepaljiOHaIM3alMjy yCTaB-
HVIX HOpPMIL. Y M3Ipajiiby IIpaBHe JpKaBe OV CY YK/bYYeHU U JIpXKaBHU
opranu u rpabann.

IlomrToBane maMe u rocCIIOO,

JlaHac je ounrenHO fa cy cBa 3Ha4ajHa OBjIalIhera Koja Cy moBepe-
Ha YCTaBHOM CyZly OM/Ia cacBMM OIpaBfiaHa. YCTaBHU CYJ IITUTH YCTaB U
Opanu pyzcke cnoboye n npasa. [Toctoju u jour jemHa, He Mame 3Ha4YajHA
¢dynKumja ycraBHOr cyfa. OH je akTVBHO YK/bY4eH y CTBaparbe 1 yHanpebu-
Barbe IIpaBHe OCHOBe JipxaBe. [Tosuyja Kojy cyp uMa y cripoBobemy mwero-
BUIX OJ/TyKa Ha MHOIITBO HauMHa ce pedIeKTyje Ha TeHepaHy eBOIyLjy
IpaBa y Ap>KaBM M IPUAOHOCK yHarnpehermy IpaBHMX CTaH/apa APYLITBa
Y LeVHN.

YcraBHM Cyq Y jaBHOCTM MOpa Jla Y>KMBa pelyTalnjy 3Ha4ajHOT U
ayTOpUTATMBHOT OpraHa. Pasyme ce, eBonynuja oBe HajBuIlIe MHCTUTYLIMjE
Huje 6uta mpaBonuHMjcka. [lo3Haro je fa je 6o BuIlle MOKYyIIaja a ce
OBa MHCTUTYLMja YIIOTpeOU Kao apeHa IOMUTIIKOT obpadyHa. MehyTum,
IPUHINIIN He3aBMCHOCTY U HEIPUCTPACHOCTY y IOMUTHUIIN YBeK Tpeba
ma mobebyijy.

VM nopep Tora mTo cMo gaHac Beh nsrpajgunm cTabuiHe 1 caBpeMeHe
IIpaBHE CUCTeMe U KOpayaMO CUTYPHO Ha ITyTY Ka YCIeIHOM (PyHKIIVO-
HUCamy NpaBHe JIp>KaBe, YCTaBHU CYJ He I'yOou cBOj 3Hayaj, Beh ce Mopa
IPUIIPEMUTH 32 HOBE 13a30B¢€, a TO CY 3a/lally KOjy IIPOM3/Ia3e U3 Mpolie-
ca eBpOIICKe MHTeTpanyje. Y yclIoBMMa XapMOHM3alyje IPaBHOT CUCTeMa
Ip>kaBe ¢ MpaBoM EBporicke yHnmje, ycTaBHY CyZl Tpeba CBOjy Maxmy ja
ycMepy IIpeMa BpeHOCTMMA KOje INTUTY €BPOIICKO IPAaBO M HA4MH Ha KOju
ce OHe TyMaue Off cTpaHe EBpoIICKOr cyfia ITpaBJie. Y TOM IIpaBlly, pasMeHa
UICKyCcTBa u3Mely ycTaBHMX cynoBa ApykaBa yiaHuia EBporcke yHuje n
Ip>KaBa Koje ce IPUIPeMajy 3a MHTETPalljy Y eBPOIICKOj paMumimju, pes-
CTaB/ba Ba)KHY TEKOBMHY 4yBapa I TyMaya ycTaBa. bes ycraBHor cyja kao
rapaHTa YCTaBHOCTY ¥ 3aKOHMTOCTH, yCcTaB 611 6110 camo xerpa 6e3 o06a-
Besyjyhe cHare.

[TomToBane KoernHuIe 1 KOJIETe, Sparyl IpujaTesbu,

ToBopehn o monosxajy u yno3u yCTaBHOT CYyACTBA, HE MOXEMO a
la He TIOMeHeMo, 6ap Ha OBMM IIPOCTOPMMaA, Hallla CTA/THA 3a/Iarama 3a
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CaMOCTa/THO ¥ HE3aBUCHO Jie/IoBatbe. BeoMa cy 3HayajHe ycTaBHE rapaH-
IVIje MTHCTUTYLMOHA/IHE He3aBIMCHOCTY YCTaBHOT Cyfia (Kao IITO Cy opra-
HY3AIVI0OHA, PYHKIVOHATHA, PMHAHCU)CKA) U, CBAKAKO, YCTaBHEe rapaHIyje
VIHIVIBUJIya/IHE HE3aBUCHOCTY Cy/uja.

Jomr BaKHUMjU CYy MOPaTHU JIMK, CBECT M CAaBECT CY/INja, KAaO U IHUXO-
Be BpJ/IMHE Jla Ce yCIIpaBe I fla Ofj0/Ie CBAKOjaKMM IPUTHUCIUMA, Aa Oymy
CIIpeMHM 1 OfOpaHe He3aBMCHOCT, KaJi TOf] je OHa HEOCHOBAHO aTaKOBaHa.
KBanuTeT, MCTPajHOCT M CTPYYHOCT OfiTyKa KOje CyJ; JOHOCH, CBAKaKO je
jemaH off MeToa ¥ HaulMHa TaKBe offopaHe.

TaxBuM (pyHKIMOHMCAmBEM 1 PajjOM YCTaBHOT CyZia, HE3aBUCHO Off
CBAKOjaKMX IIPUTHCAKA, CTBAPAjy Ce peajiHe IPETIOCTABKeE Jja Ce YCTaB I10-
IITYje HEIIOCPERHO Y IPAaKTUYHOj IPMMEHM Y CBUM 00/1acTVIMA JPYIITBEHOT
KMBOTA, Ca jeflHe CTPaHe, a ca Apyre CTpaHe, fia fonpuHocyu Behem mose-
pemy rpabana y cam cyz.

Benmkm n3asoB 3a yCTaBHO CY/ICTBO jeCy ¥ HOBU TPEHJIOBU KOjU Cy
3aXBaTIWIM YCTaBHE CY/j0Be OVMBILINX jyTOCTIOBEHCKUX pely0/InKa, i ocTa-
nux 3emaspa Vcroune EBporne oko muTama yBohema ycTaBHIX Kanom, ofi-
HOCHO HAJUIKHOCT YCTaBHMX CYJOBa 3a 3aIITUTY ¢/100607ja 11 IIpaBa Koja cy
3ajam4yeHa EBpornckoM KoHBeHnmjoM. HauMme, n mopep Tora mro Heke o,
Ip>kaBa Beh MMajy Ty HaJJIOXKHOCT, Kao U MU (MaKO y OTpaHMYeHOM 00MMY),
MMajyhn y Buay mocafaiima NCKYCTBa OBUX 3€Majba M OUeKBaHe pe3yl-
TaTe, I0OCTaB/ba Ce IMITakbe [a /N je 1 KONMMKO yBoheme oBe HalJIeXKHOCTH
omnpaspaHo. OBo joIr Bule ¢ 003MPOM Ha TO Jia je jaCHO Jia je OCHOBHA Ha-
IJIEXKHOCT YCTaBHOT CY[CTBA KOHTPOJIA CaIJTACHOCTH 3aKOHCKUX HOPMI Ca
YCTaBOM, YMMe Ce Ha ITIOCPEJaH HA4MH CTBAPajy HEOIXOJHN IPERYC/IOBY I
IJIO/IHO TJI€ 3a Pa3BOj IIPABHE Ip)KaBe YMjy Cy CaCTaBHMU JI€O Jby/iCKa IIpaBa
u cnoboge.

Ha xpajy, xTeo 6ux ia Har1acuMm 1 ia IOHOBUM Jja Ce M3a30BM I IIepC-
IIeKTVBe WIN, TAYHMje pedeHo, OyAyhHOCT ycTaBHe 3aIlTTe Ha OBYMM IIPOC-
TOPVMA MOPajy carjlelaBaT! y Ib1X0BOj MHTErPALMjy ca 3eM/baMa EBporicke
YHUj€ U Jja Cé Y TOM IIPaBILy IIpaBe HAIlOpy 3a ycarjallaBambe HOpMaTuBe
ca eBPOIICKMM IIPaBM/IVIMA ¥ CTaHJAPAVMA.

Y tom mpasny moryhe cy u Behe npoMeHe yHyTpallmber IpaBHOT
IIOpeTKa, y KOMe CBAaKaKo Jby[iCKe CTI0060/ie 1 ITpaBa U HIUXOBA 3aIITUTA
Hehe ocTaty o cTpanm.

Hla 6u ce Taj uwsp ocTBapuo, NoTpedaH je Behm creneH opraHn3oBa-
HOCTM ¥ KOHKpPeTHOT QYHKIVIOHMCamba [IpaBa jejHe HoBe IpouypeHe EB-
porte y kojoj he cBako o Hac MMaTy CBOj ;€0 OATOBOPHOCTY 32 HEH Pa3Boj.

Y oBoM nepuopy ycarnamasama, yCTaBHY CY/IOBY, HEKM Off FbVIX BUILIE
a HeK) Malbe, HaJlase ce Ipef TeMKOoM 00aBe30M Jla 3allTUTe BPeJHOCTI
yTeMe/beHe YCTaBOM Ca eBPOIICKMM IIpaBU/IMMa U CTaHJAPAMMA, 3a LITA CY,
IIOHAaB/baM, HEOIIXO[IHE JOJATHE M3MEHE HOpPMATUBE JIp>KaBa.
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Op Boca M. Henaguh
Cypnuja YcraBHor cyna Perry6muke Cponje

OIIIIITN OCBPT HA KOHTPOJIY YCTABHOCTHU
CYICKE BJIACTU

Cyncka BracT, Hajuenrhe onpeze/buBaHa Kao ,He3aBUCHA U CaMOC-
TaJIHAa TPaHa B/IaCTH , Ca CBOjUM VHCTAHIVIOHVMM HAa/I30POM, 3ayTo je 6ma
nomrehena KoHTpone ycraBHOCTH.! Y OHOCY Ha HEIIOCPEHY YCTaBHY
KOHTPOJ/Iy IPaBHUX HOPMM, YCTaBHM HAJ30p HaJ akTuMa (M pajmama)
PEeNOBHUX CY[OBa y IPUHIMNITY je ,0CTajao 110 CTPaHU, CBe HOTJIe IOK je
yCTaB CMaTpaH OCHOBHUM aKTOM O ypehemwy (orpaHudermny) mommrudke
BJIACTM U HajBUINMM IIPAaBHUM aKTOM U3 KOjeT M3BMPY CBe [pyre IpaBHe
HopMe. TakBO IOMMakbe y/Iore yCTaBa Mo je 3a HOCIEeANLY Ia PeJOBHA
CYHOBY, IPUINKOM OJTy4MBama y CYACKUM IpefMeTuMa (ClIopoBuMa),
HIICY HY IPMMeUBAIN YCTaBHe ofpende. VICTO Tako, yCTaBHU CYHLOBH,
¢ 003MpOM Ha BUXOBY eKCKJIY3MBHY (QYHKIMjy UCIIATUBAbA YCTAaBHOCTH
IIPaBHMX HOPMMU U TYIMe OIpefie/beHy HaMlTIeXXHOCT, jOLI Mambe Cy Ounn y
PN 2 OFUTY4Y]jy Y IIPeMeTIMa HeIIOCPEHO OBe3aHM ca IIpaBiMa
HOjefMHALIa, WIM [IAK [a ,,MHTepBEHNIIY  y CyAcKUM mpouecuma. [Toxce-
THMO JIa CY YCTaBHMU CY[JOBY, 4yBajyhu CyIIepMopHOCT ycTaBa y OGZHOCY Ha
CBe [ipyre IpaBHe HOpPMe, C ITOYeTKa JIe/Ia/i IPeBaCXOHO Kao , HeraTUBHIA
3aKOHOZIaBIM . Y CYLITMHM, OBY CYIOBM Cy OMJ/IU TY Jia OLleHe fIa /N je jeflaH
3aKOH (WM APYTM MPOINC) Y CK/IAY ca YCTAaBOM WM HE U JIa, C BpeMeHa
Ha BpeMe, pellle eBeHTya/IHe CIIOPOBe O CYKOOY HaJIeSKHOCTH Y CTIOXKEHO
ypebennm gpxaBama, nan mak cykobe Hajie>xXxHOCTH usMeby nojennumx
opraHa Jip)KaBHe B/IaCTU. YKPATKO, 13 M3HETOT CJIefiU [ja YCTaBHU CYLOBU
(ceM He3HATHMX U3y3eTaKa) ¥ HUCY IMa/IV OVDKM KOHTAKT HU JVjajIor ca
PEOBHMM CY[IOBMMA, HUTY HEIIOCPefjaH “HOAMp ~ ca CYACKMM OfTyKaMa.

JToKTpyHa O HE3aBUCHOCTY CYACKE BIIACTH M AIICOTTY THOj HEOAMPIBI-
BOCTY CYACKVX OfiTyKa Off CTPaHe BaHCY[ICKMX OpraHa I Tena cTojehnMa je

1) ITocTojame ycTaBHUX CYHOBA y YCTABHOj TUTEPATypy HABOAMU Ce Kao je[[HO Of
TUIUYHKX 06erie)kja cCaBPeMEeHOT eBPOIICKOr KOHCTUTYI[VIOHAMN3Ma. YCTaBHM CYJI JaHaC
IIOCTOj! Y CKOPO CBUM €BPOIICKMM 3eMa/baMa KOHTVMHEHTa/THOT IIPaBHOT cycTeMa (CKaH-
IMHaBCKe 3eM/be, EcTonmja, Xomanpuja u Ipuka cy y Tome nsyserax).
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OCTajajzia HeTaKHYyTa. Birajjana je u cBojeBpCHa JOTMa O OIIITEM IIOBEPErY
rpabana y oprane cyjcke BIacTi, HApOYNUTO y BPXOBHE — KacallIOHe CyI0Be
(xao HajoOpasoBaHUje) YMja je aKTMBHOCT IIPBEHCTBEHO OMjIa ycMepeHa
Ha o6e36ehuBame BragaBrHe 3akoHa. Ho, He Tpeba moce6HO jokasuBaTn
IMIEHMITY fI je VI CYZICKa B/IACT, Kao M CBaKa IpyTa B/IACT, CKTIOHA [Ie/IOBAIbY
MMMO NIpaBHUX IIPaBUJIa, Te 1a Ofipefde ycTaBa U 3aKOHa, caMe 110 ceou,
HIICY JOBOJbHE [Ia ,,IOCTaBe U Jp)Ke" OpraHe BJIACTH, I1a HU CYACKe, y Tpa-
HIIIaMa IHIXOBYX YCTaBMX oB/airhemwa, HUTH fIa X CIIpede Y apOUTpepHO)
IpUMeHU IpaBa. [[en1Mo OHO CTAaHOBUIITE KOje TBPAM Ja U KaJ HOCHOLIN
6110 KOje BIacTH, a TO 3Ha4M U CYACKe ,,IMajy HajOooJ/be HaMjepe U CTPOTro
usbjerasajy 3noynorpebe, 6e3 Hajj30pa yBIjeK cy Moryhe norperke, Ima u
katacTpodainte ogryke” (B. Smerdel).

Pa3Boj ycTaBHe, IleMOKpaTCKe ip>KaBe U IMpPebe 3Ha4aja yCTaBa Kao
OCHOBHOT 3aKOHa 3eMJ/b€, 4lije Cy ofpende o /byACKUM IpaBuMa yTBphene
Kao o6aBsesyjyhe, a ,,IOCTyNIM 32 [TO3VBambe HA Ta IpaBa IIOCTA/IN OCTBa-
PUBU", JOBE/IN CY U 1O YCIIOCTaB/balba KOHTPOJIE le/latba CyACKe BIacTy,
Tj. 5O HEIIOCPEHOT MCIINTUBAba YCTABHOCTY CYACKMX OJJTyKa. Y IIOYeTKY
IpUXBaTaHa BPJIO PECTPUKTUBHO, Ta KOHTPOJIA JAaHAC je II0CTaJIa jeHa O
JiBe OCHOBHE (YHKIIMje YCTaBHOT CY/ICTBA. Y IIPBOM pPefy, OHa Ce OCTBapyje
y IOCTYIIKY IIO ,,yCTaBHOj >Kalbu, Koja ce 0f 3eM/be JJO 3eM/be YHEKOIIIKO
pasymKyje: 0 CBOM HasuBYy (>kanba, Tyx6a, amparo, anenanuja, IpuTyxoa,
IPEeJYIOT U CJ1.), IPeMETY 3aIITUTE, OONKY, ZOCTYIIHOCTH, KA0 U I€jCTBY
OIUTyKa JJOHETUX 110 TOM IIPaBHOM CPeJCTBY. YCTaBHa >kaj10a, TO M3y3eTHO
IIPaBHO CPECTBO, IPUOMVDKITIA je YCTaBHe CY[J0Be CYACKOj BIACTI U IOBETA
VIX Y HeIIOCPEeIHU KOHTAKT J CTA/IHV AMjaJIor ca CY[ICKUM ofTykama. To ce
OJIHOCH KaKO Ha 3eM/be Y KOj/IMa je yBeJjeHa ITyHa I JJa/IeKOCe)XHA YCTaBHa
aba KOjoM ce MOTYy IITUTUTH CBAa YCTaBOM 3ajaMyeHa Jby/CcKa IpaBa U
cnobope (MHAMBMYaTHA U KOJIEKTMBHA), TAKO U Ha OHE 3eM/be Y KOjuMa
ce IIyTeM yCTaBHe kanbe Mmpyyka 3aIITUTA CAMO TIOjeAVHIM ITpaBuMa U
cmobofaMa Koje Cy eKCIUIMIUTHO HaBefleHe Y YCTaBy.

C Teopmjcke Tauke ITIEAUILITA, yCTaBHA KOHTPOJIA HaJ| CY/ICKOM BJIa-
why 1 BeHO JipXKatbe y TpaHyIlaMa ycTaBa Kao HajBUILET IpaBa MOIJIM CY Ce
YCTQHOBUTH U IIVPe Pea30BaT! TeK HAKOH LITO je YMecTo Haverna (upeje)
0 He3aBMCHOCTM M CAMOCTATHOCTH CYZACKe BIACTM, Haue/la 3aKOHOLaBHOT
HO3UTYBM3MA Y MTHCTAHIVIOHE KOHTPOJIe (T/ie CY/ BUILET CTeIleHa OfTydyje
0 3aKOHUTOCTH Pajia HIDKeCTEIIeHNX CY/J0Ba), IIpeBarHyjo Hauesno (mpeja)
CympeMaruje 11 IpMOPUTETA YCTaBa Kao OCHOBHOT 3aKOHa, 4nje ce ofpenode
HEIIOCPENHO NMPUMEIbY)y U IUTUTE, OGHOCHO YyBajy X FapaHTYjy Off CTpaHe
IOCEeOHOT YCTaBHOT OpTaHa.

YcraBHa npakca, cKopo 6e3 n3yseTka, IoTBphyje onpaBIaHOCT IIPo-
HIMpema HelocpefjHe YCTaBHe KOHTPOJIe U Ha aKTe CyACKe BracTu. VIH-
AMBUAYaIHA YCTAaBHA XKai0a, OfMax 110 CBOM yBoDemy, mocrana je Beoma
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nomynapHo npaBHO cpefctBo.” Haberle koHcTaTyje fa cy, ca yBohemwem
ycTaBHe xasbe, rpah)aHy y ycTaBHMM CY[JOBMMA ,,3a1CTa JOOUIN CBOj CY/
par exscellence.> 3a;yro eKCKIy3MBHO, YCTaBHO CYACTBO ITOCTAJIO je ,,CYI-
CTBO OOMYHMX JbY[U ', KojeM ce rpabany HermocpenHo o6pahajy ,,Tyxehu”
U HajBUIIIE CY[JOBE Y 3eM/bM, YBEK KaJl CMaTpajy fa Cy UM IOjeAMHAYHUM
aKTMMa U pafilbaMa CY[CKMX opraHa nospehena mwm yckpahena muxosa,
yCTaBOM 3ajaMueHa IIpaBa. Y 3HaTHOM OpOjy CaBpeMeHUX eBPOIICKUX 3e-
Majba YCTAaBHU CY/IOBM CY IIOCTa/IM jelHA Off HAjIIPUBIAYHNjUX AP>KaBHUX
VHCTUTYILYjaA 32 3aIITUTY /bYACKUX IIpaBa, IITO 32 MOCTE[UIY MM TIOf-
HOIIIeHbe M3Y3eTHO BEIMKOr Opoja IOIHecaka HaC/IOB/bEHMX KA0 YCTaBHE
xanbe.* TakBa mpakca uMa cBoje foOpe cTpaHe, ay HOCY Y BETUKI PU3NK,
jep Moxe 036M/bHO YTpo3uUTH (PYHKIMOHATHY KallallUTeT YCTaBHMUX CYLOBa
(IIOroTOBO y 3eM/baMa Ca Hele/IOTBOPHOM CYICKOM 3aIITUTOM),’ IIpeTBa-
pajyhm ux decro y ,,cyfioBe JHEBHe MHTepBeHIuje".°

2) Taxo je YC Hemauke usmeby 1951. u 2003. mpumuo 141.203 ycraBHe >xanbe (J.
Limbach, On the role of the constitutional Court of Germany, Ha cajry: www.festokyo.com/
Limbachetext-e htm). ¥ nepuony 2006-2013. npen YC Cp6buje usjasmeno je oko 38.000
YCTaBHUX >KasI0M, of yera BuLIe Off 95% 4iHe >Kande KojuMa ce OCIIOPaBajy aKTy i pajjbe
cyncke Bractu. Cm4HO ce femapa u 'y npakcu YC XpBarcke, Koju je y mepuogy o, 1991.
zo 30. jyna 2013. rogyae npumuo 6mu3sy 60.000 mpegMeTa 03HaYSHUX Ka0 yCTaBHE TY>XOe.
Y nepnony 1996-2013. YC buX nopseTo je Bue ox 40.000 anenamuja.

3) P.Haberle, Ustavna drZava, Zagreb, 2002, 118.

4) Vnycrpanuje paau, mpeMa IofganyMa Koju ¢y HaM Ouin JOCTYIHY, Y TOKY
2012. ropgune YC Cp6uje mpumuo je 10.069 ycraBHux sxanbu, YC Xpsarcke 5.980 ycTaBHMUX
Tyx61, a YC buX 4.730 anenanuja.

5) ToBopehu o ,kpusu“ ycraBHocyzncke 3aurtute y CnoBeHuju u meHOM 0be-
CMUIIJbaBakby yCTIef, BeMMKOr 6poja ImpeMeTa, Te 3amaxyhu ce 3a ysoheme ,,cmobogHOr
usbopa ImpeaMeTa“ pajy pelllaparma HajBaXXHUUX YCTaBHOIIPAaBHUX INTamba, 1. Pubmuamy
(panuju mopmpencepunk Cyaa), KOHCTaTYyje [ia ,IIpaBO CBAaKOT fla Ha Kpajy MOKe Ja ce
o6pary n YC Mao Bpesy, ako Mopa Jla YeKa HeKO/IMKO TOAVHA ", VTN Jja e IpefMeT 3aBp-
IIaBa y pa3yMHOM POKY, ,,a/Ii I10 IpaBITy HeoOpasnoxkeHUM opdaryBarmeM (1. Pubyrany,
Jbygcka upasa u yciiasena gemoxpaiiuja, beorpax, 2012, 112-124). Ykasyjyhu Ha To pa je
YC XpBatcke y 2008. roguau pemno Bute of, 5.000 mpenmeTa, J. Omejen, mpefcenHuna
Cyna onemyje ,/ia je TO FOpiba IPaHNI}A HeroBOT QYHKIMOHATHOT KalaliTeTa YOIlTe
KOjy je Teuiko mpehn, ca TpeHIOM CTa/THOT MoBehama rofnIber IpIIBa MPeAMeTa, ,yCIex
Jera je XpBaTCKO YCTABHO Cy[JOBatbe HEBOjOCHO 3alaso y Cujelry yIuLy ..., ,OHO je y Iy-
60koj pynkumonannoj kpusu*“ (J. Omejec, O potrebnim promjenama u strukturi hrvatskog
ustavnog sudovanja, Hrvatsko ustavno sudovanje, Zagreb, 2009, 44-45). KoxncrarosaHo je
ma je u YC Cpb6uje Takobe 3arymieH mpegMeTnma 1o yCTaBHUM SKambaMa 1 fja My TIpeTH
¢yukimonansa kpusa (b. Henapuh, O jemcitisuma HesasucHocitiu ycitiasHux cygosea, beo-
rpag, 2012, 110-132). Cinuna curyanyja je u'y YC boche n Xepuerosuse (Jb. Osxerosuh,
Atienayuona nagnexcrociti Yeimiasnoi cyga bocne u Xepyeiosune, bama Jlyka, 2013, 109-161).

6) AKO yCTaBHU CYJ CBaKOHEBHO MHTEPBEHMIIE (IITO CBAKAKO YMHY aKO Y TOKY
jenHe ropuHe peuraBa usmehy 5.000 1 8.000 ycraBHUX KanOu, IOMYT yCTaBHUX CYZOBa
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3a pas3nMKy of] yCTaBHE KOHTPOJIe IIPABHMUX HOPMU KOja ce cMaTpa
OIIIITOM KapaKTEePUCTUKOM €BPOIICKOT MOJie/Ia YCTaBHOT CY/ICTBA, 32 yC-
TaBHY KOHTPOJTY CYACKUX OJIYKa, TO Ce jOII yBeK He MOXe yCTBpauTu. VI
Meby gp>xaBama Koje cy mpBe y EBporu yBere MozepHe ycTaBHe CyIOBe, aKO
ce usysme Hemauka, cyficKa B/IacT ce y IPMHIMITY HUje TIOABpraBaja Hemo-
Cpe[iHOj yCTaBHOj KOHTPO/N. TaKo, HU y 3eM/bY POJOHAYETHULIN MOJIEPHOT
YCTaBHOT CYACTBA — AyCTpuju, Cy[iCKe OfTyKe Y IPUHIMITY HI JJaHaC HUCY
IpeMeT HeloCpeiHe yCTaBHOCYCKe KOHTpose.” VM y HU3y ApyTHX eBpoIl-
CKMX Jp>KaBa ca 3aIla)KeHOM Y/IOroM ycTaBHOT cyzicTBa (VTammja, [Tobcka,
Mabapcka, Pycuja u np.) HemocpegHy ycTaBHU HaJ30p 3aycTaB/ba ce Ha
Kanmjama (rpaHniama) cyscke saactu. [Ipen ycTaBHUM CyoBUMa OBUX
3eMajba He MOJKE Ce HEIMIOCPENHO OCIIOpaBaTy II0jeIHAYHA CY/ICKA OJITyKa,
Beh ce y MOCTYIKY ycTaBHe KOHTPOJIE MICTIUTYje U HaJI3Mpe 3aKOH per se, ajii
He 1 1eTOB HAauH IIPMMeHe Y MOjeMHaYHOM CYACKOM IIpeaMeTy.®

Cyncka BiacT, IpBM NYT je peasHo MOABPrHYTa HEMOCPENHOj KOH-
Tponu ycraBHOCTY Iper, CaBe3HMM ycTaBHUM cypoM Hemauke (1pe mect
JlelleHyja) y IOCTYIIKY 110 YCTaBHO] KaI0y Kao CYICUANjapHOM IIPaBHOM
CPEACTBY 3a 3alUTUTY OCHOBHUX JbYICKUX IpaBa. Of Taga cy, CBOjy yI10-
Ty 1 TI0/I0XKa] Y JOMEeHY KOHTPOJIe YCTAaBHOCTM CY/CKe B/IACTH,” eBPOIICKN

buX, Xpsarcke, Cpbuje), ia Makap TO YMHIO Y Hajo0/b0] Bepyt 1 KBAIMTETHN]jE Off IPYTUX,
TaKBO fle/latbe 06jeKTUBHO CTBapa yC/IOBE Ja YCTABHMU CYH IOCTaHe )XPTBA COIICTBEHOT
axTuBusMa. CTide ce yTICaK He CaMo O OTPOMHOM Opojy IpefMeTa Ipefs MHCTUTYIIjOM
KaKBa je yCTaBHM CY Beh 11 0 OIICeAHYTOCTM [OjeAVHIX CYAOBA CTATUCTUKOM IIPUM/bEHIX
U PELIeHNX [IPeMeTa.

7) Ilopcehamo, fa OCHMBaY eBPOIICKOT MOfIepHOT ycTaBHOT cyncTBa X. KenseH Huje
610 TIpUCTAINIA INPEHha HAJIEKHOCTH YCTAaBHOT Cyfja Y JOMEH HeloCpeIHe 3allITITe
JbYICKUX IIpaBa. 3a mbera Cy Ta IpaBa MpefCTaB/baja ,IPUPOJHO IPaBO, Te je yI030-
paBao fa 611 y CBOM HACTOjamby Jja OTKPU)Y U Ofpefie CaipXkaj OBUX IIpaBa ,,ycTaBHe [61]
cynuje 3ampaBo nocTaje cBeMoryhn Hangsakonomasuu ' (La garantie juridictionnelle de la
constitution, 44, R. D. P. 197, 1928). 3aroBopHuuy mupema yCTaBHOT Hai30pa TBPAUIN
Cy ma open6e o JbYACKUM IpaBUMa He 61 MMaJle OTIIYHY 3allITUTY Kaja He 61 OCTojao
YCTaBHOCY/ZICKM HaJi30p U MHAVBU/YaIHA YCTaBHA JKanba, Te Aa yIpaBo AenaTHoihy yc-
TABHUX CY/0Ba, KOjIMa je IIOBEePeHa 3aLITITA YCTaBHe AeK/Iapaliyje OCHOBHIUX JbY/CKIX
cnobopa 1 mpasa, ofpende ycTaBa IpecTajy fia 6yny ,Iyke ¢punozogcke npokaamanuje”
(Cappelletti). Ynopenu u L. Favoreau, La Politique saisie, par le droit, Paris, 1988, 15-73 u
La Legitimite du juge Constitutionnel, 2 Revue internationale de droit comparatif, 1994, 557.

8) O tome G. Zagrebelsky, La Giustizia constituzionale, Mulino, 1988, 156; A. Pizza-
russo, Presentation de la Cour Constitutionnelle Italienne, 6 Les Cahiers du Conseil Consti-
tutionnel, 31, 1998; L. Garlicki, Vingt Ans du Tribunal Constitutional Polonais, Presses univ.
Aix - Marseille, 2006; L. G. Halmai, The Hungarian Approach to Constitutional Review. The
End of Activism?, W. Kluwer, 2002, 204-207 u T. Mapuukosuh, ,,JitepnperatuBHe OfyKe
ycTaBHMX cyfoBa’, YeiniasHu cyg Cpouje — y cycpeiii Hosom Yeitiasy, beorpan, 2004, 248-250.

9) Mapa cy ycTaBu jyrocioBeHCKe defiepalije U lbeHUX Ap)KaBa WwiaHua (Hajope
OHI 13 1963, a TOTOM yCTaBHY aKTH CaBe3He fipxkaBe foHeTy 1992. 1 2003) npensubanu Mo-
ryhHocT o6pahama rpahana ycraBHOM cyny (1Ipe cBera caBe3HOM), pajii 3allTUTE YCTaBOM
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YCTaBHU CYJJOBY jayasiy IIOCTENEHO, KAKO Y IOITIeNy CY[CKMX aKaTa U Pafibu
KOjy Cy IIOAJIO’KHY YCTaBHOM HA/I30PY, TAKO 1 Y TIOI7Iefy oBaiherma ycTa-
BHOT CyZIa Y IeroBoM Bpluewy. [JaHac cy y EBponu 6pojHe 3em/be (momyT
[Inanuje, Yemke, CroBauke, bocue n Xepuerosnune, XpBatcke, CrnoseHuje,
Cpb6uje, Lipue Tope u np.) Koje cy HeOCpegHY YCTaBHOCYACKY KOHTPOITY
IPOIIMPUJIE ¥ HA IOMEH CY/ICKE B/IACTH, IO YI/IEAY Ha UCKYCTBO HEMAYKOT
YcraBHOr cyfa. Bpiieme oBe ¢yHKIIMje, 110 TPaBUIY, CTaB/bEHO je Y MICTH
HIBO Ca I3BOPHOM (QYHKIIMjOM YCTaBHMX CY/i0Ba — KOHTPOTIOM YCTaBHOCTH
IPaBHMX HOPMM, C TUM ILITO je Y IIPaKCH, OCTyIambe 10 YCTAaBHUM KaJl-
6ama Bps1o 6p30 IoCTaIa JOMUHAHTHA YCTaBHOCY/CKA HaJIEKHOCT. Basba
MMaTy Ha YMY U Jia je IoCcTojame EBpoIckor cyjia 3a /by/icKa IpaBa, Kao
CBOjeBPCHOT HaJJHALIMIOHA/IHOT YCTaBHOT CY/ja, Ca CBOje CTpaHe JOIIPMHENIO
fla ce YCTaBHO IIPaBO, a TUME U YCTAaBHO CYCTBO, Ha HAl[MOHATHOM HUBOY
IIOYHe HAIJIO Y3[13aTy Ha [I0/I0XKaj jeflHe Off Haj3Ha4ajHMjIX 00/I1acTy IIpaBa,
a yCTaBHU HaJ30p HaJl CyfICKOM Braiihy Ha HBO 3y3eTHO BasKHe 00/1acTu
npaBHe (M ApYyLITBEHE) JIe/IaTHOCTI.

Jlakiie, HajONIITUjX OCBPT Ha yCTaBHA pellelha U YCTaBHY IIPAKCY
CaBpeMEHMX eBPOIICKUX APyKaBa, II0Ka3yje fia je y/ora yCTaBHUX CYOBa,
y BpllleYy YCTaBHOT Hafl30pa, »,Hapacia fajeko u3Haj KenseHosor oge-
kuBama“ (A. La Pargola). C mpaBoM ce MOXKe KOHCTaTOBAaTH jja je KOH-
1eMniMja yCTaBHOT HaJl30pa y OBMM 3eM/baMa 13pa3 OCTBapema njeje ja ce
BpIIeHe YKYITHe p)kKaBHe (jaBHE) BJIACTY ITOAPeNAN ycTaBy. IpyruM pednma,
II0CTOjare YCTaBHOT CY/Ia, Kao ITOCEOHOT YCTaBHOT OpraHa, ca oBanrhemeM
fla MICIIUTYje YCTaBHOCT aKaTa CBYIX OpraHa p)KaBHe BIacT 6e3 M3y3eTKa,
Te Jla 3 IIPABHOT IIOpPeTKa OTK/IOHU HEYCTaBHe aKTe (A y HOjeMHUM CIIy-
JajeBMMa 1 pajiibe), ,OMOTyhyje 0)KMBOTBOpeme Havyena fla je CBa B/IacT
noxpebhena npasy*, ¢ jeqHe cTpaHe, TOK C APYTe, jeMUM ,,Ja je LeTOKYITHO
npaBo y ckmafy ca ycraBoM™ (L. Guerra). YcTaBHUM CymoBameM Xeln ce
y CTBapy, IPaBHMUM CPEICTBMMA, OCUTYPATH Jla BplIeke CBUX AP >KaBHUX
¢byHKUMja, a TMMe U CyAcKe — Oyfe y ckmagy ca ycraBom. '

II

YcTaHOB/BEE HETTOCPeHE YCTaBHE KOHTPOJIE CYACKe BIACTH, IIOf -
CTaKJIO je OIICeXXHe pacIpaBe O MIPUPOAY Te KOHTPOJIE U HeHOM JJOMETY,
Te O YTUIIAjy YCTAaBHOT HafI30pa Ha CYZCKe IIpolece YOIIlITe, TOCeOHO y
3eM/baMa y KOj/Ma je yBefieHa ITyHa ycTaBHa >kajnba. [Ipenmerom HapouuTe
IaXKibe IIO0CTajIa Cy MUTaba Be3aHa 3a OIHOCE YCTaBHMUX CY[i0BA M BPXOBHMX

3ajaMYeHNX /bYACKUX IIpaBa — IyTeM IIPeiIora, OGHOCHO (ycTaBHe) Xanbe — Ta MpaBHa
cpefcTBa O1Ia Cy Y CYLITHHY BUILE YCTaBHA IeKOPalija, HETO PeaHO IIPaBHO CPEACTBO.
10) Bupetn I. Krbek, Ustavno sudovanje, Zagreb, 1962, 6-7.
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(KacaIoOHMX) CYOBa, KOji ¢y Hajuenthe yctaBoM ofpehenn kao ,,HajBuIm
cypoBu y 3eM/bM (Y 4Mjoj je HafiexxHOCTH Beh TpafgnIMoHaTHO 3aIITUTa
IpaBa ¥ IpaBHMX MHTepeca rpahana). HapaBHoO, ycriocTaB/bame ycTaBHe
KOHTpOJIe CYZICKe B/IACTY U ,,yBODheme“ yCTaBHOT Ccyzia y 00/1acT HermocpeHe
3aIITUTE JbYACKYUX CI060/a U TIpaBa, y 3HA4ajHOj MepM je M3MEHWJIO TIOTa3HY
upejy nopene GpyHkiuja n3Mely ycraBHOT cyfa Kao ,HETaTMBHOT 3aKOHO-
flaBLa“ M peOBHMX CY[0BA KaO HOCM/IAl|a He3aBUCHE CY/ICKe BJIACTH, Te
HaMeTHYJIO TOTpely /ja YCTaBHU CYA, ,,Hahe cBoje MecTo y Toj obmactu®. To je
JIaKJIe 3aXTeBaJIO [Ia Y OHOCY Ha CYZICKY B/IACT U1 FbeH Ye/THU OpPraH — BPXOB-
HU (KacalyoHu) cyx, 6yze onpefe/beH JOMEeT YCTaBHOCYICKE KOHTPOJIE, Tj.
Hia ce G/IVDKe Ofpeay yCTaBHOIIPAaBHA TPaHMIIA Jie/lalba YCTAaBHOT CY/Ia, Kao
V1 1beroBa oBjIalhema y BplIemby KOHTPOJIE YCTaBHOCTM CYACKUX OfiTyKa."!

360r 06MMa OBOT pajia, HUCMO Yy IIPUININ Aa ce ocBpheMo Ha cBe
Ba)KHIje acIleKTe OfHOCA U Be3a YCTaBHOT Cy/ja U PeSOBHMX CYAOBA, HUTU
IIaK Ia yKasdyjeMo Ha OpojHa muTama Koja Cy ce UCIOo/baBaa y BpUICHY
KOHTpOJIe YCTABHOCTM aKaTa M pafiiby CyAcke Bractu. Mehytum, omre je
3allaKame Y yIIOpeJHOM IIpaBy Ja je ocTBapuBame oBe PyHKUMje Beh Ha
CaMOM IOYETKY JIOBEJIO IO HAIIETOCTH Y OfIHOCMMA OBUX OPTaHa, a II0ce6HO
YCTaBHOT 11 BPXOBHOT (KacalyoHor) cyAa. Ta modyeTHa HAalleToCT, OCIefuIia
je HoOpuM [e/IoM YnibeHUIle /Ja BPXOBHYU CYHOBHY, Ka0 HajBUIIN CYLOBU Y
Ap>KaBU, HUCY 6]/[}1]/[ HaBUKHYTU Ha 6I/UIO KaKBYy IIpaBHY KOHTPOJ/IY CBOT
pajia, aly HU Ha HeIIOCpeiHy IpMMeHy ofipefaba ycraBa. Pasmarpajyhn
Te otrope 1 TeHsuje P. Passaglia koHcTaryje fa cy ,,cyamje unje onmyke
MO>Ke TOHVIITUTY OPTaH KOjyi ce Hajla3) BaH CyJICKe Xujepapxuije IIPUPOJHO
obaspuBuje Kajia je ped 0 CBOjUM HAJIJIEXHOCTUMA', T€ [ja CTOTa ,YUM UM
ce yKake IIPUINKA HACTOje Ia ICTAKHY CBOjy BIACT, onupyhu ce cBakom
HaMeTawy .2 II7IOHO /10 3a cTa/IHe paciipaBe U Cliopea n3Mel)y ycTaBHMX
CYZOBa J1 OpraHa CYACKe BIIACTH, JIKI U Y YAHEHVIIN 1a TEKCTOBM ycTaBa'’
¥l 3aKOHa, 110 IIPaBUJIy, He Caip>Ke pellera KojuMa 6u ce 6mmke ogpebu-
Bao loMeT (1 rpaHuIle) yCTaBHEe KOHTPOJIE, KA0 HI pelleha O OBanhemy

11) Buperu L. Garlicki, Constitutional Courts versus Supreme Courts, International
Journal of Constitutitonal Law, 1, 2007, 45 u gabe.

12) P. Passaglia ,,La réception des décisions des juridictions constitutionnelles par les
pouvoirs constitutés’, Annuaire International de Justice Constitutionnelle, XXVII, 2012, 634.
O Tome ommnpHo kop: L. Garlicki, #. g., 44-68; M. JIasapoBa TpajkoBcka, ,, Y/1ora ycTaBHOT
CyZia y 3alUTUTH JbYACKUX IIpaBa, IPaBo Ha yCTaBHY Xanoy", pedepar Ha Kondepenrmju
YcraBHor cyza, beorpap, 25. cenrrem6ap 2009. u b. Henagnh, ,,O HeknM acnekTuMa ogHOCa
YCTaBHUX U PeJOBHMX CYOBa", Y10ia u 3Hauaj ycitiaéHol cyga y ouysearvy 61agasure ipasd,
beorpap, 2013, 71 n fame.

13) YBupmoM y ycTaBHe TEKCTOBE MOXe Ce 3aK/bYUNTH Jia je 0Baj OOIMK KOHTPOJIe
HOJHOPMUPAH U, IO IPABUITY, IIPEIYIITeH 3aKOHOJaBHOM 00/IMKOBamby. Tako HITp. caMo
10 jepHy oapendy nocseheny oBoj kouTponu umajy Ycras Cpbuje (uran 170) n Ycras
Xpsarcke (wiaH 128).
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YCTaBHOT Cy/ja y MCIIUTUBAY YCTaBHOCTY CYZICKUX ofyryka. Crora, off caMor
IIOYeTKa JI0 JaHac, IIpaBHA CTPYKa yIIOPHO Tpara 3a IOY3jaHMUjUM KpuTe-
pUjyMuMa U OCHOBNMMA 3a pasTpaHuderbe QyHKIVje YCTaBHOT HaJj30pa I
¢dynKyje cybema (Tj. BpIema cyncke Bracty).' VI camu cygoBy TeXWn
Cy M3HalTaXxemwy ofpeheHnx obpasaia, OZHOCHO IIpaBIUIa ¥ KpUTEpUjyMa
3a yTBphuBame ,,IOIyCTUBOT JOMeTa“ OBOT 00/IMKa YCTaBHOCYACKOT HaJ-
3opa. VnycTpatuBHa cy Tako npaBuia (KOHBeHIuje) 1 popMy/e HacTase
y TeOpUj! ¥ IIPAKCH €BPOICKUX YCTAaBHMUX CY[0BA, KA0 IITO Cy: KOHIIEHT
crienyyaHOr (YCTAaBHOT) ITpaBa 1 0OMYHOT (3aKOHCKOT) ITPaBa; IIOCTYTIabhe
y 4eTpu Kopaka; Xekosa u lllymanosa ¢popmya; mpeior 1a yCTaBHM CYL
yTBphyje camo Hadvesa, a ja peOBHUM CYJOBUMa TpeOa IPeIyCTUTH Jia y
OKBMPY TUX Havesa u3Haly mpaBnIa Koja OAroBapajy pelraBamby KOHKpeT-
HOT C/Ty4aja; IPaBIUJIO fIa YCTABHU CYJI CBOje OfITyKe, Y IIPMHINITY, Tpeba fa
3aCHVBA Ha YMIeHMIIAMa U Ha TYMadey 3aKOHa [IIpaBHMUM CXBaTambyMa]
yTBpheHNM off cTpaHe HajBUILET PeJOBHOT CY/Ia, OFHOCHO Ha OHOM IITO je
mao iudex a quo,"” Te Ka yCTaBHU CYJ, IOCTYIIA Y CKIAZY Ca T3B. KIAY3Y/10M
ga, ocum.... (cCXoHO Kojoj he mpyradumje mocTynary camo u3y3eiiHo — HIIp.
aKo je ped 0 apOUTPapHOM, CAMOBO/BHOM VIV YCTABHO HEIPUXBAT/bMBOM
IOCTYTaky PEJOBHNX CYH0Ba) U CIIMYHO.

III

YnyhuBamwe Ha KOHKPETHU YCTaBHU Ha/i30p jegHe CYACKe OmIyKe
jecte Impoliec y KojeM YCTaBHMU CYJ Y ITOCeOHOM IOCTYIIKY BPILY ,,ITPEeT/Ief
OCTIOpeHe CY/CKe OfTyKe Ca CTAHOBHUINTA FeHe CAIIACHOCTH ca ofipefibama
yCTaBa 0 JbYICKMM IIpaBuMa 1 cnobopama. [la i he mpaBHOCHaXHE CyZIcKe
OIIyKe ,M3ApXKaTK Taj Haj30p uau Hehe, Mocnenmy ped UMa yCTaBHU
CYJ, aKO Ce 13y3Me KOHTPOJIa HaJjHalMOHATHNX (MehyHapogHuX n pern-
OHA/IHMX) MHCTUTYIIMja y JOMEHY 3alITUTe OCHOBHUX JbY[CKMX IpaBa.'®

14) YcraBHM CyIIOBY CY IPUXBATH/IV HOjeAMHE OFf TVX IIPEJIOTa, Al Y IUTEPaTypu
CTOjU OLieHa JIa Ce HIjelaH Off HIUX HUje yCIeo AOCTeRHO cripoBecTn y mpakcu. O HaBe-
menoM ommupHuje Kop: J. C. Beguin, Le Controle de la constitutionnalite des lois en RFA,
Paris, 1982, 185-191; S. Rodin, ,Osnovni parametri reforme Ustavnog zakona o Ustavnom
sudu®, Zbornik pravnog fakulteta, Zagreb, 6/1998, 652-653; b. Henanuh, O jemcitisuma
He3a8UCHOCTHY YcilasHux cygosa, beorpap, 2012, 70.

15) R.Jaeger iS. Bross, The relations between the Constitutional Courts and the other
national courts, including the interference in this area of the action of the European courts,
Karlsruhe, 2001, 23, 28-29.

16) O omHOCy EBpoOICKor cy/a 3a JbyicKa IIpaBa 1 HALMOHATHUX YCTaBHUX CY/I0Ba
sup. [I. Tlonosuh, Eepoiicku cyg 3a wygcka tipasa, Beorpan, 2008, 117 u Z. Poto¢njak,
»Europski sud za ljudska prava i Ustavni sud Republike Hrvatske u zastiti ljudskih prava®,
Hrvatsko ustavno sudovanje, 209. u faspe.
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[IInpemeM yCTaBHOCY/ICKOT HaZI30pa ¥ Y OBHOCY Ha CY/ICKY B/IACT CTBOPEHO
je HOBO OKpY)Xeme 3a JieJIoBame OBe IpaHe BAacTy yorurre. Hu HajBumm
CYZOBM He MOTY BUIIIe ITOY3/JaHO JIa padyyHajy /ja ce IOCTYIAK 3alITUTe Ipa-
Ba, OJIHOCHO CYJCKM CIIOp, e(VHUTUBHO OKOHYaBa JJOHOLICHEM hIXOBE
OJUTyKe, jep ce Ha CYZICKM IpolLiec (YIPKOC IIPaBHOCHKHOCTY Y KOHAYHOCTH
CYICKMX OJITyKa), MOYKe HaCTaBUTY IIOCTYIIAK UCIIUTUBAA YCTABHOCTI
THX OJJTYKa, Y IIPBOM pefly 3apaji 3allITUTe bYACKVX IIpaBa Mpef yCTaBHUM
cynom' (Hajuemrhe 1o MHAVBY/YaTHOj YCTaBHOj Xamou, ay ¥ IO APYTUM
IIPaBHMM CpeCTBMMA).'

YomnmraBajyhy MCKyCTBO yCTaBHUX CYZIOBa Y BpIIeY HaJ30pa Haf
cynckoM Braiihy MoKe ce 3aK/bYYUTH fIa Ce YCTaBHM CY[JOBU He 3afip>Ka-
Bajy caMO Ha IIPOCTOj OLIEHU YCTaBHOCTHU CYACKMX OJIyKa, OffHOCHO Ha
of6Mjarby MU YCBajalby yCTaBHE JKajbe 1 jeTHOCTaBHOj KOHCTATaIVjy 0~
BpeJie YCTaBHOT IIpaBa KOHKPETHOM CYACKOM OITyKoM Wi pafimoM. [Topen
TOTa, yCTaBHU CyioBY: (1) IOHUIITaBajy (YKIU/Ajy, KACUPajy) OfTyKe PefioB-
HIIX CyJ0Ba Koje Cy IPOTMBHE yCTaBy;'"” (2) Ha/aXy HaJ/ISKHOM CYZy Ja y
ozipeheHOM pOKY ,,pe0TBOPY IIpeAMeT ¥ IOHeCe KOPEKTUBHY OIIYKY; (3)
yTBpbYjy IpaBo Ha HaKHaJy IITeTe, KAO ¥ BUCHHY HeMaTepyjaHe U MaTe-
pujaHe mTeTe 300T y4nbeHe IOBPeJie MM YCKpahuBama ycTaBHOT 1IpaBa,
a moceOHO y cIy4ajy HoBpefie IpaBa Ha cyheme y pa3yMHOM pOKY — HITO
je Hnp. cny4aj y Cp6uju u Lipuoj Topu, a pannje n y Xpparckoj. Haparpe,
TI0jeflHY YCTaBHM CY/IOBMU Cy oBjlamtheny u ja y ogpebernm cinydajeBuma:
(1) moHOCe IpUBpeMeHe Mepe KojuMa ce 00ycTaB/ba U3BpIIeHe OCIOPEHe
IpaBHOCHAXXHE (11/M/IM U3BPIIHE) CYACKe OITyKe — IO JOHOIIeHha KOHAYHe
OJITyKe O IeHOj YCTaBHOCTH; (2) 06aBe3yjy HaJ/IeXKHN CYJ a JOHece HOBY
OITYKY y CKJIaJly ca H-eTOBUM OlleHaMa I CTaBoBMMa; (3) oxpebyjy Haunn
U3BpIIeHa CBOje oiyKe; (4) mokpehy ex officio noctynak (MHIMIEHTHE)
KOHTPOJIE YCTaBHOCTY 3aKOHA KOjU je PeIOBHY CYJL IIPYIMEHNO Y IOHOIICIhY
KOHTPOJIVICAaHe CYJICKe OfTyKe I JPYTO.

17) Ynopeputu A. S. Sweet, Governing with Judges: Constitutional Politics in Europe,
Oxford Uni. Press 2000, 209 u game.

18) Buperu M. Ilajsanuuh, Yeitiasna sawmmuitia wygcxux ipasa, Hosu Cag, 2001,
71, 92-97.

19) YcraBHM CyJ ce y 0BOj CUTyanuju, KenseHoBNMM pedHIMKOM pedeHo, jaB/ba Kao
»HETaTUBHU CyAMja“ KOjU eTMMVHIIIE U3 IPABHOT IOPeTKA HEYCTABHY aKT WM Pafmby
CyAcKe BacTy (ca CIMYHYM /IejCTBOM Kao [ja TO YMHYU MHCTAHI[MOHY, KaCAllOHU CY).
Yrepbyjyha omnyka ycraBHOT cyzia mMa 3a MOCTIEANIY TPECTaHAK [IPAaBHE BXKHOCTY Heyc-
TaBHUX IIPeCy/ia pefIOBHMX CY/IOBa, a1 M peoTBapambe CYACKOT IIOCTYTIKA IIpef, HafIeXKHUM
CYZIOM U JIOHOIIIeEhe KOPEKTUBHE OITyKe. YCTaBHMU CYJ| YeCTO ,,IIOITy T CKPeTHIYapa“ KaKo je
roBopuo L. Favoreau, oBor myTa ynyhyje cynose Ha [iefame 1 IOCTyIakbe CarlacHo yCTaBy,
OJIHOCHO Ha TIOLITOBame U MpUMeHy ycrapa. Ynopeantu S. Rodin, ,,Kontrola ustavnosti
i dioba vlasti“, Zbornik pravnog fakulteta u Zagrebu, 2/1996, 175-177. u b. Henapguh, O
HeKUM acileKimuma 0gHoca YCulasHux u pegosHux cygosa, 96—-104.
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Kapa je y nuramy yctaBHM Hajj30p HaJ CyfCKOM Biaiihy, ycTaBHI
CYHOBM HIUCY ofipeheHu Kao opraHu Koju Bpliie KOHTPOJIY IIONYT PeJOBHIX
VHCTAHIVIOHVIX CY[J0Ba, HUTV KOHTPO/IMIIY 3aKOHUTOCT ¥ IIPaBIU/IHOCT pajia
cynoBa, Beh oHM To ynHe Kao 4yBapu (rapaHTI) yCTaBa I ,,iell03UTapy OC-
HOBHIX YCTaBOM 3ajamueHNx BpefHocTH  (B. CranoBunh). Kao renepanno
IO/Ia3MIITe Y OCTBAPMBAIbY YCTABHOT HAZI30pa Yy OAHOCY Ha CYACKY B/IACT,
CTOjM CTAaHOBUIITE JJa YCTABHU CYZOBY He KOHTPOJIMIIY Jia JIX CY PeloB-
HII CYJIOBU ,,TIPABM/THO IIOCTYIIA/IN * IPUIVIKOM YTBphUBama 4MmbeHNIHOT
CTama ¥ IpUMeHe IIPOLeCHOT WIM MaTepyjaTHoT 1paBa,” Beh camo fa nmn
Cy »IOIITOBA/IM YCTaBHE OKBMpe" KOje He CMe Ia IIpeKOopauyl H) He3aBU-
CHa CYJICKa BJIACT, HU CJIOOOIHO CYAMjCKO yBepeme...”! Kax Bpum ycTaBHM
Ha/I30p, YCTaBHU Cy/l y IPMHLNITY He pelllaBa CyfICKe CIIOPOBe Y MEPUTYMY
YMeCTO HaJJIeXHMX opraHa,” Beh ce y IOCTYIIKy ycTaBHE KOHTPOJIE TPaXki
OATOBOp Ha NMNTame, Ia 1M Ce CYACKa BJIACT Y BpIIEkhY CBOjuUX QyHKIMja

20) Taxo YC Cpbuje (a cmuHo unne u ycrasHu cynosu y buX, Ilpxoj Topn, Xp-
BaTcKoj 1 C/I0BeHNj1) y CBOjUM OfTyKaMa KOHCTATYje: ,,a Y ’beTOBY HaJJIKHOCT He CIlajia
OlLieHa IPAaBUTHOCTY OJITyKa PeOBHIUX CYHOBa“; ,,/ja je Ha/UIeXKHOCT BUILNX CYIOBa a y 3a-
KOHOM ITPOMJICAHOM IOCTYIIKY KOHTPOJIe 3aKOHUTOCTH OJITyKa HIDKEeCTEeIeHNX CY/IOBa LieHe
IpaBUIHY IPUMEHY MaTepyjaTHOT U MPOLIeCHOT IIpaBa‘; ,,/ia Ieroba HaJJISKHOCT Hijje ia
OJUTy4yje y CHOpOBMMa O [...] IpyMeHY 3aKOHa; ,,ia eroBa opnanthema He IIOgpasyMeBajy
opaithera KakBa MMa CyJ , HUTI IIOCeRiyje ,,OlIITy Moh MHCTaHIMOHOT TpecybuBama Kak-
BY VIMajy CYZOBU; /ja HIje HaJl/IeXKaH Jja ,HAKOH M YMeCTO HaJlIeXXHUX CY[0Ba, WV APYTUX
Ip>KaBHUX OpraHa, CIIPOBOJY ITOCTYIIAK U pelllaBa CIIOpHe offHoce , Beh caMo ,,Jja ucrmryje
[ia /¥ Cy Ha/IJIeXXHM CY[OBY OJUIyKaMa Koje Cy JOHe/N 1 pajitbaMa Koje Cy IIpefy3e/i IIOfHO-
cuoLy ykajibe OBPeIIN VI YCKPATIIIY YCTaBHO IIPABO VIV CIOOOAY U ia YTBPIM [ia /M Ce
HABOJY yCTaBHe )Ka/ibe 3aCHMBAjy Ha YCTABHOIIPABHUM Pa3/I03MMa KOjUMa Ca CTAHOBUIITA
ycraBoM yTBpheHe cafpikyiHe 03Ha4eHOT YCTABHOT [IPaBa, HOTKPEIUbYjy TBPAY O Bber0BOj
noBpeny win yckpahmuBamy®; 1a je ,,jeANHO Ha[yIeXaH [a UCIUTYje TI0CTOjambe IIOBpefia
WK ycKpahuBama ycTaBOM 3ajaMueHNX IpaBa 1 cnobopa’, a ,.1a Huje HajllleXXaH [a, Kao
MHCTAHI[VIOHY (BUIIM) CY/ jOLI jeTHOM MCIIUTYje 3aKOHUTOCT OCIIOPEHNX aKaTa I Pajiibu‘;
»Ia IIMTabe HaulHa Ha KOjU ce JOKa3HM IOCTYIaK CIIPOBOMIY Off CTPaHe PEeOBHIUX CY0Ba,
Kao J M1Tambe IPUXBAT/BUBOCTY U OlleHe JOKa3a Hifje y HalTIeXHOCTI YCTaBHOT Cyfia, Beh
penoBHUX cypoBa“ u fp. O Tome B. Nenadi¢, K. Manojlovi¢ Andri¢, ,,Sprovodenje postupka
po ustavnoj zalbi i mere za njenu efikasnu primenu®, Ustavno sudstvo u teoriji i praksi, 122. n
marpe; C. Ribicic, #. g.; K. Manojmosuh Aunpuh, ,,ITocTyname 1 0611k ncnmTusarma ycTaBHe
xanbe’, Ynoia u 3nauaj Yeinasnoi cyga y ouysary énagasure iipasa, 169. u game; D. Ljubié,
»Granice ustavnog sudovanja iniciranog ustavnom tuzbom®, Zbornik Pravnog fakulteta u
Splitu, 1/2013, 159. n naee. Jb. Osxerouh, H. g. 173-180.

21) Ymopenu H. J. Papier, ,,Pravna drzava i ustavno sudstvo, Ustavno sudstvo u
teoriji i praksi, 32 u nape. Bugetu u B. KouryTuh, ,Ipanuie ycraBHOr cyfa y ocTBapuBamy
BJIaJlaBUHe TpaBa®, Yoia u 3Hauaj YciliaeHoi cyga y ouyeary énagasume iipasd, 33 u .

22) Y Opnyun YC Cp6uje 1Y3-97/2012 cToju ,,4a IpaBo 3aKOHOJABHOT OpraHa fia
VICIIPaBM CBOjy 3aKOHCKY HOPMY, KaKo 01 je JoBeo y CK/Iafi ca YCTaBOM, Kao ,,J IIPaBO CYACKe
BJIACTY Jia IIPEVCIINTA M KOPUTYje BIACTUTY OJLTYKY, OCTajy HemonupHy Ty . Hutn YcrapHu
CYZ MOXe yMeCTO ,,3aKOHOAaBIIa JOIVMCHBATH 3aKOH, HUTHU yCTaBHO IpaBocyhe moxe,
YMeCTO Cyfia, Ia KOHAYHO pelllaBa KOHKPEeTHe CIIOPOBe I IIPey3uMa HeroBy HaIeXHOCT
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KpeTasia y OKBUPY yCTaBa, Te Ja JIX Cy aKTMMa U pafilbaMa CyACKe BIacTH
noBpehena i yckpaheHa OCHOBHa JbyJICKa IIpaBa.

VI mox ycTaBHM Cy[OBM Y IIPMHIMITY HAaIJIallIaBajy /ja Y OLleHN YCTaB-
HOCTM CYACKUX OJJTyKa He JIeTyjy Kao ,,CyIeppeBU3IOHa B/IACT , HUTYU Kao
»JIHCTaHIIVIOHY CYJOBIU, TeOpUja yKa3yje [ia je y IPaKCy BUXOB HaJ30P
manekocexxaH. KoHcTaTyje ce ja Kaji ycTaBHU CY[JOBY Pa3MaTpajy yCTaBHe
Xanbe, Ia ce MMa YTHUCAK, [ je 30Ha ,IbIIX0OBe JUCKpelyje HeyobudajeHo
Be/IVKA“, OMHOCHO JIa YCTaBHMU CY[OBU UMAjy ,,IIMPOKO II0Jbe U IINPOKY
c110607y leNoBaba‘“ Iy BpIIeY YCTaBHOT HaJi30pa HaJl Cy/ICKOM Biiaurhy.
Kasano peunma A. S. Sweeta, IOHeKafi ce YMHM ,,/1a je Ha HEKMM MeCTiMa 1 Y
HeKVM JOMeHVMa C1000/1a KOjy Y>KIBa YCTaBHY CyJ TOTOBO HEOTPaHMYeHa
Y npuior oBe TBpJbe y TUTEPATYPU Ce la/be HAaBOAM Jla YCTaBHU CYHOBU
TaKO IeHe: /la /I je ,,CyZICKa ITpUMeHa ITpaBa YCTaBHOIIPABHO IIPUXBAT/bUBA
OJJHOCHO ,,[IPOU3BO/bHA"; f1a /I je ,,CYACKO YTBph1Batbe UMIbeHIYHOT CTamba
U IheTOBa IPOLieHa apOUTpapHa™; 1a /N je ,,CYACKM IIOCTYTIAK Y Lie/IHM 6110
npasu4al” u o1 [Ipumehyje ce n ga ycTaBHY CyOBM peTaTMBHO YeCTO II0-
HUIITaBajy (YKMAajy) KOHTPOIMCaHe CYACKe ofuTyKe (ToceOHO y 3eM/baMa
HOBe JeMOKparuje), IOIITO IPETXORHO ,J00pO palldyBijajy HOCTyHIambe
PEIOBHMX CYJ0Ba‘, IOK je Make BUJHA HBIX0Ba QYHKIUja ,,yCMepaBaba
CYZCKe BJIACTU, OfTHOCHO ,,[IOICTUIIalba ¥ I03UBakba PEIOBHNUX CYH0Ba Jja
caMu IIpuMeHe ofipefibe ycTaBa, OffHOCHO JIa CBOjUM TyMadermeM ycKiahyjy
3aKOHCKY HOPMY €a YCTaBHOM ', Tj. [ia ,,TIPWIMKOM IIPYMeHe 3aKOHA, 3aKOH
TyMmade ¥ Jjajy My yIIpaBO OHaj CMMCao Koju oaroopa ycrapy . I[Toce6Ho
ce yKasyje, Ja je o HApOUYNTO BMHE HALIETOCTH Y OGHOCKMA YCTaBHUX U
PEOBHIIX CY/IOBa IOLIJIO OHOT MOMEHTA KaJja Cy YCTaBHM CY/JOBY 3aII0Ye/N
Ca TeXHMKOM JIOHOIIEHha T3B. MHTEPIIPETATVBHUX OJTyKa YMECTO OITyKa
0 HEYCTaBHOCTIH, Tj. KaJja Cy YCTaBHU CYLOBMU IIVPOKO KPEHY/IM Ca IpakK-
COM TyMaueba 3aKOHCKOT IIpaBa (foBofehn ra Tako y CKIaj ca ycTaBoM)
U yTBphuBamweM ,,[IpaBOT 3HaUeHa  yCTAaBHYX U 3aKOHCKMX ofipefada. [lo
CIIopa je IO IMpaBMIY YBEK [OTA3M/IO0 Kafia ce 3Hauere 3aKOHCKOT IpaBa
yTBpheHOr of cTpaHe yCTaBHOT Cy/ja Pa3INKOBaJIO Off OHOT Koje Cy yTBphu-
Ba/IM BpXOBHU cypoBu.” Haabe, Ta TeH31ja je JOZATHO MOJCTAKHYTA Ca

23) OyHkiuja TyMadera ycTaBa YMHY YCTaBHU CYJ, M3y3€THO BXHUM YCTaBHUM
OpraHoM, jep je OH Taj Koju je omainheH fa ,,4nTa“ ycTaB M KOHAYHO KaXKe ,,LITa YCTaB TO-
Bopu. Io y3opy Ha aMepuuKy TeOpyjy Koja je ykasupaia Jia je ,, YCTaB OHO LITO KaXKe JleBeT
crapux JeHT/IMeHa y Bpxosaom cyay CAJIY, Hemadka Teopnja je Takohe KOHCTaTOBasIa fia
»OCHOBHM 3aKOH B IIPAKTUYHO TAKO Kako ra nporymaun CaBesHu ycrasuu cyr (R
Smend). IT. Pubuund 3anucyje fa ,,ycTaB Huje OHO LITO Cy M3I/IACAIM TOCTAHMIY, Beh oHO
IITO Y eMy HaHaC IPOYNTajy ycTaBHe cynuje”. Bumetu o Tome n xox b. Kotryih, #.g.,48-49.

24) VcTaBHM CYHOBM Cy OUEKMBA/M Ja BUXOBA TyMaueka ¥ CTAHOBMINTA OYHY
Ja crefie CBU Jp>KaBHM OPTaHMy, I1a ¥ BpPXOBHM CY[OBH, /i Cy C€ BPXOBHM CYJOBY YECTO
TI03VBa/IM Ha CBOje TPAAMIIMIOHATHO OB/IalTheme TyMadermha 3aKOHa, a PeIOBHY CYJIOBM CY
IO IIPaBMTy OVIIV JIOja/IHY CBOjOj HajBUILOj CY[CKOj MHCTAHIIM M HeHNM TyMaderblMa.
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JIOHOIIEeEM OJJTYKa II0 YCTaBHVM >Kal6aMa y KojuMa Cy YCTaBHU CY[OBU
CTa/IV Ha CTAHOBUIITE ,,/Ia je IIOTPELIHO TyMadyerhe YCTaBHMUX U 3aKOHCKIX
OfIpeioV yUMEbEHO Off CTPaHe PeJOBHYX CYH0Ba, IIOCTA/IO YCTABHO INTAbE,
OJIHOCHO Kaf je ,IpellKa y TyMadery IpaBa, Kao U MOoBpefa MPOLeCHNX
jeMcTaBa IpaBUYHOT cyherma,” monpummIa ycTaBHOIPAaBHY AVMEH3Mjy.>
HecniopHo je ma cy TBopuyM ycTaBa skeenyu NocTuhn fa ce yCTaBHUM
HaJI30pOM U CyZiCKa BJIACT AP>KM y TPaHMIIaMa YCTaBa, OGHOCHO Jia ce Off-
penbe ycTaBa 0 JbYACKMX IpaBMMa HOCeOHO (JOJATHO U CIIEIMjaTHO) YyBajy
U Of1 TIOBP€Zia KOje M MOTY YYMHUTHU CYZIOBU. AJIU MICTO TAKO, CTOjU YMEbe-
HII[A [l YCTAaBHOM CYAY y BpLIEHY YCTaBHOT HaJ30pa Hifje aTa HeOrpaHu-
4eHa c/106075a y IOITIeRy ,IPEUCIUTIBAba YCTABHOCTY CYACKIX OfTyKa', a
I0CeOHO HBUXOBE ,IPABMIHOCTY U IPaBUYHOCTH .*° OTyza je jako Ba>KHO,
Jia y CBaKOM KOHKPETHOM ITpefiMeTy O1Ba BUIHO /ia JIN je [ie/lakbe YCTaBHOT
CyZa yCMepeHO Ka 04yBarby OCHOBHIUX YCTaBHUX BPEIHOCTM (Kao IITO Cy
JbYJICKa IIpaBa) U yryhuBamwy cyoBa Kao HaJIKHMX OpraHa Ha ITy T yCTaBa,

25) J. C. Beguin, Le Controle de la constitutionnalite des lois en RFA, Economica,
Paris, 1982. 185-191. BuaeTu u craBoBe uspakeHe Y HOBUjuUM ofaykama CaBe3HOr yc-
taBHOT cyna Hemauke BVerfGE 65. 317 (322) u BVerfGE 30, 173 (188), M3a6pane ognyxe
Hemaukoi Case3noi yciiaenoi cyga, KAS, beorpag, 2010, 316 u b. Henanuh, #. g., 93-98.

26) Y Teopuju ce yKasyje Ha TO ja YCTaBHY CY[JOBU YeCTO IIOCTYIIAjy U Kao IMC-
TV MHCTaHI[MOHM CYHOBM, YTBphYjyhu moBpesie 3akoHa Ha HAYMH CBOjCTBEH PEOBHOM
CYACTBY, oiBofiehy IpUTOM MOBpENy MaTepyjamrHOT (3aKOHCKOT) ITpaBa Mof, ITIOBPey
ycTaBHOT mpaBa. OBe oIleHe ce HajuelnThe BeXXy 3a CUTyaluje y KOjyIMa yCTaBHM CYIOBU
KacHpajy oTyKe pelOBHIUX CYA0BA, jep Cy y HOCTYIIKY YCTAaBHOT Hafi30pa YTBPAMIIN: ,,/ia je
CYZ apOUTpapHO TYyMauno 3aKOH WM 4 je ,IIPMMEHIO KOHKPETHI 3aKOH Ha HEeyCTaBaH
HA4MH", WIN je ,TIOTPelHO MHTEPIPETUPAO CafipXKaj HEKOT IpaBa‘, WK ,,yC/Ie] yCTaB-
HOIIPAaBHO HENPUXBAT/bMBE MHTEPIIPETALMje Ca/ip>Kaja MEpPOJABHOT MaTe€PHjaTHOT IIpaBa
YUUEEHOT Of CTPaHe PeJOBHUX CYHOBA", WIN Kafia YTBPAM [id je ,[IOBpe/ia 3aKOHA YUNIbeHa,
Ha TaKo Ipy6 Ha4MH JIa je Bberopa IpMMeHa y CyIPOTHOCTH Ca IIM/beM 1 CBPXOM 360T Kojer
je 3aKOH JJOHeCeH ", WM Kajia je IpUMeleH 3aKO0H ,KOj! OUUITIefHO Hifje Tpebao npume-
HUTI, VJIM KaJ] OLIeHN Jia je CYICKO TyMadere 3aKOHa Y KOHKPETHOM CITY4ajy ,,JJOBENO 10
pesy/iTara Kojer HyI 3aKOHOZaBall y BpIIemwy cBoje QyHKIMje He 61 6110 oBnairheH mpomu-
caTu’, W a ce ,,0CIOpeHa Ipecyfia TeMe/b) Ha HeCTPYYHOM pacyhuBamy ycnen yera ce
Ha rpy6 HaumH nospelyjy Havena jemHakocTn 1 ipaBefHOCTH M fip. HaBeneHe moBpepe ce
[peMa yCTaj/beHO]j pakcy ycraBHuX cyfposa Cpbuje, Xpsarcke, Llpue Tope 1 buX yrBphyjy
Kao ,IIOBpeJia yCTaBHOT HadesIa jefHAKOCTH , OHOCHO »IIpaBa Ha IPaBU4YHO cyheme” mmm
Ha ,jefHaKy 3amTnuTy mpasa‘. Hagame, yBUgOM y mojenHe OfIyKe HaBeeHNX YCTaBHUX
cynosa, ma u YC Hemauxke (BVerfGE 18, 85), Moxke ce 3aK/by4nTH fia Cy YyCTaBHY CY/JOBI
menanu, Tj. yrBphuBanu ga ,,ojefuHaYHA Of/IyKa HeMa YIOPHIITE Y MEPOLABHOM IIPOIIN-
¢y »7a je OfTy4nBatbe y CIIOPHOj OTYLV M3BPIIEHO Ha OCHOBY O4MTE U TPy0e TpelIKe y
u360py MepOfIaBHOT TIpaBa‘; /ja je Cy/ICKa OJTyKa ,,IOHEeTa Y CyIPOTHOCTY Ca yOO14ajeHOM
CYACKOM IIPaKCOM PelIOBHUX CYZIOBa®, a ,,/INIIeHa je 6110 Kojer 00jeKTUBHOT M pa3yMHOT
ymopuuita 1 pasbopuror obpasnoxema“. TakBe cyficKe OfTyKe Cy KacupaHe jep Cy o
OLICHN OBMX CYROBa M3/1a31jIe M3BaH YCTaBHUX CTaHMApAA ,IpaBUYHOT cyhemwa“. Bunetn
onumpauje Ko D. Ljubi¢, op. cit., 159-176. n K. Manojnosrh Auapuh, #. g., 161. u fame
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VIV je YCTaBHM CYJI CBOJUM Jie/IatbeM ,,3aMEHIO  OpraHe CyJiCKe B/IaCTH Y Bp-
LY BUXOBUX IPUMAPHMX Ha[IeKHOCTH ofpehenux ycraBom.” bygyhu,
fla OBa ITOCTIefilba MOTYhHOCT peasHo IOCTOoju, Te Ia Cy OFIyKe YCTaBHUX
CyHoBa omreo6aBe3He U KOHAYHe, CTA/IHO je OTBOPEHO NUTabe IITa M-
HUTY Y CUTYaLUj) KaJi yCTaBHM CyfioBU IIpedy y moMmeH cybema (6e3 063upa
Ha TO IITO TaKBa IOCTYyIamba YCTaBHMUX CYI0Ba MOTY OMTH CaMo 13y3eTHa
¥ LITO TYIME YCTaBHM CYJOBY YeCTO IPY)XKajy 3alITUTY KOjy je Tpebano fa
npy>xe pefoBHU cynosu).”® [lokTpuHa, Koja ce McKasyje Kpo3 KOMeHTape
IIpaKce YCTaBHUX CYZIOBa, OBY OpaHy cafp>KMHCKu ofipehyje kao o6aBesy
cynma ma ce camoorpannyana (V1. Kpbex, J. Dopbesuh), 1j. na ,,ckpymrynossuo
a3l Ia OCTaHe y OKBUpY cBoje dpynkunmje (M. Illykosuh), Te a je ycTaBHU
CyZ, Taj KOju MOpa JOC/IEHO Jia IIOLITYje OCHOBHY IIPEMICY Haveia Iofiefie
¢byHKIMja ,,CBaKO Y CBOjOj HaAIeXHOCTN . %

IV

ITonasehu ox yctaBoM yTBpheHe ynore 1 HaJ/IeXKHOCTM YCTaBHUX
CY[OBa, MATambe IOMeTa BbUXoBe QyHKIMje 1 oBlalhema y BpIIeHY yc-
TaBHOT HaJi30pa I HaJ| OJjIyKaMa CY/ICKe B/IaCTU, Ha OIIITEM HUBOY, YM-
HIJIO Ce jaCHUM M HOBOJ/BHMM. 3aK/byUMBaJIO Ce Jia U3 ycTaBa (U 3aKOHA)
prima facie jacHo crefy fia je peliaBame rnpeaMeta (CllopoBa) 13 YCTaBHUX

27) O oBuM mojaBaMa y yHOpeJHOM YCTaBHOM CYACTBY ommmpHuje A. S. Sweet,
H.g.,93-116, 147-172, 173-208; M. Davis, The Law Politics Distinction, The French Conseil
Constitutionnel, And The US. Supreme Court, 34. AM. ]. Comp. L. 45, 1968; L. Garlicki,
H. g.; A. Baci¢, ,Ustavne promjene i dileme konstitucionalizma®, Zbornik Pravnog fakulteta
u Splitu, 4/2009. u C. Ribidi¢, w. g.

28) Y 6pojHMUM Of/TyKaMa YCTaBHMX CYIOBa, BIJIaH je IJIXOB eHTY31ja3aM Ja ce o
Kpaja 3allITUTY IPABO CBAKOT /INIIA Ha ,,3aKOHUTY, ,,IPAaBUYHY " OIIYKY U fia ce 06e36enn
»j€IHAKO IOCTyMabe PeOBHIX CY/I0Ba‘, OMHOCHO ,jefHaKa IpyMeHa IIpaBa‘. ¥ MOYeTKy
je oBaKBa IIpaKca MMana JoOpUX CTpaHa, a/lii OHa ICTOBPEMEHO HOCU BeMKY PU3MK JIa ce
npeby rpanue onaihera ycraBHOT Cy/a 11 [ja ce JOBefIe y IIMTatbe YCTABOM YCIIOCTAB/beH
OJfHOC YCTaBHOT Cy/ja ¥ BpXOBHOT (KacallMOHOT) Cy/a 1 IIOpeMeTH HhIX0Ba yCTaBHA Ha-
miexxHocT. Buperu n xox D. Krapac, ,,Pretpostavke za pokretanje i vodenje ustavnosudskog
postupka zastite individualnih ustavnih prava i sloboda®, Hrvatsko ustavno sudovanje, 179
U Jjarbe.

29) VcraBHe cynuje Cy 4eCTO y IVJIeMM IUTa YNHUTH Y T3B. IeIMKATHUM CUTYallnja-
Ma - 3amTUTITY IpaBo rpabana menyjyhu kao kacaunonu (MHCTaHIOHY) CYA — Ipenasehn
THMe y ZTOMEeH CYZICKe B/IACTH KOja je MPOIyCcTIWIa fja 3alTuTy yckpaheHo mmu nospehero
npaBso (crpedaBajyhn Tako u ,,y3sHeMupaBamwe" IpxkaBe mpef, MehyHapogHUM MHCTUTY-
I1jaMa), WIN Ce OITIACUTH HEeHAMIIeXHNM, YyBajyhu cTporo mpuHIun nogene GyHKIuja
U He 3aJIa)Kera y JOMeH CyJCKe TPpaHe BIACTH, Te TAaKO ,TOJIEPUCATH HOBPely 3aKOHCKOT
HpaBa“ y4umeHy Off CTpaHe CyfiCKe BIIaCTI U JOBECTU He3aI0BOJ/bHE rpal)aHe y cuTyalyjy na
3aIITUTY NMOTpaXKe Ipef MehyHapogHum nHCTUTYIMjaMa. Bup. o Tome kop D. Krapag, #.g.,
178-191J1 C. Ribi¢i¢, #. g., 113 u 114; b. Henanuh, 1. g. u K. Manojnosuh Aunpuh, #. g., 178.
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0071acTI CTBAp YCTaBHOT CY/Ia, IOK je pellaBame CBUX OCTA/IMX CIIOPOBa
y KOjuMa ,,JiMa IIpYMeHe 3aKOHa U JPYTUX Ipomuca’ Mo Ipupogyu CTBapu
HaJISKHOCT pefJOBHMX cynoBa. Mehytum, He Tpeba 6utu cysuiie ynyhen
Yy Ie/loBambe YCTaBHOT M PEIOBHOT CYAICTBA Jja OV ce 3aK/bY4IMIIO Jia je yCTaB-
HOIIpaBHA peaIHOCT IIOCBE Jipyradnja i MHOTO C/IOJKEHMja.

OnmiTe je 3amakame Jja Cy CBE €BPOIICKE 3eMJ/be KOje Cy yBe-
e 6110 KakaB OO/IMK YCTaBHOT HaJj30pa CYACKe BIACTH, Y MakbOj UK
Behoj Mepy, y mpakcy oceTnsie pasanuute Bpcre KoHdnmkara usmeby
YCTaBHOT CyZia ¥ BPXOBHOT CyJa. VI y Teopuju je OlieleHO fa, YaK HU 13
HOpMaTHUBHE IIepCHeKTNBe Huje OVIIO TaKo OJpeauT JOMET yCTaBHe
KOHTpoJIe (HaJi30pa) Cy[cKe BIACTI, OJHOCHO M3BPLINTH ,,e00y“ oBa-
whemwa n3mely ycTaBHUX CyZOBa U PeJOBHMX CY[I0BA Y 3aLUTUTH JbY[-
ckux npasa.’’ BpeMeHOM je y ycTaBHOj IpaKcu CBake Off 3eMasba, IOMOhy
npaBHe IOKTpuHe, usrpabhusan modus vivendi nsmehy ycraBHux cymo-
Ba U BpXOBHUX (KacallMlOHUX) CyZoBa (OJHOCHO CY/ICKe BIACTH Y Le/n-
HU), C TUIM LITO HMje YBeK OMIO jeqHOCTaBHO Hohu 1o pemrema oppebe-
HUX KOH(]IMKATA ¥ CMamelha HAleTOCTU Y OFHOCKMA OBUX OpraHa.
Y benruju n lllmanuju ce jegHO BpeMe TOBOPUJIO O paTy CYA0OBa,”' Ofi-
HOCHO NOOYHY CyAiuja, WK MaK O ,Kpusu cucrema“ y Yeurkoj*” u I]puoj

30) ITpobmemMu y omHOCKMA YCTaBHUX CYH0Ba ¥ BDXOBHUX CY/0Ba Cy YeCTO IOC/Ie-
[UIIA ¥ CUCTEMCKUX HpOo6IeMa, jep HaflIeXXHOCTY OBMX OpraHa HICY yTBpheHe carmacHo
IJIX0BO]j YCTaBHO] yno3. To je moce6HO M3pakeHO Y OHMM 3eM/baMa Koje Cy y HaMepH Jia
pellie HefleTOTBOPHOCT ¥ HeeUKAaCHOCT IpaBocyha (¥ ApyTux MHCTUTYIMja) IO, YCTaBHU
CIIOp ,IOABOAM/IE U OHO IUTO Y CYLITUHY HIfje YCTaBHU CIIOP. Y3 TO, 3aKOHCKA pellerha
y nojeguunM cucremnma (Xpsarckoj, Cpbuju) Hucy omoryhasana HajBuIIeM PeOBHOM
CYZLY Y 3eM/bU [1a, Y CK/IAIy Ca CBOjOM OCHOBHOM YJIOTOM, ,,yjeffHAUM CYACKY IPaKCy™ niu ga
06e30enu ,,jenMHCTBEHY IPUMEHY 3aKOHA', ,,jeTHAKOCT CTPaHaKa y CY[ICKOM MOCTYIIKY ; Of-
HOCHO ,,je[IHaKy 3aIlTUTY IpaBa“ IIpefi peIOBHIM CYZOBUMA Ha Le/10j TEPUTOPUjI 3eMbe,
Kao HM euKacHOCT cyhema npen HyKecTeneHnM cyfoBuma. Taj sagarak pakTuyky je
IpeBa/bMBaH Ha YCTABHU CYJ|, YMMe Ce 3HATHO PEeMETU yCTaBHaA y/Iora OBUX OpraHa. ¥
TOM CMUCTY BupeTH 1 pasmuunte omryke YC Xppatcke UI-1569/2004 u YC Cpbuje IY-
2/2010 o T3B. BpeJHOCHOM II€H3YyCY 3a U3jaB/bMBalbe PeBU3Nje ¥ HhEeroBOM yTUIajy Ha
OJIHOC BPXOBHIUX U YCTaBHUX cyfoBa. Bupetn onumpuuje b. Henaguh, #. g., 104-109. n
D. Krapac, #. g., 177-178.

31) O pmBancTBy oBux cyfosa rosopu u L. Turano, ,,Quis Custodiet Ipsos Custo-
des?: The struggle for jurisdiction between the Tribunal Constitucional and the Tribunal
Supremo*, International Journal of Constitutional Law, 4, 2006, 151-162.

32) L. Garlicki, #. g., 60. Croju 3a6e/1e>keHo a je 4eIlKo PefloBHO CY/ICTBO AYTO He-
rupaso obase3yjyhu xapakrep omryka YcrasHor cyna (E Biagi, The Constitutional Courts as
the Guardians of “Substantive” Transitions: The Cases of Italy, Spain and the Czech Republic,
http://www.juridicas.unam.mx/wccl/ponencias/16/281, 4-7), Te fa ce nutame obasesyjyhe
CHare ofilyka (mpecefjlaHa) YCTaBHOT CyJia »IIpeTBOPIUIIO ¥ Behy Kpusy cucrema® jep ce
BpxoBHu cyn ,,oTBOpeHO Mob6yHMo“ mpoTns YcraBHOr cyfa. Ho, cToBpeMeHo cToju 1
oleHa fia je YcTaBu Cyj 610 yIIOpaH 1 JOCIE[aH Y HOHMIITABAbY HEYCTaBHUX OfTyKa
penoBHMX cynoBa (Z. Kuhn, ,Making Constitutionalism Horizontal: Three Different
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Topn™ n cn1. Y Hexum 3em/bama, Meby kojuma cy Cpbuja** n XpBatcka,”
jOLI yBEK ITOCTOjI, KAKO Ce TO y YCTaBHOj IMTEPAaTypu KOHCTATYje, ,IUIOTHO
T/I0 32 CIIOperbe OBUX opraHa. OnuiTy je ctas fa ce modus vivendi usmeby
CasesHor ycTaBHOT cyfia Hemauke v BpXOBHMX CyoBa (IbVIX IIeT CIeIyja-
NIM30BAHVIX) Y BpIIEHY CYACKOT Ha/i30pa YMHU MUPHUjUM U IPeBUJ/bIU-
BUjUM HEro y OM/I0 K0joj Ipyroj 3eMsby. 3a IOJI0XKaj OBOT CY/a, KOju ce
CMarTpa ,YCTaBHMM CYZIOM 3 YIJIe]| > Off HOCeOHe BaXKHOCTH je OV/I0 yCTaBHO
peleme 0 HeOCPeHOM YCTaBHOM HaJ30pY CYZICKe BIACTH, OFHOCHO 60/be
pedeHo pelllerbe TI0 KOMe CY ITOBpefie YCTaBOM 3ajaMYeHMX IIpaBa ,II0CTa-
JIe HETIOCPeHO YTYXXUBe“ 1 110 KOMe ITOjeiVIHIIV MOTY YJIOKUTHU YCTaBHY
a0y IpOTVB KOHAYHNX IIpecya 6110 KOr Off IleT BpXOBHUX cyfoBa. Ho,
TajHa yCIlexa HeMadyKoT YCTaBHOT CY/ia He JIeXKM CaMO Y YCTaBHMM (M 3aKOH-
CKIM) pellemuMa, Beh 11 y unmbeHnIIn Ja je oBaj Cyx pa3Bujajyhy KoHIenT
HerocpegHe mpuMeHe OCHOBHOT 3aKOHA, Y IIPAKCH [IeTIOBAO TaKO fia ,,He
IP>KV MOHOIIOJ HaJ| lbeTOBOM IIPYMEHOM U TyMaderweM ', Beh 1a nenyje kao
»koopzanHatop y ToMm octynky (G. Robbers), koju nma nocnenwy ped u
y CITy4ajy ocliopaBama YCTaBHOCTM aKaTa CyACKe BTacTu.>

[IpaBHe fe6aTe 0 MPUXBAT/BMBMM I'PAaHUIIAMa YCTABHOT HaJ30pa
HaJ| peJOBHUM CY[ICTBOM (KOje ce BOfie M KpO3 CY/iCKe OfIyKe) U JaHac

Central European Strategies, The Constitution in Private Relations, Expanding Constituti-
onalism, Eleven International, 2005, 223-225). Buneru rakohe W. Sadurski, Rights Before
Courts, A Study of Cinstitutional Courts in postcommunist states of Central and Estern Eu-
rope, Spinger, 2005, 21-23.

33) Y ToM cMmuciy je u M3jaBa npencenHune BpxosHor cypa V. Medenice ,,Ustavni
sud ne moze biti iznad Vrhovnog suda®, Pobjeda, 23. bebpyap 2012. roxuHe.

34) U Bpxosuu cyn Cpbuje ce nspuunto nporusuo moryhnoctn YC pa Bpin
KOHTPOJTY HaJl Of/IyKaMa peOBHIX Cy/[0Ba, Ia 6U IOTOM HACTaBUO CIIOPUTH HEroBO Ka-
caTopHo osyanthere. BpxoBHI, a TOTOM 1 BpXoBHM KacallMoOHM CYJI 3aK/bYUUBATIN CY »/a
je TakBo nmocrymname YC cynpoTHo ul. 143. u 145. YcraBa, 1o KoMe CyZICKe OfJTyKe MOTY
Za TIPEUCINTAjy CaMO CYHOBH, Y 3aTO IIPOMUCAHOM IIOCTYIIKY, Te ia YC Huje oBnainhen na
HOHMIITaBa OJTyKe PeJOBHMX CyHoBa» (Ha cajTy: www.vk.sud.rs). PemmaBame oBor criopa
npe6adeHo je Ha 3aKOHOABHY TepeH, I1a je M3MeHaMa 3akoHa o YcTaBHOM cyxay (2011)
HOLLIO [0 ,,Mi3y3UMarba CYACKMX OfIyKa of MoryhHocTy nonnintaBama. Mehytum, Ycras-
HIL CYJ je ex officio ITOKpeHyo MOCTYIAK I IOHEO OfIYKY O HeyCTaBHOCTH OBOT 3aKOHCKOT
penremsa (1¥3-97/2012). Onmupnuje b. Henapuh, #. g., 98-100.

35) Y XpBarcKoj yCTaBHOj TeOpMjU HAWIA3MIMO Ha OLieHe O ,XpPOHWYHOM HecIIo-
pasymy“ YcraBHor u BpxosHor cyna (A. Badi¢, P. Baci¢, Ustavna demokracija i sudovi,
Split, 2009, 70-71) 1 0 OCHOBHOM IIpO6JIEMY TOT HECIIOpa3yMa, KOji ce OIJiefia y TOMe
IITO YCTaBHMU CYJ ,MIMa IIPABO OLjeUBATU YCTaBHOCT akaTa cyfcke Bractu” (S. Rodin,
H. g., 561-562).

36) CasesHu ycraBHM cyf, Hemauke nsBemiraBa jja je OIIITe IIPABUJIO Ia CBU CY-
IOBU, YK/bY4yjyhu 1 BpXoBHe, reHepamHo (11 CKOPO 6e3 13y3eTKa) Criefie leroBe OfIyKe.
CriopayHO, HYDKY CYHOBHU OACTYIajy of jypucnpynenuuje YC, mehyTnm taksa opcry-
Iama Cy ,M30/I0BaHM C/Iy4ajeBU KOjI Ce MCIPaB/bajy y MOCTYIIKY ZOHOLIEHA OfIyKa II0
ycTaBHUM >kanbama“ R. Jaeger i S. Bross, H. g.
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Cy BeoMa XXUBe, a TIOHEeKa/[| OMBajy ¥ BP/IO Ky4uHe. Y ,,I[U/by CMUPUBaba
curyanuje” n3Mehy yctaBHOr cyfa M BpXOBHOT (KacalIOHOT) Cyfia y Hoje-
AVHVM 3eM/baMa MHTEPBEHIICAO je U Iap/IaMeHT,”’ a KaJj je TO 6110 Hy>KHO,
u ycraBorBopa,.*® Ho, nckycrBo nokasyje xa Mel)yco6Hm ofHOC BpXOBHOT
¥l YCTaBHOT CYJa YBEIMKO 3aBVICU 1 Off ,,JOOpe Bojbe 00ejy cTpaHa®, 1 off
IBIIXOBE 3ajeJHIYKe CIIPeMHOCTH 1a n30eraBajy cykobe, OfIHOCHO Jia eBeH-
TyaJIHe HecIlopa3yMe pellaBajy y HellocpegHoOM Aujanory u capanmu (L.
Garlicki). [laxre, Huje ,,HUKaKBa HOBMHA" 1a C BpeMeHa Ha BpeMe 130ujajy
TeH3Uje U criopoBy u3Mel)y ycTaBHMX U BpXOBHMX cyfoBa. CKopo f1a Hema
3eMJbe Y K0joj Cy nojenuHaqHy KOH(IUKTH u3Mely ycTaBHOT cyfa u cy-
IoBa M30ETHYTH JIO Kpaja, I1a HU y 3eM/baMa ca HEeCIIOPHMM ayTOPUTETOM
ycraBHUX cyfosa.” Takobe, ymopesnHa npakca roBopu fia HeMa TOTOBUX
obpasaria KOeT3uCTeHIMje y OBHOCKMA 13Mel)y yCTaBHMX CyfioBa 1 pefloBUX
CYHOBa, KOj/i MOTY y IOTIIYHOCTY PEeLlINTH CIIOPOBE U TeH3Mje KOjy HacTajy
nsmeby oBux oprana. Crora ce mocTojame TeH3uje Mely HaBefeHUM cyfo-
BIIMA, OJHOCHO IIOCTOjarbe PA3/MKa y IBbVIXOBYM CTaBOBYMA, Y CYIITVHM He
CMaTpa CTambeM KOje je HeCIIOjUBO Ca YCTaBHOCYACKMM Hai30pOM, HUTH Ca
HE3aBJMCHOM CYJICKOM BJIACTH Y IeMOKPATCKIM IIPABHUM JIp>KaBaMa. Ann,
KaJ| TV KOHQIMKTY TOCTaHy XPOHNYHI, Ca eBUIAE€HTHYM MHIMAEHTIMA VTN
KaJl IpepacTy U pas3BUjy ce y T3B. paT CyH0Ba, OGHOCHO MOOYHY Cyanuja,
Tajja ce Ta CTamba CMaTPajy ieBUjalljoM Koja ce Mopa IpeBasmtasuti. OHa
4eCTO TPaXKV MIHTEPBEHIN]jy 3aKOHOIABIIA, I1a ¥ CAaMOT YCTaBOTBOPIIA (TaKo
mTo he ce jacHO ypemuTy m1Tame O KOjeM ce OBY CY[OBU pasuiase), Kako
npepMeTy He 61 ,,rionyT ykiaeror Husosemiia, Bjeuno myrosanu usmehy
BPXOBHOT 11 yCTaBHOT cypa“.*’

\%

YcraBHa KOHTpO/Ia CYACKE BIACTY ITOKa3aaa je Yy IIpaKC HEKOJINKO
OCEOHO BAXKHUX U SHa‘IajHI/IX acCIleKara:

37) Ilpumepa pagu y Cp6mju cy ce YC u BKC nyro criopunu o npaBy Ha xanoy
Ha pelllerbe aleTalyIOHOT Cyfla O HeJO3BO/bEHOCTH M3y3eTHe peBusuje (Yx-2233/2011).
OBaj cI1op je Ha Kpajy MIIAK pelmo 3aKOHOAABALL, u3pudnTo yrephyjyhn y sakony mpaso
ajibe Ha IIOMEHYTY OfITYKY AIle/al[OHOT Cy/a.

38) Taxo je XpBaTcky cabop, M3MeHaMa YCTaBHOT 3aKOHA O YCTaBHOM CY[Y, YTBp-
IMO fia Cy IIPY JOHOLIEHY HOBOT aKTa Ha/Ie)KHA CY/[ICKa WM YIIpaBHA ¥ ApyTa Tena ,00a-
BEe3HU IIOLITOBATH ITpaBHa cTajarmiuTa YC uspakeHa y OIyLIM KOjOM Ce YK aKT KOjUM
je moBpujeheHO ycTaBHO MpaBo MOZHOCKUTE/bA YCTaBHe TY)K6e® (wiaH 77. cTaB 2.).

39) K. Schlaich, ,,Procedures et techniques de protection des droits fondamentaux-
Tribunal constitutionnel federal allemand®, Revue internationale de droit compare, 2, 1981,
381-383.

40) S.Rodin, #. g., 653.
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IIpso, BpiIemEM YCTAaBHOT Hai30pa HaJ/l aKTUMa U pajitbaMa PeioB-
HYIX CyOBa y IOCTYIIKY IO YCTaBHMM >kaji0aMa, YCTaBHU CYIOBU CY Jla/In
3HayYajaH MOACTUIIAJ HEIIOCPEJHO]j IPYMMEHM YCTaBHUX HOPMM O JbYJCKUM
npaBuma. CBOjOM VHTEpIIPETALMjOM YCTaBa, a HOceOHO 00pas3ioxemyMa
CBOjMX IIPAaBHMX CTAHOBMUIITA, YCTABHY CY/IOBY Cy y CYIUTMHY KPO3 ,HAJI0Te
3a TIOHaB/balbe MOCTYIAKa“ IOACTUIIA/IN CYyOBe U Ha TyMadyeme 3aKOHa
y CKJIafly ca yCTaBOM, Kao 1 Ha HEIOCpeIHy IpUMeHy oapenaba ycraBa
0 JbYICKUM IIpaBMUMa. Y TOM JIe/lly YCTaBHOCY[CKa KOHTPO/Ia IIOCTajasa je
KOMIIEMEHTapHa Ca CYACKOM (QYHKIMjOM Y 3aIUTUTHU JbYACKUX IIpaBa y
CYIITHMHCKOM cMmuciy.*' Jlakye, ycTaBy Cy IOCTa/lM IPABHY NHCTPYMEHTI
KOjJ C€ HETIOCPEJHO MOTY IIPMMEHUTH U Off CTPAHe CBUX CYZ0Ba, IITO VX je
YYMHWTIO ,He CaMO KOPYCHUM Beh 1 06aBe3HMM ajlaToM y CBUM CYACKUM
noctynuuma.“V ynpaBo 360r HOBOT TpeTMaHa yCTaBa Ka0 OCHOBHOT 3a-
KOHA 3eMJ/bE 1 y BPILIEIbY CY/ICKE BIACTH, Ta BJIACT jeé CBE BUILE IO/, HETIO-
CPefHVIM YTHIIajeM yCTaBa J yCTaBHOCYZICKe IIpaKce. YKpaTKo, 3axBabyjyhu
YCTaBHOM HA/I30py YCTaBM JJaHAC peasiHO MMajy y/IOry He3a00MIa3HOT Me-
pWIa He caMo 3a pelllaBaibe CIOPOBA O YCTABHOCTY IIpaBHUX HopMM Beh n
CIIOPOBa IIpeJ PEIOBHUM Cy[OBMMa.

Jpyio, mporec KOHCTUTYIMOHAIN3ALYje TOCeOHNX IPaBHUX MOJ -
pydja, OFHOCHO MOCeOHMX I'paHa IpaBa, Jo6MO je Ha MIMPUHY, Kao 1 Ha
CHa3M yIIpaBo Je/NalbeM YCTaBHMX cyfoBa. Vicnmryjyhu ma mu cy cyncke
OJUIyKe y CKJIaJly Ca YCTaBOM, YCTaBHU CY/IOBY Cy M3AIL/IM M3BAaH CBOT TPa-
AVMLMOHATHOT NOAPYYja (YCTaBHOT IIpaBa) U 3aKOPa4M/Iy y Apyre rpaHe
npasa. OmIyKe ycTaBHUX CyZOBa IO YCTaBHMM XKanbaMma ,,y IIpakcy Lype
KOHCTUTYIMOHA/MM3aM (y IPBOM pefly IIyTeM 3aIUTUTe MHANBY/YaTHUX
IIpaBa) Ha [IOfIpy4ja M3BaH jaBHOT IIPaBa, Ha KA3HEHO, YIIPABHO I IIPYBATHO
npaso.* [Ipyrum peunma, aHac je CKOpo HeMoryhe ocTaBUTH jacHY Ipa-
HMIY M3MeDy ycTaBHOT IIpaBa 11 OCTaTKa IPABHOT CUCTEMA Y jeIHOj Ap>KaBY,
jep je yCTaBHO IpaBo MPOAP/IO Y LeNOKYIIHY CTPYKTYPY IIPABHOT ITOpeTKa.

41) Baspa moce6Ho uctahm fja cy ycTaBHU CyIOBMU 3eMajba HOBe ieMoKpatuje (y3
cBe Temkohe Koje IpaTe 3alITUTY JbYACKNX ITpaBa y OBUM 3eM/baMa) TOCTUI/IV TPUMETHe
ycIlexe, 9uji je 3Ha4yaj yTonuko Behu kaja ce Ma y BUIY UMEEHNIIA fIa CYOBY Y OBUM
3eM/baMa He CaMo Jia Cy U Jajbe HeepuKacHN (M fa CY[ICKM ITIOCTYIIIN Tpajy HepasyMHO
nyro) Beh ,,okoBaHnM y 3akoHCcKoM nosutususMy  (J. Omejec).

42) A. Sajo, Limiting Goverment: An Introduction to Constitutionalism, Central Eur.
Univ. Press, 1990, 243.

43) Kap je y nuramwy YC Cpbuje mpouec ,KOHCTUTYLMOHAIN3aLMje TOCeOHUX
IPaBHMX IIOIPyYja“ YITTaBHOM Ce OZHOCH Ha IIPOLEAype Y KPMBUYHOM IIpaBy (IIPeTIOCTaB-
Ka HeBMHOCTY, NIIee CTo60fie, ofpehnBame IpuTBOpa 1 Ip.) Kao 11 Ha 6pojHa IMUTama
IpaBa Ha IIPaBUYHO cyheme (YKpyuyjyhu u mpaBo Ha IPUCTYII CYAY, IpaBo Ha cyheme y
PasyMHOM POKY), ITpaBa Ha jefHaKy 3allTUTY, IpaBa Ha IMOBUHY, IpaBa Ha paf, IpaBa
IeTeTa, IpaBa Ha IpUBATHOCT 1 Ap. Bupetn xop I. Vinuh, ,,YTuiaj npakce YcrapHor cyna
Cp6uje Ha cTaHfapye /BYACKYX IIpaBa y KpUBUYHOM IIOCTYIKY , Y710ia u 3Haudj Yciiaenoi
cyga y ouysarey enagasume ipaea, 185-209. Iloper Tora, NpUHINIIN jeTHAKOCTY U 3abpaHe
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Tpehe, Bpuiehy KOHTPOTY YCTaBHOCTH CYACKMX OITYKa YCTaBHU CYZIO-
BY ;06M/IM Cy MOTYhHOCT 1a yTU4Y He CaMo Ha 3alITUTY JbYACKUX IIpaBa y
KOHKPETHOM CTy4ajy, Beh 11 Ha Bpleme cyacke pyHkuumje yommre. Hanme,
OJI/TyKe YCTaBHMX CYZIOBA JOHETE Y IIOCTYIIKY yCTaBHE KOHTPOJIE CyHCKe
BJIACTY He CIIy>Ke CAMO OIJIY4MBalby O KOHKPETHUM IIpeMeTIMa KOji Cy
VISHETY IIpeJ] yCTaBHM Cyfl, Beh uMajy mmpu cmucao u sHavaj. [IpyHnymm
TyMadema (ycTaBa) caipyKaHM y TEKCTY Of/TyKe YCTaBHOT Cyfia 1 ,,CYIITMHA
(6uT) Te ofTyKe 3pade ¥ M3BaH MOjeAMHAYHOT C/Tydaja‘, X TO Y Mepy fia UX
TOLITY]y CYAOBY 1 y cBUM O6ynyhuM cyackum npenmeruma. JJakie, Mako je
IpUMapHM IJ/b YCTaBHE XKasibe Ipy>kambe MHAVBUAYaTHE 3alITHTe, Y/IoTa
YCTaBHOT CyJja OITIefia Ce U Y YCIIOCTaB/bamby (M3rpajibi) yCTaBHMUX CTAH-
[apia y OCTBAapMBalby ¥ 3aIUTUTI OCHOBHUX JbYACKUX IIPaBa YOIIIITE, Tj. Y
CBMM JPYTUM CIy4ajeBUMa ¥ Y CBUM TpaHaMa rpapa.*

Benukn 6poj mpepmera koju ce ynyhyje peoBHUM 1 yCTaBHUM Cy-
IoBMMa 300T TIOBpefie YCTaBHMX ofpenada o JbyACKUM IIpaBUMa, 3aXTeBa
fla yCTaBHMU CYZOBU IIpOHajase ofronapajyhe u ,,yBeppuBe“ ogrosope y
ycTaBHOM TeKcTy. [Tocmenuiia Tora je ga ckopo cBaky ofipefi0y ycTaBa Io-
Ylibe NPATUTY U YCTABHO CYJCKa IPaKca ,KOja IIOCTENEHO MI0CTaje perie-
BaHTHHUja“ u ,IpujeMunBuja“ (ga He KaKeMO MepOJaBHIja) Off MU3BOPHMUX,
IVICAaHVX HOPMI.

Yeitiepitio, OfTyKe HALMOHATHNX YCTaBHUX CY/IOBA IOHETE Y JOMEHY
KOHTPOJIe CYZICKe B/IACTM ITOCTAjy CBE BIIIIE M3Pa3 BUIIECTPYKOT ,,JMjaora”
OBUX CyJOBa ca: (a) ofyryKama i1 IpakcoM (Hal[MOHa/THNX) PEeOBHUX CYHO-
Ba; (0) IpaKcoOM U YCIIOCTaB/beHUM CTaHfjapAnMa EBporickor cyna 3a pyp-
CKa ITpaBa, Kao ¥ MehyHapomHIX MHCTUTY1IMja KOje Ha[I3UpPy OCTBapUBambe
JbYICKVIX ITPaBa; (B) JOOPOM IIPAKCOM APYTHX eBPOICKMUX YCTABHUX CY[0Ba.
Ortyna Bpiehn ncnuTuBame car/TaCHOCTY CYACKMX OfITyKa Ca YCTaBOM, aJli
VI Ca KOHBEHI[jCKUM IIPAaBOM, YCTaBHMU CYIOB) MICTOBPEMEHO HOIPUHOCE
¥ eBpoOIeN3anj) HallMOHATHNX IpaBHMX Nopenaka. Hanwme, y caBpeme-
HVIM €BPOIICKVIM 3eM/baMa CYACKM IIPOLieC 3alITUTe JbYACKIX IIpaBa BUILE
HIje OTpaHMYeH Ha IIPYIMEeHY 3aKOHCKVX HOPMU Ha yTBpHEHO YNMIbeHNIHO
CTame y KOHKPEeTHIM IIpeIMeTIMA, Beh Tpakul ,,CMMYITaHy IPUMEHY  KaKo
3aKOHCKMX, TaKO M YCTaBHMX OfpefduM amm U CylpaHalMoHanHux. Mana
je 3aKoHCKa ofpenba 1 Ka/be HAjOUNIIEHHN)I I HAjKOPUCHMjU OCHOB 3a
OIUTYKY Pe[JOBHOT CyJia, OHa je MIAK II0CTaIa HefloBO/bHA 1 6ospe pehn

IVMCKpMMMHAIVje, IPaBHe CUTYPHOCTM U B/IaflaBMHE IIPaBa, IPONOPIMOHATHOCTH, IIpa-
BUYHOT cybema 1 CJI. MOCTanu Cy OCHOBHE BPEJHOCTH KOje YCTaBHU CYHZOBU 4yBajy U
IPOMOBHUIIY KPO3 CBOje HajsHavajHIje Of/TyKe, a ca unjbeM obesbehema nenoTBopHuje
3aIITUTE UHAUBKUYATHE C10OOJe, BYACKOT JOCTOjaHCTBA, OMIITE CI060/e HOCTYamba
U cT06OIHOT pasBoja MTMYHOCTH, TIPef CBUM OPraHMMa, KaKO Yy jaBHOIIPAaBHIM, TaKO 1 Y
IPMBATHOIPABHMM OFHOCUMA.

44) O rome xop I. Vinuh, 1. g., 208-209. n T. Mapuukosuh, ,,[lejctBo omnyxka yc-
TaBHUX CyioBa‘, Y70la u 3Hauaj yciiaéHol cyga y ouyeary énagasuHe ipasa, 295-301.
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OTpaHMYEHA, jep ce TOTOBO y CBAKOM IIPeMeTy MO)Ke II0jaBUTH MUTAbe fa
MM Cy Te ofipefbe He CaMo Y CK/Iafly ca yCTaBOM Beh U ca KOHBEHIIVjCKUM
IIpaBOM, K20 BUIINM IIPaBOM. Y Tpa’Kemby TOT OJrOBOPa PeOBHM CyJO-
BU MOpajy IpoHahy MCIIpaBHO TyMademe 1 3aKOHCKe ofpende 1 ycTaBHe
HopMe (kao 1 ofpenaba KOHBEHINja), a Y CIy4ajy CyMibe, OHI Ce MOPajy
06paTUTH YCTABHOM CYZly, OfIHOCHO FeTOBOj TPAKCH U MPAKCHU HAMIIeKHIX
KOHBEHIIMjCKMX CyZ0Ba U Tea.

W na xpajy, 13 HaBeleHOT CIeN, Aa MpolieC KOHCTUTYanusaluje y
CaBpeMeHMM eBPOIICKIM 3eM/baMa, KOMe IToceOaH 3aMax fiaje BpIIeme yc-
TaBHOCYZICKe KOHTpOJIEe, Ma 3a IOCTIeANIly TpM BaxKHe cTBapu: (1) fa je
YCTaBHO IPaBo IOCTajI0 (GaKTOp KOji Cjefumbyje Jocafa f0CTa ay TOHOM-
Ha IOZIPYYja IOjeINHNX TPAaHa IIpaBa y KOXepPeHTaH (jeAMHCTBEeH) IPaBHA
nopepak;* (2) HaOYLUITEHO je YBpe)XXeHO CTAHOBUIITE a Cy CYAMje caMo
3aKOH KOjJ TOBOP, Te fIa M je 3abpameHa HelloCcpeHa IpJMeHa yCTaBa I
KpeaTMBHOCT TyMadema, Honasehn o ycTaBHUX Havenna u ofpenoy, (3) na
He ITOCTOjY BUILIe TAKO OPTOJOKCHA feoba opnamhema nsMehy ycraBHor
Cy[a U pefoBHUX CyHoBa.*

VI

Jocapaimy mpakcy u paji yCTaBHUX CYOBA U Y BPIIEHY YCTaBHOT
HaJI30pa CyZICKe BIaCTY OCVIM ITO3UTUBHYIX OLleHa IIPATY Y ITOJY>KM CIIMCaK
KPUTHKA 1 IPUTOBOPA. YCTaBHOM CYJCTBY ce, n3Meby ocrasor, mpurosapa:
3a ,,toBehaHy akTMBM3aM " y OTHOCY Ha CYACKY BNACT,” Tj. ,,Jja Cy IpeTepaHo
CY3Ap>KaHN', ,,BeOMa KOoIlepaTuBaHy (IipefycpeT/buBm)‘, 1na u ,,00jaxxbn-
BI KaJ| CY Y IATalky aKTU NOTUTIYKE BIAacTy (a Moce6HO U3BPIIHE), 1a
»CBOjy cHary u Moh“ mokasyjy nmpema cy/joB1Ma, OJTHOCHO CY/ICKOj BIIaCTY;
»Ma CYBUIIIE YeCTO M CYBUIIe TyOOKO 3a/jUpPy Y OITyKe PeJOBHUX CyfoBa ;™

45) JIyro je CTaHOBUILITE Y ZOKTPUHY, OGZHOCHO IIPAKCHU PeJOBHUX CYyROBa OMIIO
Ia ,onmpebennu 3akoHM y Mamoj nn Behoj Mepu TBOpe caMoCTaIHa, ay TOHOMHa [TOApYyYja
IpaBa Koja OJ/IMKY]jy PasnMINUTU U3BOPY NPaBa ¥ Pa3INIUTY HAYMHY U TOCTYIIU JOHO-
IIera CYACKMX OfTyKa (HIIp. IPMBATHO IIPaBO, KPYBIYHO IIPaBO, YIIPAaBHO IIPaBO, PafiHO
IPaBoO 1 JIp.).

46) Ynopemutu xop A. S. Sweet, H. g., 96. 1 flasbe.

47) Panuju npepcennuk YC Mabapcke L. Solyom cBojeBpemeHo je ucTaxao fja
»YBEK HaIJIalllaBaMO TO fIa CMO aKTMBIUCTH y ofpeheHnM [oMeHMMa, HIIP. ¥ JOMEHY OC-
HOBHIIX IIpaBa, I7ie Ce CyJ He YCTpy4aBa fIa OfiIydyje O TeIIKMM CIy4ajeBuMa. 3a pasamnKy
Off TOTa, Y34PXKaHU CMO 1 IpuberaBaMo CaMOOrpaHMUeby Kafia Cy y MUTamby IpobieMn
KOjU Ce OfHOCe Ha ITOMUTUYKY CTPYKTYpY . Ynopenutu B. Bemnpesuh, ,,YcTaBHo cyncTBoO
y 3eM/baMa y TPaH3UIMjI: IEKIVja U3 YIIOPERHOT IIpaBa’, Y710ia u 3Hauaj ycitiaéHoi cyga y
ouysarwy enagasure upasa, 278.

48) Bupetn o Tome ko K. Manojnosuh-Aunpuh, #. g., 178.
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Jla ¥IM je TI0CTaJI0 OMM/bEHO OB/IalIheme ,,Kacupama“ IPaBHOCHAKHUX CY/J-
CKVIX OJ/IyKa, I1a ¥ HajBULIeT (BPXOBHOT) cyAa;* ma cy mocTanyu HOBa CyA-
CKa MHCTaHIa — Tpeher (4eTBPTOT) CTeNeHa, a Cy ,,IpUCBOjuIN PYHKIMje
BPXOBHMX (KacallMIOHUX) CY[OBa‘, jep Cy IOYeN Jia ,,yjefHa4aBajy IpaKkcy
PEIOBHMUX CY[I0BA; 1a Cy JOHOLIEHEM T3B. MHTEPIIPETaTVBHIX OJJTyKa Ta-
Kobe mpeysenu ynory He caMo HajBMIIET Cy/a, Beh 1 camMor 3akoHOfaBIIa,
3a IITa IO yCTaBy HeMajy oBnantheme;*’ 1a IPOTUBHO YCTaBYy U 3aKOHY
HapylIaBajy He3aBUCHOCT CyfoBa obasesyjyhu ux kaxo fga ,omryye;’ Te
Jia IIOKYIIaBajy Aa ,,CBOje OlieHe, OJHOCHO IIpaBHa CXBaTama  yTBpheHa y
00pasyIoKery OfJTyKa IIporace IpaBHO 00aBe3HMM, a KaJj TO He YCIIeBajy
la VX Tajja CTaB/bajy y AUCIIO3UTHUB 1 U3puunTo obaBesyjyhm cymose na
IIOCTYIIajy CaIJIacHO ,,lerOBUM OlleHaMa“ I CTAHOBUIITYIMA, a He II0 yC-
TaBY U 3aKOHY;™ [ia ,yIyhyje“ pefloBHe Cy[oBe [ja IPOTUBIPABHO KOPUCTE

49) Merop MOHMIITaBaRkbaA U KaCHPatba OITyKa BPXOBHUX CYZI0Ba, II0CEOHO aKO TO
HOCTaHe YeCTa aKTYBHOCT YCTABHIIX CYZI0BA, CaM 10 ceOY Ce Y YIIOPEHOM IIPaBy Huje IIOKa3ao
Kao Je/IOTBOPAH HAYMH 3aIITUTE /bYACKNX TIPaBa, YIVIE[ 11 ay TOTUTET OfJIyKa YCTAaBHOT CyAa
3aCHMBA Ce, TIPe CBET4, ,,Ha YBEP/BMBOCTY OIIyKa I Ha CHasy aprymeHara. (LI. Pubnany). ax
u HemaukoM YC (4nje ce OfTyKe FeHepasHO CIIPOBOJie CKOPO 6e3 M3y3eTKa) IIOHeKaf je Tpe-
6as10 BpeMeHa Jia yBepy BPXOBHO CY/ICTBO Y Ba/baHOCT CBOjUX IIOjefIIHIX IIPaBHIX CXBaTamba.
YcraBnu caBeT PpaHITycKe je TeljeHnjaMa , Haropapao 1 yBepaBao  pefloBHe CyfIoBe Jja IIpare
IErOBa TYMadelba, /il Cy YTeMe/beHOCT HheIOBMX OfTyKa I IHTE/IEKTya/lHa CHAra HheroBIUX
06pasoxersa 3a MOC/IENVITY UMaIN Jia ,, TOCTIEAbIX fielleH1ja OH OMBa CBe YCTIEITHU]U Y TOM
nocny“. Y Vtanuju, v HakoH IecT fierieHn;ja, Kacarmoru cyx cToju Ha CTaHOBMINTY Ja ,,he
obpasinoxema 1 ctaBoBy YC y MHTEpIPETaTUBHOj OTyIM 6MTY IpyxBaheHN, caMo ako Cy
yseppusnu . Xparcku YC, 1 opey Bulle Xi/bajja O4IyKa JOHETHX Y IPETXONHUM TOfMHAMA
¥ HECITOPHO M3PaXEHOT aKTUBM3MA, 3ayTo Huje yBepuo BC a moOpoBo/bHO criefin mberose
CTaBOBe, I1a T je Ha TO 06aBe3ao ycTaBoTBOpall. Takobe, 0BO MuTatbe je aKTYETHO Y OHOCUMA
YC u BKC, opHocHO peoBHUX cyfoBa y Cpouju, YIPKOC YnbeHNIN Aa je YCTaB M3PUIUTO
YTBPAUO fia Cy »,omtyKe YC omileTro6aBesHe, KOHaYHe 1 MI3BPIIHE, T ,,[ja CY CBY IY>KHU JIa U3~
BpIIIaBajy ofyIyKe YcTaBHOT cyaa“ (wi. 166. u 171). Bumetn o tome b. Henapuh, #. g., 93-104.

50) O ToMe jja ¥ Cy YCTaBHU CY[OBM ,,IPUCBOjUIN oB/anthermba BPXOBHIX CYIOBa
Ha TyMauerbe 3aKOHa I YjeHaYaBabe IIpUMeHe 3aKoHa, Bupiety Kop L. Garlicki, #. g., 44-68.
u b. Henapuh, #. g., 93. u game.

51) Hcino.

52) Hamume, Huje CIIOpHO Jia ce JUCHIO3NUTUBYIMA OJIyKa YCTaBHOL Cy/a IpU3Haje
~IIpaBHa CHara 1 [iejCTBO erga ommnes, Beh dnmeHnIIa 1a /i1 ce TO 1ejCTBO MOXKe IIPOLLIN-
puTH ,,Cca HUCIIO3UTHBA Ha 06pasioxkerbe omryke . CKOpo fa HeMa 3eM/be y K0joj Hutje 6m1o
Cly4aja fja Cy peOBHI CYLOBU Oap jeIHOM OROMIN IPUMEHUTY MHTEPIPETATUBHY OIYKY
YCTaBHOT Cyfa, uctudayhu ga ux o6aBesyjy camo ,,yCTaB 11 3aKOH', @ He U IIPaBHA CXBATalba,
OJHOCHO TyMaueH-a yCTaBHOT cypa. Bumetn Hnp. pemensa Ilpuspennor cyna y beorpapy M.
(M) 753/2011 n 411 6p. 5439/2011, y KojuMa Opex;, 0CTajIorL, CToju fa je ctaB YC Ha Koju ce
H03MBajy CTpaHKe ,,0e3 3Hauaja ", ,,0yayhn fja 3ay3eTy cTaB HaBefleHOT OpraHa He MO>XKe Jiepo-
TUpaTy U3PUUUTY 3aKOHCKY 0Apenoy", OGTHOCHO A je ,1icTy 6e3 yTuiaja“ jep CymoBu He Cyze
»Ha OCHOBY TIPaBHUX CXBaTama’, Beh Ha OCHOBY ,,YCTaBa, 3aKOHa, Mel)yHapoHMX yroBopa...”

53) O oBOM IUTaKy YCTABU M 3aKOHM Ce PETKO M3PUUNUTO W3jalllbaBajy. Vsyse-
TaK YMHU IIOMEHYTH 4iaH 76. YcraBHoOr 3akoHa o YC Xpsarcke. VM n3 3akoHa o cyfckoj
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MHCTUTYT exeptio ilegalis;>* ma mupoko kopucte opnamheme Ha TIOKpeTame
IIOCTYIKA ex officio 3a OLleHY YCTaBHOCTM 3aKOHA, KOjU Ce ,HEIIOCPELHO
TUYY BpIIea CYACKe BIACTH 3 Id CY ,,IIAJIHU HAJUISKHOCTI ~° 1 TAKO Jajbe.

Konnko HaBefieHe olleHe CTOje 1 KOJIMKO Cy 3aCHOBaHe Ha IIeJI0BM-
TOj aHA/IM3U U TIPOYYaBaky YCTAaBHOCY/CKE IIpaKce ¥ MOMUTUKE YCTaBHOT
Ha/I30pa y 0BOj 00/1acTy, a KOIMKO Ha MOjeIlNHAYHNIM 3allaKamyIMa Koja ce
4eCTo Be3yjy 3a KOHKpeTHe OTyKe, OfHOCHO I0jefiiHa ITPaBHA CTAHOBMILTA
YCTaBHUX CYHOBa, IUTamkba Cy Y Koja OBJle He MO>KEMO YIa3UTH jep M3/1a3e
M3BaH OKBUpA OBOT pajia.

VII

JsBopHa mo3uIfyja yCTaBHOT Cy/ia Kao YyBapa CyIpeMaruje ycTaBa,
OJTHOCHO OpTraHa ,,ofi0paHe” ycTaBa Kao BpXOBHe IIpaBHe HOPMe Off HeyCTaB-
HJIX OIIITYX aKaTa HOCH/IAI[a HOPMATUBHMX OB/Ialhera, KOPEHUTO ce IIpo-
MEeHMIA IIIpPerbeM y/IoTe YCTaBa Ka0 OCHOBHOT 3aKOHA 3eM/be U YBoDhemeM
HerocpeHe KOHTPOJIe YCTaBHOCTH TI0jefMHAYHNX aKaTa (M pafiibl) CyJcKe
B/IACTH. YYMHAK YCTAaBHUX pelllerha I Ha BbUMa yTeMe/beHe YCTaBHOCY/ICKe
IIpakce Koja je yCleauaa y Be3u ca 3alliTUTOM /byACKUX ITpaBa 1 cnobofa,
jacHo je oImpeyienno HOBY NO3MUIIMjy YCTABHOT CYACTBA ¥ Y OJTHOCY Ha CY/CKY
BracT. HapaBHo, 1a je 3amTuTa /byACKUX ITpaBa 611a 1 ocTana IpuMapHa
byHKIMja CyficKe BTacTH, KAaO He3aBUCHE U CAMOCTAJIHe, a/li Ce Ta BJIACT
y CaBpeMeHMM eBPOIICKMM 3eM/baMa He MOKe BPIINTY 6e3 HeloCpeHe
IpyMeHe ¥ TyMaderba ycTaBa (1 KOHBEHI[VjCKOT TIpaBa), y 4eMy je y/ora yc-
TaBHIIX Cy[J0Ba He3a00MIa3Ha — OHU Cy TU Koju Cy opyanthenu ja aysajyhm
¥ 9UTajyhy ycTaB KOHAUHO KaXy ,,IITa YCTaB TOBOPY " I ,IIITA YCTaB jecTe".

Bractu lllnanuje, cnemy ,,1a je YcTaB BpXoBHAa HOpMa IIPaBHOT CUCTeMa Koja obaBesyje cBe
cyauje v TpubYyHale KOju Cy JYXXKHU Ja TyMade U IIPUMEbYjy 3aKOHe U ypefde y cKmagy
Ca yCTaBHOM IIPENIOPYKOM U Haue/lTnMa, CXO[HO TyMadery Koje OHM Jo6ujajy y ofTykaMa
YcraBHOr TpubyHata y 6110 kojoj Bpctu nocrynaka“ (P. Passaglia, 1. g., 621). Y Hepoc-
TaTKy HOPMaTUBHMX Pelletba YCTaBHM CYIOBI C€ O TOME I3jalllbaBajy y CBOjUM OfjIyKaMa
i y noce6uuM craBosuma. Hemauxn YC yunnno je 1o joir 1951. ropuHe, 3aysumajyhn
CTAHOBIIIITE [ja Cy ¥ 00pa3/IoKerba IheroBuUX ofyTyka obasesna. VI YC Cpbuje, y curyanmju
T3B. IVHT-TIOHT OfI/TYKa, Y IUCIIO3UTHBY HOBE OfTyKe N3pnunto, Hanaxe BKC ma ,,moHOBO
OUTyuM, y CKJIaJiy ca OlieHaMa YCTaBHOT cyfa usHetuM y Opmynu” (Yx-224/2013). Vnaue
y cBojoj panujoj npakcu Cyp Huje TOBOPHO O IIPABHOj ,,00aBE3HOCTU “ CBOjMX CTABOBA
(ouena), Beh je cmopaniyHo y 06pasnokebuMa OfIyKa HaBOAMO Ja je “pasyMHO O4YeKu-
BaTy Off, HAJITIE>KHOT CY/a [a YCIIOCTaBM IIPABHO CTame KOje OfroBapa IIpaBHOM CXBaTarby
YC* (1¥3-97/2012).

54) b. Henagwmh, #. g., 89-92.

55) BupmeTy TeKCT IOJ OBMM HaCJIOBOM Y HellelbHUKY Bpeme opf 7. mapra 2013.
TOIMHE.
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IIpod. ap Bragumup Oranecan
3aMeHMK IIpeficefHIKa YCTaBHOT cyfia PemyOnuke Jepmennje

ITPOBJ/IEM IIPABHE CHATE AKATA
MEBYHAPOJHOTI ITPABA ITPUMEIBMIBAHUX
Y YCTABHOM ITPABOCY'HY

CymTrHa caBpeMeHe KOHIeTIMje MexaHn3Ma MehycobHor ogHOCa
VI Y3ajaMHOT JlelloBarba Mel)yHapoHOT ITpaBa 11 HaIlMOHATHOT IIpaBa, inter
alia, ycnoB/beHa je OHUMM HAIlMOHA/IHUM YCTaBHOIPAaBHUM IOCTY/IaTHMA,
KOjJ 3a laTy #Ap>kaBy npenonpelyyjy mpaBHe mocneauie lmeHnx MehyHapop-
HIUX yroBopa. [IprpopHo, 0Ba YnbeHNIIa MMa YTUIIja HE CaMO Ha CII0/ba-
1Y HOMUTUYKY aKTUMBHOCT fip>KaBe Kao MehyHapopgHor akTepa Beh u Ha
U3BpIIehe CBAKOJHEBHIX (QYHKIVOHATHNX IPAKTUYHUX 06aBe3a BeHIX
YHYTapAp>KaBHUX OpraHa.

VHTepHanoHanu3anuja MpaBHe PerylaTuBe YHYTapAp)KaBHOT XKI-
BOTA HMje MOITIa ocTaTy 6e3 ofipasa 1 Ha TaKBOj aAlicONYIiHO Cy8epeHoj ge-
NAMHOCTIY IP>KaBe, KaKBa je heHa IIPaBOCYgHA IeTAaTHOCT, II0Pef;, OCTa/Ior
- n'y chepu ycraBHor npasocyha. To je mpuponHo. YcTaBHU CYyIOBU Kao
Ba)KaH €/IEMEHT MHCTPYMEHTapyja KOj/ TapaHTYje CyBEPEHOCT [pXKaBe, Kao
»dyBapy" ycTaBa JYXHMU CY Jia OfpakaBajy OfHOC IpeMa MehyHapogHOM
HOPMaTMBHO-IIPAaBHOM CHCTEMY BPeHOCT, GOPMIPAHOM Y JAaTOj 3€MJ/BIA.

YcraBHu CyfoBY, Kao 1 JPYTy HALMOHAIHY CY[CKI OPraHu, JYXKHU CY
fla IV OCTBApMBalby IpaBfe IONPMHOCE UMIUIeMeHTanuju MehyHapomHux
YTOBOpa Koji1 MMajy 06aBesyjyhy mpaBHY CHary 3a BJXOBY Ap>KaBy. Vmak, Hama
ce 4NHM /ia je JaHac MelyHapoIgHOIIpaBHa pery/IaTusa y 00/1acTMa Kao MTo Cy
3alITHTA JbYACKMX IIpaBa 1 M3paja I/I00aTHIX CTaHAAP/A Y IIOITIey YOBEKOBe
OKOJIVHE 360T CBOje BaYKHOCTY 0OVIIA aricomy THM 3Hauaj. OBe rpaHe MehyHa-
POJHOT IIpaBa Ha3Bao OMX MehyHapOIHMM ITaHe TApHVM IIPABOM.

ITomasehu on HaBemeHOT, yCTaBHY CY[JOBY TPV OCTBapUBamby CBOje
JIeTTATHOCTH, 10 HAIlleM MUIIUbEIbY, TIOPef OCTANIOL, Tpeba /ja Bofie padyyHa
0 oHMM MeDhyHapogHMM IpaBHMM HOpMaMa 1 IPMHIMIINMA KOjI 13 HeKUX
pasjiora 3a BVXOBY Ip)KaBy HeMajy obaBe3yjyhy IpaBHY CHary, a/ii Cy UIaK
Y Ca3BY4jy ca leMOKPAaTCKMM CTaHAApAMMAa GOPMIUPAHUM Y TOj 3eM/bU U
MOPA/IHO-IIPABHMUM CUCTEMOM BPEJHOCTM.

Taxo ce, 110 HallleM MUIITbERbY, TOCTAB/ba IIPUHIMIIN]ETHO IIUTakbe Koje
VIMa U TEOPMjCKY M IIPaKTUYaH 3Ha4aj: MOI'Y /I YCTaBHU CY[IOBU Y C/Iy4dajy

121



noTpebe 1a ce oclIamajy Ha ofipefde MelyHapoHOT ITpaBa Koje 3a BUXOBY
Ip>kaBy HeMajy obaBe3yjyhy mpaBHy cHary. OfroBop Ha MUTame, O KOjeM
IpaBHULY, YMHY Ce, HEMAjY jeAMHCTBEHO MULIbEIbE, MOXKE J1a JOBEE 10
PasIMYNTHX 3aK/bydaKa Koji ce HOHeKas yak MelycoOHO MCKIbyUyjy.

Omure je mo3HaTo fija 3a ip)KaBy ob6aBe3yjyhy mpaBHy cHary umajy
camMo oHe Mel)yHapoHOIIpaBHe HOpMe Y IOI/Iefly KOjUX IIOCTOjY jaCHO U3-
paKeHa CaIJIaCHOCT Off CTpaHe Te Ap>kaBe. MebhyTum, kako nokasyje npax-
ca, yCTaBHU CYJOBU C€ alICOMYTHO MCIPABHO Y CBOjUM OJi/TyKaMa IIOHe-
KaJl TT031Bajy Ha TaKBa MehyHaponHa MpaBHA JOKYMEHTa, KOja 3a IbIIXOBe
Ip>kaBe 3acafl HeMajy o6aBe3yjyhy npaBHy cHary. Ha mpumep, YcraBHU
cyn JlutBanuje ce Beh y cBojuM IIpBMM OfTyKaMa, jOILI Ipe paTnduKarje
Konsennuje n3 1950. roguHe, osusao Ha mpakcy Esporickor cyna,' Ycras-
HU cyp Pycke @enepanuje ce Takohe mossao Ha EBponcky KOHBEHIUjY O
JbYACKMM IIpaBMMa OHJia Kajia je Pycuja jomr Huje patudukosana.” Yarpen
pedeno, cam EBporicku cyp 3a /byficka mpaBa ce 1975. ronune y npegmeTy
Tongep tpoitiue Yjegurweroi Kpamesciisa® mo3ao Ha KoHBeHIjy 0 IIpaBy
MehyHapomHNX yroBopa, Koja joIll Huje CTyIIa Ha cHary. Vismehy ocraor,
EBpornicku cyp je y cBOjOj OfTyLIM HaB€O J1a je CIIpeMaH Jja JOCTaBy KOMEH-
Tape, pykosopiehu ce 4. 31-33 Beuke koHBeHIIMje O IpaBy MehyHapomHux
yrosopa ofi 23. Maja 1969. ronuHe, To jecT oHfia Kafia KonBeHnyja jomr Huje
CTYIIM/IA Ha CHATY.

YcTaBHU CYZIOBU Ce IT03MBajy Ha Mel)yHapopHe paBHe aKTe Koju
3a IUXOBY JIp>)KaBy HeMajy o6aBe3yjyhy IpaBHY CHary ca KOHKpeTHUM
IbeM — fia 00pasjoxxe CBoje IpaBHe cTaBoBe. OHU I0O/Ta3e Of UCTHHE
fla HMje IpaBHa CHara MehyHaponHe mpaBHe HOpMe KOja je IpoI/alleHa
ommTeo6aBe3yjyhoM oHO mTO fedyHMIIIE 3HAYAj FbeHe TPYMEHe, Hero Y-
paBo — cagp>XuHa Te HopMe. Kako je 3amasuia nosHara pycka npasauna T.
MopurhakoBa, YcraBHu cyp Pycuje ce y cBojuM ofjrykaMa 031Ba Ha MHOTe
HOpMe Koje Y Mel)yHapofHOM IpaBy HUCY ITporyalieHe 3a o6asesyjyhe.*

1) Ycrasuu Cyn JIutBaHuje y cBojoj omnyun ofi 18. HoBembpa 1994. roguse, y
K0jOj ce OLielYje YCTaBHOCT ofpende 3aKOHMKA O KPUBUYHOM IOCTYIIKY KOjOM Ce 03-
BOJbaBa IIPUCYCTBO UCTPAKHOL CyAyje IIpU pasroBOpY afiBOKaTa ca OparbeHUKOM, KOH-
cTaTyje ja je MOryhHOCT orpaHudersa IIpaBa Ha CacTaHaK aJlBOKaTa ca OKPUBJ/beHUM 0e3
yuemrha cTpaHux nua norsphena u npakcom Espornickor cyna. EBporncku cyn je npu Ty-
Madery KoHBeHIIMje pasjacHno, [ja y IOjeAMHIM C/Ty4ajeBIMa, Kafla, Ha IPUMep, TOCTOju
OCHOBaHa CYMHba JIa a[JBOKAT 3/I0YIOTPeb/baBa CBOj CTATYC Y MIOCTYIIKY, APXKaBa MOXe fia
OTpaHNYY NTOBEP/bMBOCT HETOBOT IPABHMYKOT CABETOBAbA.

2) Kousenuuja je y Pyckoj @epmepanyju crynnia Ha cHary 5. Maja 1998. ropnne.

3) Case of Golder v. the United Kingdom (Application no. 4451/70), Judgment of
21 February 1975.

4) Bupetn Mopujaxosa T. 3amectutens [Ipencenarens Koncturyunonsoro Cyzna
Poccuiickoit @epepanun. [IpuMenenne MeXXTyHapOAHOTO IIpaBa B KOHCTUTYLMIOHHOM
npaBocyauu: utoru u nepcrextussl (http://www.concourt.am/hr/ccl/vestnik/4.14-1.15/
morshakov.htm).
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3a cTpyumbake y obmactu MelyHapoHOTr IpaBa Koji1 ce He 6aBe MUTamy-
Ma YCTaBHOT ITpaBocyba, MO>K/a Hallle ITIeAMIITe Hije IPUXBAT/bIBO, UIIAK,
CMaTpaMo Jia je 3a obpasyarame COIICTBEHOT CTaBa 3a YCTaBHE CY/IOBE Ba)KaH
He TOJIMKO ITPpo67IeM IIpaBHe CHare VI IIOoc/IeauIia MeyHapomHor akTa, Ha Kojit
ce IT03¥1Ba, Hero TO KOJVKO je IIpaBHa Cafip)k1tHa MehyHapoHOIIpaBHe HOpMe
IPOrpeCBHA Ca ITIEAYINTA TAPAHTOBakba /bYACKIX IPaBa M KOIMKO Ce Ta Caip-
KVHa ITOIyiapa ca IpefcTaBaMa M CTaBOM CaMOT CYJa O Jby/ICKMM IIpaBJMa.

Kao onpaBpame 3a peyeHo, Tpeba nopByhn fa ofjryKe ycTaBHUX CyfO-
Ba O TyMauelby 1 IIpuMeHM Mel)yHapomHIX JOKyMeHaTa, MaKo HICY 0b6aBes-
He 32 IbUXOBY Jp>KaBYy, yC/Ief KOpPIIOpaTIBHe IIpaBHe CBeCTH ofipeheHor mema
MebyHaponHe 3ajeHuUIIe MOTY ITO3UTHBHO Jja YTUYY Ha IIPaBHO MUIIUbEHE
CBAKOT CyAMje HAal[MOHAJTHNX CYOBa, Ipenonpebyjyhn cammum tM merosy
Jlaj/by NMPABOCY/IHY IIPAKCY.

3a pasnuKy off IPYTUX MHCTUTYTa Mel)yHapomHOT mpaBa, I7ie je Be-
poBaTHOha cyko6a MHTepeca [jp)KaBa Be/NNKa, y IOITIefy /bYACKUX IIpaBa I
cnobopa gpKase, 110 IPABUITY, IeNTYjY XapMOHMYHO U ycarlalleHo. Y 0BOj
cdepn y gpKaBaMa, 110 IIPABIIIY, IOCTOjU TIOYAAPHOCT COIICTBEHNX UH-
Tepeca ca ONIITEYOBEYAHCKMM. JelHa Off IPETIIOCTAaBKM TaKBOT HadylMHa
IIOCTYIIalba je, HeCYMIbIBO, BlIalaB/Ha IIPaBa, Koja MMa (pyHZaMeHTaIHN
3Ha4Yaj 3a rapaHTOBarbe JbYACKMX IIpaBa U KOjy Cy IIpMU3HAJIE CBE AP)KaBe.

HaseneHo omoryhyje fa 3ak/by4nmo fa Huje, Kajja ce yCTaBHM CY[0BI
II03MBajy Ha MIPMUHIVIIE ¥ HOpMe Mel)yHapofHOT IpaBa, off IPBOCTENIEHOT
3HaYaja YMIHLEHMIIA []a VX je Ta pKaBa IIPM3HajIa HeTo Jja JIX Cy TU IIPUHIM -
IV ¥ HOPMe YHUBEP3aJIHM, TO jeCT fia /I MX IIpU3Haje of ena MehyHaposHa
3ajeJHIIIA, ja /1Y CY Y Ca3BYy4jy ca JYXOM yCTaBa Te 3eM/be, /1a JIN IOy IbYjy
VI Ha pa3yMaH Ha4MH IPOIINPYjy MOTyNHOCTY IIPaBHOT peryiucama Ipasa,
rapaHTOBAHOT yCTaBOM.

OcHoB npuMeHe MelyHapoHOIPpaBHOT JOKYMEHTa MM IeroBe HOp-
Me, Ha KOjy ce IT031Ba CYJ, Y CBOjOj OfLTYILiy, jecTe 6e3ycoBHa 0O6aBe3a cBake
(61710 KOje) CyZICKe MHCTaHIIe, a/i je TO HApOYUTO HEOIIXOHO Y C/Ty4ajeBu-
Ma, KaJja JaTy IOKYMEHT HeMa o6aBe3yjyhy IIpaBHY CHary 3a IaTy Ap>KaBy.
YcraBHu cyg Monpasuje, mosusajyhu ce Ha wian 7. [Jeknapanuje n3 1948.
ropuHe 1 Ha WI. 19-20 OCHOBHMX IPMHIMIIA HE3ABUCHOCTY CY[ICKUX Op-
rana YH ogp 6. centem6pa 1985. ronnHe, omry4no je ga Ykas mpefcefHuKa
Peny6mmke MongaBuje op 12. janyapa 1995. roguse O ocnobabhamy of myx-
HOCTM NpeficefinMKa cyzia Ne5 — ogrosapa Ycrasy. IIpu tome, Cyzi y cBojOj
OIUIyLIM TIOAB/IAYM J]a HaBe/leHa JOKYMEHTA MIMajy KapaKTep IPEropykKe, a
He o6aBe3yjyhu kapakrep.

Kako cBemo4m ucKyCTBO pasHMX 3€Majba, 110 MATAIbY CHA/IAXemba y
cucreMy pasHux MelyHapomHOIIpaBHMX aKaTa I7IaBHY Y/IOTy UMajy — CyaMje
ycTaBHUX CyfoBa. IIpu ToMe, TO je yc/lI0B/bEHO He CaMO TUMeE LITO Ce YCTaB-
HY CYIOBY pafiy oOpas/arama CBOjUX OFIyKa 4ecTo oKpehy cMucaoHoM
TyMadelby HalMIOHA/IHUX KPUBUYHO-NIPOLIECHUX NIPUHIMIIA ¥ HOPMU ca
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rieguinTa MehyHapogHor mpaBa Beh u TuMe, MITO CYy OfTyKe TUX CyHOBa
KOHaYHe U JPYIU AP>KaBHY OPTaHM Cy IY>KHI Jla BOJIe pa4yHa O IIPaBHUM
CTaBOBMMaA KOjU CY Y IbJIMa U3Pa’KEeH.

BayxHo je v TO ma ycTaBHM CyIOBYM He TyMaye IPUHIMIIE KPUBUYIHOT
npaBocyha oiBojeHO jeHe Off IPYTMX, HETO Y y3ajaMHO]j IIOBE3aHOCTH YC-
TaBHUX HOPMU 3eM/be U HOpMu MebyHapopHOT IpaBa.

Vimajyhm y Bupty ia orpaHndese IpaBa Inila OKPYMB/bEHOT 38 KPMBUY-
HO 7lefio He 6u Tpebasio fa M3Iasy BaH OKBUPA MIPeJiCTaBa O XyMaHOCTU 1
IpaBefHOCTH Koje Cy ce ;aHac hopMuparie, TyMaderme Hal[JIOHaTHOT 3aKO0-
HOJIaBCTBA CaCTaB/beHO Ha MPUHIMIINMA MeyHapofHOT 11paBa, Koje majy
YCTaBHM CYJOBH Y KOHTeKCTY MehyHapopiHOT ITpaBa, yecTo 1Ma jour Behu te-
OPMjCKM U IIPAKTMYAH 3Ha4aj HETO OIJTyKa O JaTOM KOHKPETHOM IIPEIMETY.

Pesnme

OBaj u3Be1Taj MocBeheH je akTyeTHNM NUTalkVIMa Y Be3! 3a IPAaBHOM
CHaroM Mel)yHapoIHO-IIpaBHIIX aKaTa Koji1 ce IPYMEHbY]y Y YCTaBHOM CYZACTBY.

CymTuHa caBpeMeHOT KOHIIeITa MHTepaKIyje MehyHapogHor 1 Ha-
IIMIOHAJTHOT TIpaBa je, n3Mehy ocTasior, Be3aHa 3a HAI[IOHA/THE YCTaBHOIIPAB-
He ITOCTY/IaTe Koju lepMHNUIIY ITpaBHe IocefuIie Koje MehyHapomgHm yro-
BOPM MIMajy Ha [Ip)KaBy 0 K0joj ce pagu. OBa 4MibeHNIja HECYMIbUBO yTI4e
He CaMo Ha CIIO/bHY NONINTUKY Ap>kaBe Kao MehyHapogHor akTepa Beh u
Ha peajn3alijy CBaKOZHeBHMX (QYHKI[MOHA/IHNUX M IPAaKTUYHUX 0b6aBe3a
APp>XKaBHUX MHCTUTYILINja.

YcraBHM CyloBM, KaO M OCTajle HALMOHA/IHE CY[CKe MHCTUTYLIN]E,
IIpY BplLIeY CBOjUX QyHKILMja Takohe Tpeba Ha ZONpUHOCE UCITYbaBaby
obaBe3a mponucanux Mel)yHapopHIM yroBopuMa Koju cy obaBesyjyhnu sa
BIXOBe Ap>kaBe. MelyHapogHY IpaBHY ITPOIICY, HAPOUUTO OHM Y 06Ia-
CTMMa Kao IITO CY 3aIITHUTA JbYACKIX IIpaBa ¥ IpUIIpeMa IJI0OaTHIX CTaH-
fapfa o NUTabVIMa 3alITUTe )KUBOTHE CPeiMHe, cajia JoOMjajy Ha 3Hauajy.

[To Mumbewy ayTOpa, yCTaBHM CY[OBU TOKOM CIIpoBobema cBOjux
aKTMBHOCTHM Tpeba Takobhe ma ysumajy y o63up u mehyHapogHe nmpasHe
HOpMe 11 HaJesIa Koji HuCy obaBesyjyhu 3a muxoBe p)aBe, a/lu Cy y Kope-
Maljy Ca JeMOKPATCKUM CTaHJAPAMMA ¥ MOPA/THUM Y IIPAaBHMM CUCTEMOM
BPETHOCTY HUXOBUX JIpXKaBa.

Taxobe Tpeba ncrahm ma ofyryke ycTaBHMX CyZOBa O TyMadewy U
IpYIMeH! Mel)yHapOIHNX JOKyMeHaTa MOTY IIO3UTMBHO YTHULIATY Ha IPAaBHO
pasMMIIbae CBUX Cy/iMja HAllMOHATHMX CY[0Ba, a TUMe 1 Ipefoapehu-
BaTyl BbUXOBY JJa/by CY[CKY IIPAKCY.

Jom jenan 3HavyajaH paxTOp Koju Tpeba MMaTH y BUJY jecTe fia yc-
TaBHU CY/IOBM Hade/la KpUMBIUYHE IIpaBJie He TyMade OfiBOjeHo, Beh y kope-
JAIVIj) YCTaBHMX HOPMU CBOjUX Ip>KaBa U HOpMM MehyHapogHor mpasa.

124



ITIpod. gp Jan Filip
Cypnuja YcraBHor cyga Yenike Perry6nuke

ITOTOKA]J U ITEPCITEKTUBA YCTABHOT
CYIOCTBA. YTUILIA] YCTABHOTI CYICTBA BUBIIIE
JYTOCJIABUMJE HA PEIIYBJ/IVMKY YEHIKY

Jyburej xkome je mocBeheHa oBa KoH(epeHIMja IpeAcTaBsba 3a Perry-
6Ky Yemixy, a pexao 6ux u 3a Perry6nuky CrioBauky, HOfICeTHUK Ha BayKaH
KOpaK KOjy Cy HauMHIIe JyTOC/IaByja U lbeHe (efiepaTuBHe peryomKe u
ayTOHOMHE IIOKpaj/iHe y YC/IOBMMa je[JHOT LpyTradyjer JpyIITBEHOT IIOpeT-
Ka. Taj kopak je 610 3Ha4ajaH 3a Peny6nuky Yemky jep je mpBa ycTaBHa
ofipen6a* o0 yCTaBHOM CYACTBY yCBOjeHa yIIpaBo oBfe, y beorpany, 1963.
roguae.' ITojeqHako BaXKHO OWIIO je M TO IITO Ce HUje OCTalo caMo Ha
peunMa, Beh je KOHTpoIIa MocTana geo fp)KaBHe M3BPIIHE BIACTU YUjI Ce
pan morao ouernTi. OBO je 6110 jefaH O apryMeHara 3a yBoheme ycTaBHOT
CYZICTBa, TOKOM ,,Iipaikor nponeha® 1968. rogune, y cucteM Ap>KaBHUX
oprasa yexocnoBadke enepanyje.

Tapamma JyrocmaBuja 1 beHn deiepaTUBHIA IeTIOBY CY, HA Taj HAYMH,
y IIPaKCK IOKa3ajy Jja YaK U Y je[IHOj KOMYHUCTUYKO]j 3eM/bY, YUjU YCTaB
IIPOK/IaMyje HadesIo BIaJaByHe Hapoja U ,,CKYIIITHHCKA CUCTeM  (dyBe-
Ha sucepranyja [Tasma Hukonmnha),” Moxke QyHKIIMOHMCATH CYICKA OlLieHa
YCTaBHOCTH, VIAKO je 0110 Hen30e)KHO Jja OHa OffpakaBa CIeIUpIIHOCTI
CHCTeMa KOjM Ce OJIMKOBAO XereMOHMjOM jefiHe IOUTUYKE IapTuje. YIp-
KOC TOMe, Tpeba LIeHUTH Taj Xpabap 1 BakaH Kopak. Vako oH Huje 610
IIPBY TIOKYIIAj ja C€ KOHTPOJIa YCTAaBHOCTY YBeJie Y jefHY KOMYHUCTUYKY
denepanujy,’ 610 je IpBY CTBapaH U yCIELIaH KOPAK, KOji je OCTaBMO 3Ha-
YajHOT Tpara y JjJaJbeéM Pa3Bojy YCTaBHOCTU y Jex0cmoBayvKoj.

1) Ycras Conmjamuctiake QeneparnBHe Perryomuke Jyrocnmasuje u3 1963. rogune

- upum. upes.
[ITo ce TMye MUTaka 3aLITUTE IIPaBa II0jeMHIIA Off IOBPEfie AP>KaBHUX OpraHa,

Ba)KHO je He 3a00paBuTH fa je JyrocmaBuja O6uma u npsa Mely 6MBIINM KOMYHUCTIYIKAM
3eM/baMa Koja je yBesa CY[CKI HaI30p HaJ| paJioM Ap>KaBHUX OpraHa Kao IPpaBuIo, ITO Y
YexocmoBaykoj Hitje 6110 cny4aj cBe 5o 1991. ronmae.

2) Huxonwuh, II. C.: Ckynmtuacku cucteM. beorpap, VIHCTUTYT 3a yiopesHO
npaso, 1973.

3) C o63mpoM Ha TO ha je 3aKOHCKa ofpenba Koja je BpxoBHM cyn, uraHoM 43.
Ycrasa CosjeTckor Casesa of, 1924, oBnacTuia fia BpUIM IPEBEHTUBHY KOHTPOJY, OCTaja
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JKerneo 6ux ma Majio maXkmbe MHOCBETUM OBOj TEMI, jep CMO CBe CKJIO-
HMj! 12 3aHEeMapyMO JONIPMHOC APYIITBEHNX Hayka (IIpaBo, COIMOJIOTH]a,
IONMNTUYKE HayKe, EKOHOMUja) Tafjalllibe JyrocnaBuje peopMaTopCcKoM
nokpery y YexocnoBaykoj mespecetux roguaa XX BeKa, KajJja y3ajaMHe
nocete HUCy 6mte petkoct. To je poIUIOCT KOjy He Tpeba 3abopaBuUTH, jep
CMO M CaMM HEeH HACTaBaK, KA0 IOjefVIHIN I IP>KaBe, CAMO Y U3MEHEHIM
yC/IOBUMa.

C o63upom Ha To fia he monokaj 1 mepcrekTNBa yCTaBHOT CYyACTBA
OUTH TeMe CBMX M3/Iararma Ha 0BOj KOH(epeHINjI, >keeo Oux /ja Harla-
CMM Jla CBaKa Of] HajaB/b€HMX T€Ma Yy BE3J Ca CAaCTaBOM YCTAaBHMX CyJOBa,
IJIXOBUM OBJIalTNemyIMa — HAPOUUTO Y IOI/Iefy HOMUTUIKUX, €EKOHOM-
CKMX M JPYTUX CIelM(pUIHNX IUTaka, WIN BUXOBUX MeycoOHUX ofHOCa
Yy KOHTEKCTYy OCllopaBaHe uzieje o mocrojamy Verfassungsgerichtsverbud,
Tj. Mpe)Xe YCTaBHMX CY[J0Ba — HECYMIbMBO 3aC/Iy)XXyje NaXKiby. YOCTanoM,
HaKOH npuctynama Peny6mmke Yenrke EBpornckoj yuuju 2003. roguse, us-
MEbEH je I I0JI0XKaj YCTaBHOT Cy/a: aMaHJMaHOM je yHampes, jom 2001.
1 2002. roMiHe M3MemhEeHa 3aKOHCKA PeryaTiBa O leroBOM IOMoXajy, a
3aTMM je KpyT IIUTama KojuMa ce Cyj 6aB1o 3HaTHO mpolupeH. Tako ce
YcTaBHU Cyj| Halllao y HOBOM IpaBHOM OKpyxemy (Verfassungsverbund
u Verfassungsgerichtsverbund),’ cyoden ca HoBuM nuTamuMa 3a Koja je
Tpebasno nponahyu HoBe ocHOBHe cTaBoBe. Ca mpucTynameM EBpoIckoj
yHuju, YeraBanm cyn Perry6nuke Yelke mpolao je Kpo3 TeMe/bHY IIpoMe-
HY, HalIaBIIM Ce IpeJ] 3aJjaTaKoM fla le(MHMIIIe CBOj IT0/I0XKaj Y HOBOM
IPaBHOM CHCTeMY. Y TOM KOHTEKCTY MOpPao je IeMHMUCATY U TPH ITTaBHE
KJIay3yse Ipema KojuMa he HactaButu fa fenyje y norneny EY, onHocHo y
norneny ciefehnx oCHOBHIUX acIieKara:

- ogpebuBama npaBua Koja he 61Ty mpuMemeHa y crydajy pasinka

usmel)y HarpmoHamHoOT npasa 1 npasa EY - kmaysyna o konusuju,

ZOCTOBHO 6e3 cMucra, Maga usMeby 1923. n 1933. Huje 6una mpucyTHa camo GpopmMaiHo.
Hup. Hecmesnosa C: Koucitiuitiyyuontoiii cygebnuiii ipoyecc 6 Poccuu. Mockea: PYIOP
2012, crp. 38, HaBoau fa je 1924. ropune 2.197, a 1928. rogune 6.272 3aKOHCKMX aKaTa
nofHeTo BpxoBHOM cyny Ha mpeucnurtuBamwe. MehyTum, coBjeTcku cucteM je CyXuo
CaMo 3a CYZICKO caBeTOBame U HaJI30p, a TAKO ce ¥ JaHac oBa ofpenda cxsara y Pycuju.
Bupern, anp. lllaxpait, C. M., Kmmac, A. A.: Koncitiuitiyyuorntoe tipaso Poccuiickoti Qe-
gepayuu, Mocksa, Onma 2011, cTp. 568.

4) VcraBHu 3akoH EBpo-amanpman (No. 395/2001 Coll.) u 3akon o YcTaBHOM
cyny (No. 182/1993 Coll.), kao y amaH/MaHy. AMaH/IMaH je OATOBOPMO Ha PeBU3MjY yC-
TaBHUX ofpefaba o ogHocy usMehy mehyHapopHOr 1 Hal[MOHATHOT IIpaBa, I Cajia u
6ynyhe wrancto y EY. OBa mpomeHa ce, y CyIITHHIY, cacTojana of yBoherma HOBOT fpy-
ror nornaesba (OmerpLiu 71a-71e) y TEKCT 3aKOHA KOjU CY ypehuBanu mocTymnax o oleHu
ycarmaureHocTy Meh)yHapoHIX yroBopa, y cknafy ca wi. 10a un 49. YcraBa, ca ycTaBHUM
3aKOHUMA.

5) Cxkopuje, Volkuhle, A.: Der europdische Verfassungsgerichtsverbund. Neue
Zeitschrift fiir Verwaltungsrecht, 2010, Issue 1, cTp. 3.
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- onpebuBama ofHOCa HAI[VIOHA/THUX 3aKOHA (TT0CeOHO yCTaBHOT IIpa-
Ba) npeMa npasy EY - kay3yna o cynpemaruju,
- oppehuBama HaunHa Ha Koju he 3akoHM EBporicke yHuje yTumaru
Ha Hal[OHA/IHe 3aKOHe — K/Iay3y/Ia O THKOPIIOpALVjIL.

YcraBHu cyn Perrybnmke Yenke mpuppy»Xuo ce jefHOM 6pojy ycTaB-
HIX CyHOBa (HEMayKoOM, ITO/bCKOM, LIMTAHCKOM U JAHCKOM), 3amaxkajyhu y
CBOjOj IIPBOj OJJIyLM HAKOH IIPUCTYTakha EBPOIICKOj yHUju, na nmpaso EY
He Y>k11Ba 6€3yC/IOBHY CyBEPEHOCT HaJl YeIIKMM IIPaBOM, Kao ILITO je TO
MOXKJIa CyTepycaa paHuja OCHOBHA CyfiCKa IIpakca EBporickor cyna npasje
(capma Cyn npasae EBponcke yHmje).® Kao u gpyru cygoBu, oH uctude ja
npaso EY nma npemMoh Haz yemkyuM mpaBoM OHfia Kajia Huje y CyKoOy ca
OCHOBHOM CYLITMHOM YelIKor ycraBa.” YcraBHu cyq Yelke je y cBOjuM
Of/TyKaMa caMo y OIIITUM LpTama AepMHMUCA0 cafip>kKaj OBOT MOjMa, Y
CMUCTTY HajBOXHUjUX IPeyCcI0Ba JeMOKpaTCcKe BIajjaBMHe IpaBa (HIIp.
omtyxka Jluca6on 1)%. Y cBojoj kacuujoj omryum (PL. US 29/09 No. 387/2009
Coll, JIncabonckn cnopasym II), Taj unHMIAL yCTaBHOT MIEHTUTETA 1 He-
orybuBux oBnamhema fp)ape HaITallleH je y METUIUjI KOjy je TTOTHeNa
rpymna cenaropa. Mebhytum, Hacynpot ognynyu CaBe3HOT yCTaBHOT Cyza
o JIncaboHnckoM criopasymy (cTaBoBu 252. ef seq.), Hall YCTaBHU CY je
o610 f1a AeTa/pHMje CAOIIITY LITA Ta KaTeropuja obyxsara. 3a/0BO/BIO
ce THMe Jla CaMO M3pa3y CTaB Jja My Huje Moryhe, ¢ 0631poM Ha IOTI0XKaj
KOj! 3ay3yMa y ycTaBHOM cucteMy Pemy6muke Yennke, ja cacTaBu Takas
KaTajior Hepleniernpajyhux osnamhersa, Te Ja HeMa ayTOPUTET Jja Ofpeyu
»CYLITUHCKe TPaHMILIe 3a JeJierypambe opyalhema’ jep ce To MOpa OCTaBUTH
3akoHofaBIy. IIpe cBera 3aTo ImTO Ce OATOBOPHOCT 3a TaKBe MOMUTIYKE
OflTyKe He MO)Ke IIpeHeT! Ha YcTaBHU cyf. OH UX MOXe pa3MaTpaTi TeK

6) Hapounto opnyka y cny4ajy Costa v. ENEL u3 1964. ronuHe.

7) Y TOM KOHTEKCTY, OBO IMTakbe [0/Masy Y IPBY IIaH KAo 3aXTeB Jla Ce MOLITYje
HaIlMOHA/THV UJCHTUTET ApKaBa-4IaHNUIIA, Y CKIafly ca WiaHoM 6 (3) YroBopa o EBporickoj
YHUjH, IITO je ¥ OCHOBHA KaTeropyja yCTaBHOT 3aKOHa, Kao IITO IT0Ka3yje OfifyKa YCTaBHOT
cyma (No. 318/2009 Coll., PL. US 27/09). ITojam ueHTHTETa, KOjI j€ BP/IO HAITIALIEH Y WIAHY
6 (3) y YroBopy o EBporickoj yHuju, npefcrasiba jefjlaH Off OCHOBA 3a pelllaBambe [UTaba
HeyCTaBHUX YCTaBHMX perynaTusa. Paju npyumepa cycke mpakce BpXOBHUX CyfoBa JH-
nuje u CAJl, Bupetn Jacobsohn, G. J.: Constitutional Identity. The Review of Politics, Year
2006, cTp. 361n. Yemrky YcTaBHU CYZ Ce JOTAKA0 OBOT IMTarba KOHCTPYUIIYhM JOKTpUHY
MaTtepujajiHe cymTiHe ycrasa y cBojoj oty (PL US 19/09 No. 446/2008 Coll.), y noreny
ycraBHOCTH JIncabonckor criopasyma (JIucabom I).

8) Ilpumerno jey craBy 93, y morneny ognyke JIucabow I, ma je ,, [IpuHumI Kojum ce
Tpeba pyKOBOANTI HECYMIbIBO IIPUHIIVII CBOjCTBEHNUX, HEOTY)MBUX, HETIPOIMCUBIX, He-
OIO3VBIUX, OCHOBHIX IIpaBa 1 c71060/ja MOjeANHIIa, jeTHAKMX 110 JOCTOjaHCTBY M PaBUMa;
TO je CUCTeM 3aCHOBAH Ha Haue/lnMa JleMOKparije, CyBepeHITeTa Hapozia 1 IIOfeN BIaCTH,
KOj¥ yBa)kaBa IOMEHYTH KOHIENT CYIITHHCKOT je3rpa ip>kaBe 3aCHOBaHe Ha B/IaflaBIHA
npasa, usrpabenor ga ux mrutn.“ U ospe je Cyx onbuo ga ux TauHo no6poju. OBa u gpyre
ofyke, Mory ce nponahu Ha appecn http://www.usoud.cz/en/decisions/.
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HAKOH LITO Cy IIPETXO/{HO IOHEeTe Ha IOUTIYKOM HIBOY. C/IYHO TOMe, Yc-
TaBHM CYJ HIje CMaTpao Aa je Moryhe yHampen, y anicTpaKTHOM KOHTEKCTY,
dbopmynucaTy TavaH cagpkaj wiana 1. (1) YcraBa, ogHOCHO fedyHNLINjY
Ip>KaBHOT CyBepeHMTeTa.’

Ynancrso Perry6mke Yemke y EY mosero je 1o 3HaTHOT 6poja TeMerb-
HJX IPOMEHA Y YCTaBHOM IIpaBy Beh 1 TOKOM IpuIpeMa 3a IpUCTYIAlbe.
Tpe6a momeny T na je Perry6muka Yenrka v cBoj mpBu pedepeHyM OpraHy-
30Bajia y Be3U ca npucrymnameM EY, mITo jacHO mToKasyje y KakBy je CIOXKeHY
MpeXy ofjHOca oBa 3eMba ynaswia.'® Hemauku nspas Verfassungsverbund
(ycTaBHa Mpexa), KOji je yBeleH y 0BOj 00/1acTH, OTHOCH Ce Ha y3ajaMHy
IIOBE3aHOCT YCTaBHUX CUCTeMa ApxaBa-wiaHuna EV." JegHom Amepn-
KaHIly'*> MO>Ke M3TTIefJaTH Yy/{HO fla Ce OfTyKe YCTAaBHUX Vi PeOBHUX CYy[0Ba
PasIMYUTHX Ap>kaBa Mel)ycoOHO IMTUPajy, TOHEKAN 1 Y MOIIefy MUTamba
KOja ce He TMYY BUXOBOT wiaHcTBa Y EY." YecTo ce opnyke joHOCE U Ha

9) Bupgetn, morotoso, ct. 111.  112. y ogayum JIncabon II (No. 387/2009 Coll.).

10) 3aHMMIBMBO je fia T3B. €BPOICKU pedepeHyMM, KOjU CY B0 HaHacC OfpXKaHU
HpUOMIDKHO YeTPp/eceT My Ta, OffpakaBajy KaKo I/IeIUIITa HAPOa JOTUYHMX P>KaBa, TAKO
U BUXOBOT OKpY>Kewa. Ha mpumep, ofyka o pedepennymy o mpucrynamwy EY y Pemy-
6y Yelrkoj ofp>kaHa je y OKBUPY caBesa YeTHPHU CPeilbOeBPOIICKe 3eM/be Y KOMe CY ce,
HaBOJIHO, TpeMujepu Perry6mike Yernke, Cnoauke, IToscke u Mabapcke carmacumu 2002.
roguHe fia he Mabapu, xao Meby muMa HajlIpoeBpOIICKMje OPMjeHTUCAHM, I/IACATY IIPB,
mok he HeroBep/puBY Yecn rnacatu nocnenwu. Ipema crynuju IRI, Espoiicku uzsewiniaj
0 pacitiyhoj 8axHOCTHIU UHUKUJATHUBA U pedepeHgyma Y eBPOTCKUM UHITLEIPATTHUBHUM UPO-
yecuma 2002, enmnuja Hautala, H., Kaufmann, B., Wallis, D., ctp. 10, Tume ce >xerneno
noctuhiu fja ce IOHOBM JOMMHO edeKat U3 rmacama 1994. (Aycrpujy cy crnegmine PuHcka,
IlIBexncka n Hopseruka).

11) Cxopuju npumep je rpuka pMHAHCHUjCKA KPK3a, KOja je 3aBUCUIIA HE CAMO Off
Kopaka Koje he npenysetn ap>kaBe y eBporckoM cructeMy Beh 1 o Tora ga mu he Cases-
HJI YCTABHI CYI, Y KOMe je OCIIOpeH pe/ieBaHTHU 3aKOH 0 ¢uHaHcujcKoj momohu [pukoj,
noTBpAuUTK Kopake HeMauke kKao ycTaBHe Off KOje je 3aBICHO YCIIeX LIeJIoT IIPOjeKTa, jep je
Hemauka Tpebaino ga 06e36eny 22,4 Munujapau eBpa, of, yKymHe cyme of 80 Munujapan
eBpa.). To ce u gecuno. (No. 2 BvR 987/10, foctynHa Ha agpecu http://www.bverfg.de/
entscheidungen/rs20100507_2bvr098710.html.

12) Hacympor ToMe, jerHoM EBporbaHIHY MOXKe OMTI HeOOMYHO Jja ce pacIpasjba
0 TOMe Jia /I CTPaHa IIpaBHa IlefnnTa Tpeba nutupatu u Kopucrtutu y CAJI. Hop. Moon,
C.: Comparative Constitutional Analysis: Should the United States Supreme Court Join the
Dialogue? Journal of Law & Policy, No. 12,2003, cTp. 229-247, 1IITO ce MO>Ke CXBaTUTU Kao
oce6HO MCTHUIIabe IPaBHe cerperanyje. (3axTeB 3a UCK/bYIMBIM OC/IababeM Ha U3BOPe
€HIJIECKOT YCTaBHOT U 00M4ajHOT [IpaBa).

13) [la He cnoMumbeMo fia mmoper ob6aBesyjyhux onnyka oprana EY, mocroju u Es-
POIICKM CYX 3a /byACKa IIpaBa, y HOIIeRy Kojer je Permy6nuka Yemka 2004. yBena HOBY
HpolLeypy — 0OHaBI/balbe IIOCTYIKA el YCTABHUM CYZOM Ha OCHOBY HOTBPJHE OJIIY-
ke ECJBII y KpBMYHUM IUTamBUMA. Y OBOM CTy4ajy OZHOC je TaKaB Jja Y 0OHOB/BEHOM
HOCTYNKY YCTaBHU CYJ IIOCTYIIa Ha OCHOBY IIPaBHOT MUI/bema MehyHapopHor Tpu-
OyHaa.

128



APYTUM je3u1iMMa, CpOoYeHe IapaieTHO M3BOPHOM TeKCTy. To cy camo Hekn
Off TIPaKTUYHNX [I0Ka3aTe/ba HaCTajamba eBPOIICKe IIpaBHe 00/IaCTIL.

Kao mrro cam Beh pexao, He >kemuM fa IpOITYCTVM fia HaI/IACKM IIOBO
HallleT CycpeTa Ha OBOM HIUBOY, a TO je 50-TofuIImbyIla yCTAaBHOT CY/ICTBA Y
Cp6ujn. [Tomenyhy Heke oy OKOTTHOCTH Koje Cy 6mle 3HauajHe 4ak u 3a Pe-
my6mmKy Yelky, jep je jyrocioBeHCKO MCKYCTBO JOIIPUHENIO fja 27. OKToOpa
1968. roguHe, yCTaBHO CY[CTBO JOCIIE MaKap ¥ CaMO Y TEKCT YCTaBHOT
3aKOHA O YeXOC/I0Ba4Koj pemepanuju. Vako cy Te ogpenbe octane camo
C/IOBO Ha Ianmpy cee 1o 1992. roguHe,' 4axk je 1 TO JaHaC BeOMa Ba>KHO.
[TapaokcanHo, 4eNKM YCTaBHY CyJ 3aCHMBA CBOj IPECTVDK Ha YMILEHNI
fla'y epu KOMYHM3Ma, HaKOH YTYIIemwa ,Ipamkor mponeha“ 1968. rognxe,
Huje 6110 Moryhe IpMMeHNUTY HOBY YCTaBHY PeryIaTuBy 300T OTIIOpa HOBe
B/Iafie. JaABHOCT OBaj CYJ BUJY Kao HOBY YCTaHOBY, HeonTepeheHy rpecu-
Ma IIPOLIOCTH, HACYTIPOT CY/IOBMMa U KaHIle/lapyjaMa jaBHMUX TY>KM/Ialia.
JosBonuTe My caga ga 06jacHMM 3alITO je 0Ba 50-TOAMIIBIIIA TOMNKO
Ba)KHA 32 Hac.

1. Hekommko MCTOPHjCKIX KOMEHTapa Kao YBO,

IToBe3aHu CMO 3ajelHNYKOM IpoNUIONIhy MOX/ja 11 BUIIIE HETO IIPOC-
TOPOM KOjI JIe/INIMO, jep Cy HaM 4ecTo U IpobiemMy OV 3ajefHNYKN. Y
IPOLIIOCTY Ce MOTY Hahy ¥ IMOKYIIaju 1a MX PeIInMO, IIOIYT UCTOPYUjCKOT
eKCIEPUMEHTA, Koju ce y Jyrocmasuju goroguo 1963. rogune, a 'y Yexo-
cnoBaukoj 1968. rogune. Jomymram fa he 50-rognmmsmuiia mokasaTu Koja
3eMJ/ba je Yy TO BpeMe 61/1a yCIelHuja.

OBOM CBe€4aHOM IPUIMKOM >X€/IMM JIa BaC MOJICETUM, Y YBOJHOM
Zieny, Ia Hyje IIPBY Iy T fa CY ce eKCIIepYIMEeHTY CyIapyIIi Y 06/1acTy Ipasa.
Hecuo ce To Beh jennoMm y 14. Bexy. Yax u TO je 3aHMM/BMBa OKOMHOCT. [1o-
MeHyhy jour jemaH mpyMep 13 Hallle IIPOLUTOCTH Kazia ¢y Cp6u 61y 6p>xnm
ofi Yexa y pemraBamy npo6iema Koju 1M je 6110 3ajemHIIKu. buso je To y
14. Bexy. Kapa ce mo taza Bmagajyha nosa Ilmemmcna yracuma, 3aMmeHnna
jy je xyha Jlykcembypra koja je, yrnepnajyhn ce Ha sempe 3anagae Espore,
yBe/la HM3 HOBJMHA O KOjuMa Ce KacHMje TOBOPU/IO Kao O eJIeMEHTIMA MO-
IepHe fipxkaBe. Ibyxos ycrex 610 je, mehyTum, camo gemimudan. Ipumepa
pany, Harymrrajyhy teopujy Hacnehusama, mpema Kojoj je mpupopa gp>kase
TII0Be3aHa ca 0O/INIKOM ITOCe0Baba IheHe TEPUTOPYje, PUMCKY Liap 1 YeIIKI

14) Boneo 6ux fa cioMeHeM, WIYCTpaliyje pajy, ia y KOMEHTapy O YCTaBHOj pery-
JATUBY KOMYHUCTUYKe YexocmoBayke, Tymaderme 16 4iaHoBa 0 YCTaBHOM CyAly 3ays3uma
HPUOVKHO jeHY CTPaHUILY Off YKYIIHO 531 cTpaHMIle TeKCTa, JOK Y IOCIIe/’beM KOMEH-
Tapy u3 2010. rognHe, TyMauere LIeCT WIAHOBA O YCTABHOM CY/Y 3ay3MMa IMPUOIIDKHO
220 crpanuna off yKynHo 1.531 cTrpanule, a TyMademe Bberose CyfICKe IIPaKCce MPOBIadn
Ce KpO3 OCTaTaK TEKCTa.
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kpab Kapno IV, meH HajBaXHUjM IpeiICTaBHUK, IIOKYIIAO je [ja Ha HOB
Ha4JH, KPO3 IIMPOKO 3aMMIIUbeHN Kofiekc Maiestas Carolina (1349), ypenn
OfIHOCE y CBOM Kpas/beBCTBY. MehyTum, 360r ornopa mena mieMcTsa Koje
ce YBPCTO Ap)KaJIo TPAAVIVMOHATHNX Havye/la ¥ CPeflbOBEKOBHOT 00/IMKa
yIpase, TO My HUje IIOIIIO 3a pyKOoM. bro je mpumopan fja mpornacu pga je
HAI[PT KOJEKCa U3ropeo U a paj Ha eMy Hehe 6MTH HacTaB/beH.

Y ucro BpeMe, Bagiap I03HaT y UICTOPUjU Kao Lap JlymaH JoHeo je y
Cp6uju 3aK0H KOju je HOCHO BeroBO JMe. 3aKOH je ca ONpaB/JaHNM IIOHO-
COM Y CBOM T'OBOPY ITIOMeHYO U ipeficefHMK Perryomuke Cp6uje, r. Tomucnas
Huxomnh. OH je cioMeHyo 4yBeHU TeKCT y WwiaHy 172. [lymaHoBOT 3aKOHM-
Ka, KOjVIM Ce jOIII y CpeiibeM BeKy HaI/IalllaBa HavyesIo BiajjaByHe mpasa (Cse
cyguje ga cyge o 3aKOHUKY, Upaso KaxKo iuuie y 3aK0HUKy, a ga He cyge io
citipaxy og yapciiea mu)."” Yerke 3emsbe Cy TaKaB JOIPUHOC (popMyIaryju
TeMesba MOJIEpPHE [JPXKaBHOCTU flajie TeK 1619. roguue, NpUINKOM IIOKY-
IIaja fIa JOHEeCY ycTaB y 0O/MuKy JoKyMeHTa nop HasuBoM Kondenepammja
tTeputopujanuux nocena Kpyne boxemuje, y kome je npensubena ogpenda
3a MHCTUTYT KOjU Ce MOYKe CXBATUTM Kao PyAMMEHTapHa yCTaBHa >kanba.'s

2. Ham MCTOpMjCKM YT /10 OLleHe YCTAaBHOCTH

Hamre gpyro 3ajeqHIYKO NCTOPMjCKO MICKYCTBO ITOBE3AHO j€ Ca HALMM
3aje[IHMYKUM ITyTeM Ka CY[CKO]j OLIEHM YCTaBHOCTH, KOjI Ce OJIJIMKYje y3a-
jaMHUM yTHUIIajeM y HeOOMYHVM YCIOBMMA KOMYHVCTUYKOT IPYLITBEHOT
IIOPETKA, Ca ’heMy CBOjCTBEHOM TE€OPIjOM jeIMHCTBA B/IACTY U BJIaJaBHOM
jemHe momuTU4Ke napruje.'’ Bpeny moMeHyTH, Mako je Majo O3HATO, fia je

15) 3ByuM 1 peBOMYLMOHAPHO U HEBEPOBATHO jefHOCTABHO, OAlll Kao 1 CYIITIHA
CpIICKe ITpaBomycHe pehopMe Kojy je ocmucnno Byk Kapanmh — numm kao mro ropopuii,
4NITaj Kao IITO je HamycaHo. Fberose peun ca saxBanHowhy aMTy CBaKO KO YU CPIICKY je3VIK.

16) Y cmydajy Koju ce TUIIA0 3aIlITUTe BePCKUX CT0607Ia, MOITIO ce 06paTuTH ,,6pa-
Hyoumma“, ¥ ckiagy ca wianoM 62. Kondenepanuje, oun ¢y 6uan o6aBe3sHn fa caciyiajy
CITydaj, Te fa ce oOpaTe BIafjapy WU TyBepHepyMa BiIajiapa IojefHaYHIX 3eMaba KpyHe
Boxemje, Kako 611 y poKy of 1itecT Hefie/ba 610 onpebhen mpaBHu ek. Y3 MajIo MalirTe, Ipa-
BIUIA HAJIVIK Vi) TIOfi€TIe BIACTYL, UAIEj U ,,MEIIOBITE ByIajie”, OCHOBHO] Y/IO3M CKYIIIITIHA
3eMaspa Koje cy unHmte Kpyny Boxemnje, 3aderjuma Haderna ,HeMa Takce 0e3 IpelcTaB-
HIKa', IPaBy Ha OTIIOP, OAOMjarsy Tafia MPOKIAMOBAHOT HpaBwa princeps legibus solutes
(Bmagap je M3HaJ 3aKOHa), BEPCKMM C/1000/iaMa, II0jMy oIuITer 00pa, Mory ce Hahu mMeby
HIPYHIVUINMA KOjU CY PeTyIMCaIN pafHM MeXaHI3aM OBOT 3a4eTKa MOEpHe IpXKaBe, Y3
Majo Mamte. MehyTum, murame je y Kojoj Mepu ce TakBo Buberme 3ancra ykiama y OHO
HITO Cy IeHM ayTOpM HaMepaBaiu Te 1619. roamHe. Kako je Bayk11o caMo HEKOIMKO Mecely,
TOKYMEHT HMje MMao IIPUINKY Ja TOKaXKe Y KOjoj Mepy Ce 3alICTa pajiiIo O HepealaHOM
U y3aJTyTHOM IIOKYIIajy.

17) Ymmwennna pa cy y Yexocnosaukoj usmeby 1948. u 1989. rogune nocrojaie
pasmIanTe MOMUTHYKE IAPTIje, HeOUTHA je ¢ 003MPOM Ha HIXOB 3HAYa).
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YCTaBHO CYCTBO Ko CIIeIVjamn30BaHa GpyHKIMja ApyKaBe YCTAHOB/bEHO
29. pebpyapa 1920. roguHe, a ga je YexocnmoBauka YcTaBHa ITOBesba OIa
IPBY JOKYMEHT Y CBEeTY KOj! je eKCIUIMIIMTHO YCTaHOBMO ITOCEOHO AP>KaBHO
TeJ0, IPBY IyT Ta O3HAYMBIIM KaO YCTaBHU CY/, ONIPe/le/beHO fa OfITy-
4yje 0 yCTaBHOCTY 3aKOHA KOjeé je JJOHOCHO IapnaMeHT. Iberos samarak
6m0 je ma 06e36emy YyCTaBHOCT 3aKOHA U Mepa ca 3aKOHCKOM CHAaroM, Kako
je ypebeno YcraBHoM noseboM of 29. pebpyapa 1920. roaune, y unany 1:
»JJOHOIIIee 3aKOHA KOjI CY Y CYKOOY ca yCTaBHOM ITOBE/bOM VIV 3aKOHU-
Ma KOjJ je MOTY 3aMeHMTH WM HOIyHUTH, HeBaxkehe je. YcTaBHa moBeba
ce MO)Ke M3MEHUTY VIV OITYHUTH jefVTHO 3aKOHMMa II0CeOHO 03HAYEHUM
Kao YcTaBHM 3aKoHU, '® 1 y wiany 2: ,,YcraBHu cyn he ommyunsary fa mn
cy 3akoHu Perry6rmmke Yexocnosauke u Knexxesune Kapnarcke Pyrennje
(Pycunnmja) y cxmagy ca wianom 1%

OBa 3aK0HCKa ofipen6a ocTasa je TOTOBO HeMo3HaTa. 3HaTHO KacHIje,
okTob6pa 1920. roguHe, 1MojaBuUIa Ce ayCTPUjCcKa 3aKOHCKa ofpenda, Masia
'y 3HaTHO fieTa/bHMjeM 00/1uKy. YexocmoBauka ycTaBHa ofipefiba ocTana
je Masio mosHara jep je Yexocmopauka nocne 1918. ropune, 3ajenno ca @e-
fepamHoM Pemy6mkoM AycTpyjoM, Hacae[uIa yCTaBHM KOHLIETIT KOji ce
cacrojao of Beher 6poja ycTaBHNX 3aKOHa, a Taj Ie0 4eXOC/IOBAYKOr YCTaBa
H1je yBek npesobeH. Victuuyhu fa je mpegparna YexocnoBauka 6uia npsa,
He KeIMMO Jla Ka)KeMO Jla He IIPM3HajeMO 3acyre MHOTO LIMPET U JieTalb-
HUjeT IPUCTYIa YCTABHOM CYACTBY Y AycTpuju, Koju je 6uo Bpro 6p3o
IpU3HAT ¥ IpuxBaheH MIpPOM CBeTa, KaKo y TeOpMjH, TAKO U y IIpaKcu.

YexocmoBayka 3aKOHCKa ofpes6a 61a je Malo IIO3HATa U HEJ0-
BOJbHO JIeIOTBOPHA. VImycTpanuje pajy, TOKOM CBOT ITOCTOjama nsmehy
1921. u 1939. rognHe,” 4exocmoBayky YCTaBHU CYJ je 06paayo OHOIMKO

18) Oso je Baxxuio go 2009. rouHe, kaga je Ycrasuu cyn Pemy6muke Yernke mo
IPBY YT IIOHUIITHO YCTaBHM 3aKOH KOju je ycBojuo ITapmaMeHT, 3060r mberope HeyCTaB-
HOCTH (KpIleme yCTaBHUX 3aXTeBa 3a Ha/JIOKHOCT, YCBOjeHe IIpoLieflype U CafipXaja yc-
TAaBHOT aKTa). Ta McTOpMjcKa OfTyKa MpeCyAHO je yTUla/aa Ha la/byl HOIUTUIKM TOK, jep je
HOHMIITI/IA YCTaBHY 3aKOH, CMabUBIIM IPBOOMTHY MaHAAT 3aCTYIHNYKOT foMa (1360pu
IUIaHVMpaHy 3a oKTo6ap 2009. rofuHe HIUCY OAp>KaHN, a U300pU ofp>KkaHu y jyHy 2010.
TOfMHE JIOHENV Cy HOBY IOfieTy TTonMUTIIKe BracTy). OHa ce TofijelHaKo Ofipasnia 1 Ha
II07I0XKaj YCTAaBHOT CyJja ¥ IbeTOB ayTOPMUTET. Y IOIUTUYKOj CBECTH U3ryb1Ia ce upeja ga
ce jeIaH yCTaBHU 3aKOH MOXKe YIOTpeOUTH 3a perymicame 6uro dera u n3behu ycraBHa
KOHTpO/Ia.

19) Huje cny4ajuo a cy obe 3em/be ZeTMMIYHO OffpearoBasie Ha CBOje II03UTUBHO
Y HETaTMBHO UCKYCTBO ca pajoM Llapckor cyza, Kao MpeTXOHMKOM YCTaBHOT CY/CTBA.
Hasus ,,yctaBuu cyn” 6mo je peakunja Ha gebare BoheHe y Be3u ca BerOBUM YCIIOCTa-
B/babEM jOLI y BpeMe AycTpoyrapcke MoHapxuje. Bunm, Ha mpumep, OCHOBHM ITOKpeTay
xon Jellinek, G.: Ein Verfassungsgerichtshof fiir Osterreich. Wien: Alfred Holder, 1885.

20) 3a BpeMe ImocTojara He3aBlcHe fp>kaBe ClIoBauKe, Taj KOHIIEIT je YCBOjUO
YcraBHU ceHaT y ck1afy ca 3akoHoM 20/1942 xoju je soHena CxymmruHa (CejM) gp>kaBe
CroBauke. MehyTum, oH ce Huje ynymrao y NpakTU4HY IPUMEHY.
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Cly4ajeBa KOJIMKO JlaHallbK YCTaBHM CY/ enike IpuMM y TOKY CaMo jefHe
Hezierbe.”! To je 610 jemaH off pasiora 3aITo YCTaBHM CyJl HUje HACTaBMO ca
pamoM nocte JIpyror CBeTCKOT para, Kao ¥ 3allITO je OUIIO TEIIKO, IIPYINKOM
uspahuBama HalpTa 3a 4YeX0C/IOBauKy YcTaB u3 1948. roguHe,”” apryMeHTo-
BAHO 3aCTYIATy YCTaBHO CYACTBO, KaJla ce II0Ka3ajIo Ja M3BOpHA ofpenoda
y 3akoHy o7 1920. ropgnue yonmrte Hije GyHKIMOHMCaNA. ToM mpuimkom
o6e/yo je KOHLEIT Jja ce 3aflaTaK OljeHe ycTaBHOCTK fofeny HaponHoj
ckymuTrHN.> Pagy nenmHe, nogahy fia je 1o mpepiora a ce yCTaHOBM YCTaB-
HU Cyp, jouuto 1948. roguue. YCTaBHOM CyZly je€ HaMerbeHa OlLleHa YCTaBHO-
CTM 3aKOHA ¥ PYTUX IIPABHUX PEryIaTiBa, 3alITUTA IOJIMTUYKIX IIapTHja
Off pacIyllTama, pa3MaTparmbe YCTaBHUX XaJI0V U pelllaBambe Cykoba o Ha-
IiexHOCTI. MehyTim, HakoH cMeHe B/IaCTH TI0C/Ie TOMacKa KOMYHMCTUYKE
naptuje pebpyapa 1948. rofuHe, 0Baj MpeIOr HUje MMAO BEIMKOT U3ITIeA
Ha ycreX. VIneja je uImak HacTaBuIa [ia )XMBU Y TEOPETCKOM CMUCITY, a IIPaK-
TUYHO je IpyMereHa 1968. rofuHe, y ofipeib6amMa 0 yCTaBHOj XKaou.

3. Yrunaj jyrocnosenckor Ycrasa us 1963. Ha cucrem
yCTaBHOT CyAcTBa y YexocrmoBaukoj 1968. rogune

Baxxan yTuiaj Ha ycTaBHO CyACTBO Yellike, IOpef; ayCTPHjCKOT MOieTa
VI HETaTVMBHOT MCKYCTBA Ca YCTaBHUM CYACTBOM y YexocmoBaykoj nsmeby
1920. m 1938. ropyHe, M3BPIINIIO je U jyTOCTIOBEHCKO YCTABHO CYACTBO. He 3a-
60paBIMO fia CY pafioBM jyTOC/IOBEHCKIX ay TOpa OV JOCTYIIHN Y CIIenyja-
NM30BaHUM OubMMOoTeKamMa y Yexoc/moBayKoj Tor BpeMeHa, a fa Mehycobun
JIUYHM KOHTAKTK 13Mely mpaBHIKa, EKOHOMICTA U IOIUTUYKIUX PaJHUKA
OBe JIBe 3eM/be HUCY OMIIN peTKOCT me3feceTrx roguHa 20. Beka.”* Kacuuje
Cy OHU TIOCTa/IM BUIIIE U3y3eTaK HeTo IMPaBuUIIO, a OU ce TOTOBO CaCBUM
IPEKMHY/IM HAKOH Iajia pedopMcKor BohcTBa KOMYHUCTUYKE mapTuje.?

21) JIucre MCTOPUjCKUX YrOBOpa HYAE pasninyut 6poj 3axTeBa, O KOjUX je
HajBehn 65.

22) Ha koju je, ysrpen, ytunao u YcraB ®eneparusae Haponue Perry6mmke Jyro-
cnaBuje u3 1946. rogune.

23) Mebyruwm, Ilpencepanmrso HapogHe ckynmTuHe HuKaja y IpaKkcu Huje
CITYKWJIO TOj CBPCH (HUTH ce 6aBWU/IO TyMademheM IIpaBa).

24) KonauHO, MOTY IOMEHYTH /i jefjaH O MaloOPOjHNX BU/BUBUX JOKa3a jyro-
CTIOBEHCKOT yTHUIIaja Ha IpUIpeMy ofipefiaba 1eX0C/I0BaYKOT 3aKOHa O YCTaBHOM CYAY
u3 1968. nmpexncrasma u pan Jparaura lenkosuha, nsnoxxen npunnkom tpeher ogpxa-
Bamba Yexoc/moBauKo-jyrocoBeHCKUX faHa, y [Ipary, centem6pa 1968, koju je Takobhe 6110
nocsehen oBom nuramy. Bugetn, Dragas, D.: Zachovani zdkonnosti a prava ob¢ant v
jugoslavském pravu. Prdvnik, 1969, Year 108, Issue 5.

25) Huje cny4ajHo fia je 4ak U orpaHMYeHM MpeBOJ, HeKux off pagosa E. Kapuema
610 o6jaBibeH jenuHo y YexocmoBaukoj, 60-tux roguHa XX Beka.

132



Maxo cy aycTpujcka 1 HeMadKa pellera HeCyMIbJBO MMajla CBOT yTH-
11aja, UIIaK CY jyTOC/IOBEHCKA pelllerba O1Ia HajyTHIajHuja, Majja ce O TOMe
MaJIo TOBOPUJIO. Y TOME je CBAKAKO NPECYHY YOIy MMAO APYLITBEHM) IT0Pe-
JIaK ca jeHOM BJ1ajiajyhoM mapTijom. Jyroc/ioBeHCK IpyMep II0Ka3ao je fia je
610 Moryhe, 4ak 1 y CHCTeMy T/ie Ce YCTaB Hije 3aCHIBAO Ha IOfIe/V B/IaCTU
Beh Ha BEHOM jeVIHCTBY, KOje je 61110 M3paskeHOo MO/I0YKajeM IpefiCTaBHIY-
KJIX CKYTIIITVHA Ha CBUM HMBOVMA, IMaTH CHICTEM YCTaBHOT CY/ICTBa. MoxXza
he Bam 3By4aTy mapajioKCaHO, /Iy OHO ILITO je Y CBOM YBOJHOM M3JIaTamby
IpecefHNK YCTaBHOT Cyfia, oKTop [lparnma b. CijerraeBnh, n3pasno xao
KPUTHKY,*® MOXKe IIOCTY>KUTH Jia ce yMupe 60jasHI Off IIOITY/IapHOCTI KOMY-
HVICTMYKE IIAPTHje, OITHOCHO Off TOT'a JIa YCTAaBHO CYZCTBO MOXKE IIPECTaB/baTy
OIIACHOCT, OMI0 Y MIEOJIOIKOM CMIUCTY, OUJIO y IOor/Ieny cBoje Mohu.”

YexocnoBauka je ofgabpaa pelierne Koje je >Keyeo a IOMUpPH IPYUH-
IIVII jelTHCTBA BIACTY MI3Pa)keH Kpo3 (efiepaHy CKYIIITUHY, Ca yCTaBHOM
KOHTPOJIOM, a KOje ce 3aCHMBAJIO Ha KOHIIeNTY IpoHaheHoM ympaso y Jy-
rocnasuju, MopudpukoBaHoM naMehy 1982. n 1997. ronmue y Ilomckoj,” y
K0joj je TpaBHa Teopuja IOMHO IIpaTuIa pa3Boj cuTyauuje y Jyrocmabuju.>
Tako je 3akoHCKa ofipei6a 0 ycTaBHOM CY[CTBY YCBOjeHa 27. oKToOpa 1968.
rOfIMHE, Y TEUIKMM yCTI0BMMA 3€MJ/be KOjy je IBa Mecella paHuje OKynypaa
cTpaHa Bojcka. buso je HensBecHo fa i he yctaBHO cycTBO OUTH eo YcTa-
BHOT 3aKOHa 0 4eX0CI0BAYKOj pefiepanyju cBe 10 3a/jber MOMeHTa. TakBoj
CUTYaIUji je JOIpPUHeNa ¥ LyTOTpajHa pacipana o ToMe ja i he ycTaBHK
CYZ OUTYM caMo joIlI jefiaH CyJ Koju he 3aTyM IOCTaTy [1eo YCTaBHOT 3aKOHA
O CyZIOBMMa ¥ KaHIIeZIapMjy jABHOT TY>KMOI[A, KOjI je YeKao Ha ycBajame.”

26) IlosmBaM ce Ha HETOBY HATIOMEHY Y YBOJHOM M3/Iaramy Ha 0BOj KOH(pepeH-
uju, ga uaMebhy 1963. n 1974. ropune Yerasuu cyn Cpbuje Huje aHy/IMpao HujefaH 3aKOH
Ha OCHOBY H>€T0B€ HEYCTaBHOCTH.

27) Oso ce, MehyTuM, Hitje ofHOCKIO Ha YCTaBHMU CYJ JyrociaBuje, KOju je TOHOCUO
cBOje ofiyKe (ocaM y Be3) CaBe3HOT 3aKOHA 1 PeITyb6IM4KmX 3aKOHa) MOHMIITaBajyhmu, y
TOM CMICITY, Ofipefibe MHAMBU/YaTHNX 3aKoHa. Yropeny ca Jeceid ioguxa paga YciiasHol
cyga Jyiocnasuje. beorpap 1973, cTp. 54-56.

28) bwuro je moryhe na mpecyna YcraBHor cyza ITo/bcke 6yzie pernacaHa off cTpaHe
3aKOHOJ[aBHe CKYIIITNHe BehnHOM oTpeOHOM 3a yCTaBHU aMaHJMaH, 360T Jera ce oHa
HUje clipoBoauia, Beh je yMecTo me cripoBobheHa 3akoHCKa ofpeni6a paTuduKoBaHa Of
crpane Cejma. HoBuMm YcraBom Perry6muxke ITosbcke, n3 1997. ronnHe, yKIOWbeHa je 0Ba
HeoOM4Ha npolenypa. Buiue o Tom konuenry, suau Trybunal Konstytucyjny. Wydawnic-
two Uniwersytetu Wroctawskiego 1987; Czeszejko-Sochacki, Z.: Moc wigzgca orzeczen
Trybunatu Konstytucyjnego. Pafistwo i prawo, Year 1986, Issue 6.

29) Meby 6pojunm pedepatuma u3 Tor BpeMeHa, Bumety Hrp. Ciemniewski, J.
Ustawa w jugostowiariskim systemie konstytucyjnym. Warszawa: Osslineum 1977, Hapouurto
cTp. 183 n; Szymczak, T. Jugostawia panstwo federacyjne. L6dz: Wydawnictwo Lodzkie
1982, HapounTo cTp. 389 n, u no/BCKy 6ubnuorpadujy Koja ce Moxxe Hahu y muma.

30) KonayHo, mpeoBajjaia Cy MUIUbeba eKCIepara peMa KojuMa yCTaBHU CY, C
00631POM Ha ETOBY YIIOTY y CUCTEMY BPXOBHMX JIp)KaBHMX OpTaHa, Tpeba fla ce pasinKyje
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YcraBuu cyz YexocmoBauke MOTao je ofyTy4BaTy O IPaBHOj peryna-
TVBY Ha TpM HMBOA. Iberos 3ajjatak 6110 je ma 06e36emu 3aKOHUTOCT CaBe3-
HJIX 3aKOHa (a), ycaIllallleHOCT YCTaBHUX 3aKOHa (efepaliuje 1 penyommka
ca 3aKoHUMa peryoka (6), yCTaBHOCT ¥ 3aKOHUTOCT CEKYHIAPHOT 3aKOHO-
maBcTBa emepanyje v penyommka. Y ckrajy ca wiaHoM 87. YCTaBHOT 3aKOHA
0 4eXOC/IOBauKoj pemepannjy, YCTaBHM CYJ je OfTydMBao o ciaenehem:

a) o ycknmahenoctn 3akona CaBe3He CKYIIITIHE U CTATyTapHUX Mepa
[Ipenceguumrpa ¢ YcraBom Coumjanuctiuke Perry6nnke Yexo-
CTIOBauKe,

0) o ycxmaheHocT YcraBHUX 3akOoHa YeIIKOT HallMOHATHOT CaBeTa I
CroBayKor HalMOHATHOT caBeTa ¢ YcraBoM Conyjanuctudke Perry-
6nuke YexocmoBauke U yckaaheHOCTV akaTa HAaI[IOHA/THVX CaBeTa
¢ YcraBom Counjamictuake Perry6mke Yexocnopauke,

B) 0 ycknabenoctu pgekpera Brage Conyjannctidke Penry6nuke Ye-
XOC/I0BavyKe U onuITeo6asesyjyhnux sakoHCKUX perynaTusa ca-
BE€3HIX MMHNUCTAapCTaBa, CaBE3HMX KOMIUTETA N OPYIUX CABE3HUX
Tela p)KaBHE YIIpaBe; YCKIaheHOCTV BIaiIHNX JVPeKTHBa y 0be
perry6mmke u onmreo6ase3yjyhux gupexTyBa MUHICTapCTaBa 1
IPYTUIX 3BaHNYHMX LIEHTPATHUX TeJIa Jp>KaBHe yIIpaBe perryomka
¢ YcraBom Conyjanuctiike Pery6rke YexocmoBadke v 3aKOHMMa
CaBesHe CKyIIIITHHE.

Kao u y Jyrocnasuju, v oBzie je K/by4HO IMTarbe 6110 KakBe he 6ury mmo-
crlepyLie TakBe nopere. TuM murameM ce 6aBwa ofpenoda y wiany 90. YcTaBHOr
3aKOHA O YeXOC/I0BAYKOj efeparmju, y Kojoj je, y CyLITUHI, YIOTpeb/beH jyro-
CJIOBEHCKM MopieT (WiaH 245. jyrocmoBeHcKor Yerasa us 1963). Y ofpenou wiana
90. YcTaBHOT 3aKOHa 4exocoBauke efieparije HalllIa je M3pas3a pacpasa o Io-
cleayMIaMa TaKBe OfTyKe, IIpeMa KO0joj », YKOIMKO YcTaBHM cyf, CoLujamucTIKe
Perry6mixe YexocmoBadke yTBpAY Jja OCTOj) HECK/IAJ] Y IIPABHOj PETY/IATUBIU Y
cMucty wiaHa 87, pecyauhe 1a Ta peryiaTuBa, BeHM [eoBY Wi ofipeheHe mweHe
onpende, IpecTajy fia Baxke. Tesma o kojyMa ce paay y 06aBesy Cy ia y pOKY Of IIeCT
MecelL Off 00jaB/byBarba Ipecyze YcraBHor cyia Corpjamictiruke Perry6rmike Ye-
xocyoBadke 06esbesie yckmaheHoct are perynaruse ¢ Ycraom ColptjaucTiake
Perry6mixe YexocnoBauke nwm apyrum 3akoHrMa CaBesHe CKYIIIITHHE. Y CTydajy
HeVICITybaBatba OBe 00OaBe3e y IOITIey faTe PeryIaTyBe, IeHI Ne/IOBY IV HeKe
beHe ofipenOe pectahe 1a Bake 1IeCT Mecely Off laTyMa o0jaB/buBaba mpecye. !

Off OIIITHVX CYAOBA, I Ia Ce IpeMa TOMe, d Contrario, Mopa OCMUCIUTY Ofperda 3a wera y
cucremy opraHa HoBoopopmiseHe denepannuje. Tpeba gomatu fa, y mpoTuBHOM, v Hexo-
CTI0BauKOj He 6u 6110 mpeaBrheHo ycTaBHO CYACTBO. YCTaBHY 3aKOH O (eflepannsariijin
CYICTBA, Ha KOjU Ce Tope MmosuBaM, 6110 je ogoOpeH Tek 1969. rognHe, Kafa Cy MOTIYHO
HOBO BODCTBO KOMYHMCTHYKe NAPTHje U IpKaBe, U IpyTe IMOTUTIYIKe OKOTHOCTH Koje CY
Oute MPOTUB OBe MHCTUTYLMje, Beh OMIM ycTaHOBIBEHNI.

31) JacHo je na je oBfe Kao y30p IOCTY>KMO YiIaH 245. jyTOCIOBEHCKOT YCTaBa O
1963. roguHe, anu He u 4iaH 247. [Tpo6meMoM KOHKPETHOT YTHUIIaja TaKBe OITyKe, KOjUM
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'y obnacty caBeTofiaBHe y/Iore yCTaBHUX CY[0Ba IPUCYTAH je YTULAj
Jyrocnasuje. Iogune 1968, yranom 89. YcTaBHOT 3aKOHA O Y€XOCIOBAYKO)]
dbenepanmju, 6110 je ypehero na ,,YeraBuu cyn Connjamictirake Perry6mm-
ke UexocmoBauke MOXKe IIOKPEHYTY IIOCTYIIAK 3a IT000/bIIatbe 3aKOHO/IaB-
crBa Conyjanuctnuke Pery6nnke YexocmoBauke, Kao U 3aKOHOJJaBCTBA
06e peny6nuke“. OBfe Cy IPUCYTHM U YTULIAjU 3aKOHCKe ofpende YcraBa
u3 1963, wian 244. 1 mpakce jyrocIOBEHCKOT YCTaBHOT Cypa.”

Ynanom 93. (2) ycBOjeH je*® MHCTUTYT OIyKa Koje YCTaBHMU CYA
JOHOCK CaMOVHUIMJaTUBHO: ,,YcTaBHU cyxn Conyjamictidke Peny6mmxe
YexocnoBauyke MOKe 3alI0YETH ITOCTYIIAK CBOjOM OfITYKOM, Ha COIICTBEHY
uHMujatuBy . Hama je maHac TakBO peleme MOTIYHO HelIPUXBaT/bUBO.>
Hapaspe, YcTaBHYM 3aKOH O 4eXOCTIOBAvYKOj penepanyju je, y wiany 93. (3)
YPEenuo fia ce JOHOIIEHe OITyKe OfjBIja y IBe dase, Ipu 4eMy ce IPBO OfIy-
4MBAJIO O JOIYIITEHOCTH, a TeK OHZA 0 OCHOBaHOCTH Xasbe. To je, y cTBa-
pU, 3HAUMIIO fia ,, YcTaBHU cyx Conyjamuctuyke Peny6mke YexocnoBauke
MO)Ke 3aII09eTy IMOCTYIaK Ha MHUIMjaTuBy rpahana n opranmsanuja.

ce JyrocnmaBuja 6aBmna usmeby 1963. u 1974. ropguHe y BULY pasnuduTor AejcTBA OFIyKa
ex tunc (moHNLITebe) M ex nunc (YKUabe), 4eX0C/IoBadka Teopuja ce Huje 6aBua cBe
mo 1992. ronuHe, 360r HemoCTaTKa paKce. YIOpeanUTH ca, Hip. Mratovi¢, V., Filipovi¢, N.,
Sokol, S.: Ustavno pravo i politicke institucije: (SFR] i komparativno). Zagreb: Pravni fakultet,
Centar za stru¢no usavr$avanje i suradnju s udruzenim radom, 1981, ctp. 514-517.

32) O mpakcy jyrocioBeHCKOr YCTaBHOT Cyqa, Bunetu [eceili ioguna paga Ycitia-
6Hoi cyga Jyiocnasuje, beorpan 1973, cTp. 57.

33) BepoBaTHO cacTaB/beH IIO Y30py Ha WiaH 242. jyroc/IoBeHCKor YcTaBa 13 1963.

34) Y TpeHyTHO]j IpaBHOj cUTyaluju, YcTaBHU Cyj Perry6mmke Yerke Moxke mpe-
VICIIUTATH YCTABHOCT IIPaBHE PETryIaTUBe CBOjOM BO/bOM jEUHO Y C/Iy4djy »aKO Y Be3U ca
IOHOIIIEHheM OfTyKe I10 YCTaBHOj Tyx61, Komucnja nobe o 3ak/pyuka ga 3aKoH My Heka
Ipyra Mepa, WIN 3aKOHCKa offpenda y \iuMa, 4ija je IpyMeHa JoBe/a 10 CUTYaLuje Koja je
HpelMeT yCTaBHe JXanbe, Huje y CKIafy ca YCTaBHMM 3aKOHOM, HIje CaIylacHa YCTaBHOM
aKTY, WM 3aKOHY, aKO Ce XKajiba TIde HEeKOT APYTor JOHETOT 3aKOHa, cyl he obycraBTu
nocrymnak u [IneHymMy npenaTu mpeor, y ckinany ca wianoM 87. cras 1. (a) mnu (6) Ye-
TaBa, 3a IOHMIITaBabe TOT 3aKOHA WM Apyre foHeTe Mepe. Ako ITnenym gobe o Taksor
3aK/by4Ka y B3 Ca OfyIy4ylBarbeM O YCTAaBHOj >Kanby, oH he yCTaHOBUTU ¥ 3aK/bY4YUTH
HOCTYIaK 1o wiaHy 87. cras 1. (a) wm (6) YcraBa“ (wian 78. ctas 2. 3akoHa 0 YCTaBHOM
cyny us 1993).

35) JyrocmoBeHCKM KOHIENT ycTaBa Ioc/ae 1963. 3HaTHO je yTUIIA0 Y TOM CMUCIY:
YCTaBHU 3aKOHU CMATPAHI Cy He CaMO IJIABHMM JP>KaBHUM 3aKOHMMa Beh 11 ApyInTBeHOM
IOBE/bOM KOjoM ypeDhyjy ApyIuTBo 1 Beroso yueuthe y yrpaspamy U cCaMOYIIPaB/baby.
YocTanom, Kao IITO 3HAMO, TO je U3PA3UO0 U K/bYYHM IonuTudap Tor noba, E. Kapuem, y
Be3J Ca y/IOTOM CHCTeMa YCTaBHOT IpaBocyha y mpunpemy, Kafia je pekao Aa yCTaBHU Y[,
He MOXKe OMTHU caMo CYICKM OpTraH Koju he olemuBaTi ycTaBHOCT Ha caMo (pOpMaHoO-
IpaBHU U CTaTN4aH HauuH, Beh he To unHNTH MMajyhy Ha yMy 06jeKTUBHY [PYIITBEHN I
HOTIMTIYKM CafipyKaj ITpolieca KOji fajy IoBoja MuTamuMa ycraBHoCcTH. (Bunetn Kappers,
E.: IIpobnemu Hawe coyujanuciiuuxe usipagre, . 6, beorpan, beorpagcku uspaBadko-
-rpa¢yxm 3aBof, 1965, ctp. 141.) Taka mpycTyn 6110 611 CacBUM HelIpUXBAT/bUB TBOPLIMMA
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Kapa je y nuramy samrnura yCTaBoM 3arapaHTOBaHMX IIpaBa U CJIO-
6opa mojexuHaL, MOITIO ce II0hM Off MHCTUTYTa ycTaBHe XKanbe y 06Ky
y KOoMe ce OH Mo)ke mpoHahu y BpxoBHOM akTy o Llapckom cyny op 1867.
ropyHe® YcraBHa xanba Huje mocrojana y Yexocnosaukoj 1920. rognae,”
amu je 1948. roguHe 6ula feo paHuje IOMEHYTOT HEYCIIELTHOT IpefiIora
3a yBobheme ycTaBHOT cyzicTBa. YmaH 92. YcTaBHOT 3aKOHA YeXOCTIOBAaUKe
deneparuje cBojoM popMyIaLjoM yIIefao ce Ha 06a Moziena, ogpehyjyhu
ma he ,,Ycrasuu cyp Conyjamuctiake Perry6nmke YexocmoBauke ofrydn-
BaT! O 3AIITHUTY IIpaBa U c1000/a 3arapaHTOBAHUX YCTaBOM, YKOIUKO CY
TaKBa IIpaBa I c71000/e yTpoXKeHe OITYKOM MM JPYTUM IIOCTYIIamheM ca-
BEe3HJIX OpPTaHa, IOf] YCJIOBOM Jja IIPaBO He TapaHTYje ApYyTru 0O/IMK CyacKe
samrute.** C 063upoM Ha TO fia je mocye 1968. cyclieHoBaHa aKTUBHOCT
Ha IPaKTUYHOM YBODemy ycTaBHMX ofipefiaba O yCTaBHOM CY/CTBY, TO ILITO
je IpoMemeH Ha4uMH Ha KOjy CY YCTaBHY CY[OBH Y JyTrOCaaByji ITUTUIN
OCHOBHa IIpaBa I ¢710007ie, Hifje BUIIIe MTPAJIO Y/IOTY Be3aHO 3a CYIOVHY OBe
oppenbe. Vlnak, 3aHUM/BYBY Cy KOHIIEIITY HACTa/lIN y IPOIEeCY IpUIIpeMe
3aKOHa O Y€XOC/TIOBAYKOM YCTaBHOM CyZly ImoueTKoM 1969. rogune.

ITocTano je jacHo ma ce 4wiaHoM 92, y cTBapy, CaMO CTBapa CyIICH-
IMjapHa HAaJJIeKHOCT YCTaBHOT cyfa. MebhyTum, oHa ce cacBUM pasmKo-
BajIa Off HAllleT JaHALIbET IIOMMarba IPUHINIIA CYTICUjapHOCTH, KaKo je
maHac cagpkaH y OnerpKy 75 3akoHa o YcTaBHOM cyzy.* JemaH off WiaHOBa
KOMIICHje KOju je paiiio Ha IIPMMEHM CMepHUIIa 32 3aKOH O YCTaBHOM CY[Y,
IPUK/IAJ{HO je TO M3Pasuo, IpMMeTUBIIN jja he ,,ycTaBHM 3aKOH O Cy[JOBUMA

4exocmoBadkor Ycrasa of 1920, wiu X. Kenseny. Mebytum, peun uspeuere na Koude-
PEeHILMj1 yCTaBHMX CyfoBa Jyrocnasuje 1978. 6uie 61 HofjefHaKO HEIIPUXBAT/bUBE, jep ce
opiHOCe Ha yvenrhe ycTaBHUX CyfoBa y npurpemu kKoHrpeca Komynuctudake mapruje Jyro-
cnaBuje. Bupu Yciiasnocit u 3axonuiiociv u ynoia ycilasHux cygosa y passujary camoy-
fipasHe coyuanuciiiuuke gemokpaiiuje, YcraBHu cyf Jyrocnasuje, beorpap, 1978, crp. 9-10).

36) Staatsgrundgesetz vom 21. Dezember 1867 iiber die Einsetzung eines Reichsge-
richtes. (R.G.Bl. 143/1867 - Art. 3 lit. b): ,Dem Reichsgerichte steht ferners die endgiiltige
Entscheidung zu tiber Beschwerden der Staatsbiirger wegen Verletzung der ihnen durch die
Verfassung gewihrleisteten politischen Rechte nachdem die Angelegenheit im gesetzlich
vorgeschriebenen administrativen Wege ausgetragen worden ist.”

37) buo je de facto 3amerbeH yIpaBHOM >ka/100M 0 K0joj je OmTy4rnBao BpxoBHu cyz.

38) OuurnegHa je HaZAaXHYTOCT ofipefbOama n3 wiaHa 241. (2) YcraBa Couuja-
muctnike Oeneparnsre Perry6mike Jyrocnasuje op 1963. ropnHe.

39) Ocum y cny4ajy YeraBHor cyza XpBarcke (4iaH 412. Yerasa Perry6rmke Xpsar-
cke 3 1974. ropuHe), oBa ofpenda ce Billle Hje TOjaB/bBajIa y yCTaBuMa Qefepannje u
peny6nuka o 1974. rogune. Yrnopenutu ca Ustavi i ustavni zakoni. Zagreb, Izdavacka kuca
Informator, 1974, ctp. 639, 694-695. Panu nera/mbHujer 06pasioxerba MOIasHUX IPEMICa,
Bugetu Hophesuh, J.: Yeimiasro iipaso. beorpan, CaBpeMeHa afMUHNCTpaLyja, 1978, ctp.
777-780.

40) YcraBHa >kanba je HeTONYIITEHA aKO IPETXOJHO HICY UCIPIUbEHE CBE 3aKO-
HoM ripepubheHe MoryhHOCTH 3a 3aIITUTY TIpaBa.
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VI KaHI[eTIapyj1i jaBHOT TY>KMOLIa MOpaTH Ja o6e3benu aa ce oa Moh Moxxe
YIOTpeOUTI CaMo Yy U3y3eTHUM CTydajeBruMa.” VI3 Tora MoxxeMo 3aK/by-
YNTH fIa je OVIJI0 3aMUIIJBEHO HEellITO CACBYIM Apyradyje o OHOTa LITO HaM
je TI03HATO U3 TPEHYTHE 3aKOHCKe ofipende.*! 3aHMM/BMBO je 1 TO IITO Cy
3a OJIIKY IIO YCTaBHO] >kanbu 6ue npensubene nse moryhHocTn. Ilpema
IPBOj, YCTaBHU CYJ je MOTA0 JUPEKTHO aHYIMPATH MOjeAHAuYHN IIpaB-
HI aKT, T1a 611 TeJIO KOje Ia je JOHeNI0, IIOC/IeANIHO TOMe, 6110 06aBe3aHo
IIpaBHUM MUILJbEbEM YCTaBHOT cyja. IIpema fpyroj, YcraBHu cyp je Morao
CaMO YCTaHOBUTH KpIIIeke YCTABOM 3arapaHTOBAHVX IIpaBa U c1000/a, IITO
6u aTo Teno ob6aBe3aso fja mpexy3Me Kopake y CKJIafly ca 3aKOHOM KaKo
Ou ncrpaBmIo HacTaIy cutyanu;jy. Ilpema Tome, ycraBHa >kanba y mpaBom
cMmucty peun de facto He 6u 6ma ipenBubheHa 3aKOHOM O 4€XOCTOBAYKO]
depgepanuju, Mo HAMMM yC/IOBMMA.

MebyTum, jyrocnoBeHcka ofipeni6a 3aKOHa O YCTABHOM CY/CTBY 13
1963. ronyHe Huje ycBojeHa y nenyHyu. OHa je Bulle IIOCTy>K1/Ia Kao MHCIIN-
pauuja. Ciomenyo 6ux Muoppara Josuunha, Koju je y cBojuM pajfjoBuma
Ha [10/by KOMIIapPaTVBHOT YCTaBHOT IIPaBa, KOj! CY ¥ JaHAC MHOTVIMA M3BOP
HagaxHyha (Ha mpuMmep, ,,CaBpemenn deynanusam® ,,O Yerasy, ,,3akoH u
3aKOHMTOCT), HaI/IanaBao jja he yak u y cygajeBuma kaja je popmynarja
ycTaBa uzileHTU4Ha ad litteram, NCXON IeHe IPUMeHe YBeK OfpakaBaTu
CTBapHOCT criennUyIHOT cTama ¢penepanyje. 360r Tora, Kaja TOBOPUM O
pasnMKaMa, Jp)KUM Ha yMy fia OM MIZEeHTUYHA 3aKOHCKA pery/iaTiBa He-
CYMBBUBO (QYHKIVIOHVICA/IA ipyradynje y ycaoBuMa YexocmoBadke, HEro y
ycnoBuMa JyrociaBuje of Ipe IefeceT TofuHa.

VcroBpemeHo, y ABe 3aKOHCKe ofpenbe Mory ce npoHahm u 6pojHe
pasnuke. Ha mpumep, 1ITO ce TYe NuTarba [iejcTBa Ofi/TyKa YCTaBHOT CY/a,
ofipebeH je mepuoz of mecT Meceln 3a MCIIPaB/barbe HEYCTaBHE U He3aKOo-
HIUTE CUTYyalyje, YaK U Kaja je YcraBHu cyj HexocmoBadke ofIy4nBao o

41) YcraBuu cyp Perry6rmmke Helike TpeHyTHO OITydyje O BUILE OFf YeTUPU XMbaje
YCTaBHUX KaJ/I0u TOfVIIbe, Off Yera je faneko Hajsehm 6poj ycMepeH MpOTHUB CYACKUX
OJITyKa, a Mambe Off IIOJIOBJHE TOT 6poja ocropaBa ofinyke BpxosHor cyna mmyn BpxosHor
ynpasHor cypa. Viamehy 1993. n 2012. roguHe, TakBe ycTaBHe Xanbe 6pojune cy npu-
6moxHO 54.000, JOK Cy pyIM 3aXTeBM (HAPOUYNTO 3a IPEUCIIUTHBAE YCTAaBHOCTY IIPaB-
He perynaTuse) 6pojum IpuOIDKHO jenHy xubany. [lonpo6Hmja cTaTUCTKA MOXe ce
nponahu na: http://www.usoud.cz/fileadmin/user_upload/ustavni_soud_www/prilohy/
Rocni_statisticke_analyzy_2012.pdf

42) JlaHac je KOHIeNT ycTaBHe xanbe cacsuM gpyraunju. OHa je yIIIaBHOM ycMe-
peHa IPOTKB IIPAaBHOCHAKHMX OfTyKa OmuTuX cyfosa. llltaBuiie, Moxke 6uTH CIojeHa ca
IPYTUM 3aXTeBUMA, y CKJIaZy C WIAHOM 74. 3akoHa o YctaBHOM cyny. Onerpak 74. ypebyje
ma ce: ,,’)Kanba Moxxe mogHeTH, 3ajeHO ca yCTaBHOM Ka/b0M, y3 3aXTeB Jia e IIOHUIITU
3aKOH W/IM HEKY IPYTM IIPaBHY aKT, V/IM HOjefiMHa4YHa Ofipefiba y ’BUMa, YMjoM IPUMEHOM
je M3asBaHa CUTYyallMja KOja je IpefMeT yCTaBHe )kanbe, ako IIOJHOCIUIALL TBPAM Ja je OH Y
CYK00y ca yCTaBHMM 3aKOHOM, VIV 3aKOHOM, KaJia ce >kaj0a Ty4ue HeKOT APYror IPaBHOT
aKkTa.“ YCTaBHM CYyJ je OHMIITABAO YaK U YCTaBHY 3aKOH I10 TAKBOM JIOJaTHOM 3aXTEBY.
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ycknahenoctu fiekpera Binage Conyjanuctudke Perrybnmke Yexocnobauke
u omiteo6aBe3yjyhyx 3aKOHCKUX perynaTiBa CaBe3HIX MUHICTAPCTaBa,
CaBe3HMX KOMIUTeTA I APYTVX 3BAaHNYHIX CaBe3HMX OpraHa Jip)KaBHe yIIpa-
Be, 0 YCKIah)eHOCTV BIagMHMX [UPEKTHBaA Y 06e peryb/uke u onmreo6a-
Be3yjyhux fupexTyBa MUHMCTapCTaBa M IPYTYUX 3BAaHNYHUX LIEHTPATHUX
Te/a Ap>KaBHe yIpase perry6nuka ¢ Ycrasom Conyjanuctiuke Perry6nmke
YexocmoBayke 1 3akoHnMa CaBesHe ckymmrtuHe. [Ipema Mozeny 3a oBy
ofipenOy, MCTO ce Huje OMHOCUIO Ha OBaj TUII 3aKOHCKe perynaTuse y Jyro-
cnaBuju (wiaH 247), rae cy oHe MOI/Ie OUTY JUPEKTHO IIOHMUIITEHE.

Jpyra pasnuka y oBoj ob6nactu 6ma je mTo je HefocTajana ogpenda
0 pelaBamy cykob6a n3mely 06MYHOr caBe3HOT 3aKOHA U PeryOInIKor
3akoHa. MehyTum, nako je T0o 6MI0 CYIPOTHO U3PUUYNUTO] jYTOCIOBEHCKO]
oppen6u (wraH 241. (2) y jyrocnmoBeHckoM YcTaBy u3 1963), pasnuka je
VITaK 61/1a caMo IPUBMIHA, MaJia je MOIJIa JOBECTM [0 BeMKUX IpobieMa
y npakcu. CMaTpaso ce fa 6u getabHNja fednHNIINja TTOfee 3aKOHOAB-
He BracTu defepanuje u penybnuka y YCTaBHOM 3aKOHY 0 YexocmoBay-
K0j demepaunju (wran 7-38) Moria JOBECTH JIO TOTA fia C€ TAKBOM CIOPY
IPUCTYIV Kao HapylIaBamwy YCTaBHE IIOfie/le 3aKOHOIaBHE BIACTY, OMIIO
nyTteMm HapopHe ckymuryHe, 6uio mytem HanmoHanHor caBeta pery6mke.
3aro ce oHa Hije 6aBUIA AMPEKTHUM CyKoOboM nsmeby 3akoHa deneparnyje
U B0j noppeheHnx fenosa, Hero cykoboM n3Meby 3akoHa pegepanuje nm
perry6mmka 1 ofipenaba QeepasHOr ycTaBa 0 HaIJIeXKHOCTUMA.

CmarpaM Jia je, y OBOM KOHTEKCTY, Hy)KHO IIPMMETHUTH Jia je YCTaBHU
3aKOH 0 YeX0C/I0BauKoj deneparyju o 27. okrobpa 1968. ronyHe y mo4eTKy
6uo cMarpaH nposusopanM. Onpenbda wiana 142. (2) 0BOT ycTaBHOT 3aKOHA
ypebusana je na he ,,00e Perry6rike ycBojuTu cBOje HOoBe ycTaBe 3ajefHO ca
ycBajameM YcraBa Corpjamictidake Penry6mike YexocnmoBauke. [Iok ycraBu
Coumjamnctiake Peny6mke Yemke n Conpjanuctiuke Perry6nmke Crio-
BauyKe He CTyIle Ha CHATY, yCTaBHM CTAaTyC 1 BIaJaBMHA OBUX penyOmKa
criopoBozinhe ce Ha OCHOBY Cajjallliber YCTAaBHOT 3aKOHA U PYTUX YCTaBHUX
oppenaba“. Mehyrum, denepanuu ycraB Hukana Huje ycBojeH.” Ca mero-
BOM U3PafiOM Ce OTIIOUEJIO [iBafieceT TofiHa KacHuje, 1987. roguue, ann je
HOCTIe ,,IUTMINaHe PeBONMyLMje paj] Ha BbeMy IIOHOBO 00ycTaB/beH.*

Jo jemHa 3aHMM/bMBA pas/IMKa MOXKe Ce 3aIasUTH y AePUHUIUI
3axTeBa KOju Cy ce OJHOCU/IM Ha IIOI0Xaj Cypuje YcTaBHOr cypa. [Jok

43) KonymHa ,,Nad ptipravou nové tistavy“ orkasaHa je y xypHamny IIpasHuk, cpe-
nuHOM 1969. roguHe.

44) V TOoM KOHTEKCTY, iBa HallMOHaTHa Beha 3ampaBo cy yCBOjuIa pellembe KOjiuM
ce ofipu4y IpaBa Jja JOHECY COIICTBEHM YCTaB, U M3Ppa’kaBajy CBOje C/Iarame ca JoTafia-
IIHOM PerylaTUBOM YCTaBHUX IPUINKa y (efepanHoM ycTaBy. [loHnImITaBame carmac-
HOCTM ca OBOM OJITyKOM OWJIO je jefaH of IPBUX aKaTa 00a HaIlMOHA/IHa caBeTa HAaKOH
IITO ce, HoBeMOpa 1989. ronuHe, paBHOTeXa MohY ToOMepuIa, @ BlafjaBiHa KOMYHMUCTUYKE
napTuje JOXKUBe/a C/IOM.
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jyrocioBeHCKe 3aKOHCKe ofipen0e HUCY cafip)Kajie oceOHe 3axTeBe, YCTaB-
HJI 3aKOH 0 YeX0CTI0BavKoj defepannuju ypehusao je fa uraHoBe YcTaBHOT
cyna Conujamuctiake Perryonmike Yexocnoauke 6upa CaBe3Ha CKYIIILITH-
Ha Ha Iepuof, off cexaM roayHa. Cynnja YcTaBHOT Cy[a MOTao ce u3abparu
Ha IIepMof Off HajBMIIe ABa M300OpHA MaH/aTa, a IPYTY YCIOB 01O je fa ce
pazu o ,,rpabaHnHy koju nma npaso fja 6yzie nsabpan y Haponny ckymnurru-
HY, KOjJ1 je HaBpILIMO 35 rOAMHA )KMBOTA, UMa (PAKY/ITETCKO 00pa3oBambe y
obmacty mpasa 1 10 rofgMHa aKTVBHOT pajia y IPaBHOj CTPYIM, Te Kao TaKaB
Moyke OuTy n3abpa 3a wiaHa YcraBHOT cyga Conyjanuctidke Penybnnke
YexocmoBayke.“ JyrocmaBuja Huje IIOCTaByUIa TaKO CTPOTe KpUTEpUjyMe Y
npodecronanHoM norneny. To ce Mo)ke BUIeTU KaKO y IMTepaTypi,* Tako
1 Y jyTOCTIOBEHCKO]j IIPAKCK TOT BpeMeHa.

4. Y1H1aj jyrocIoBeHCKOr YcraBa u3 1963. rogune Ha yCTaBHY
perynaTuBy yCcTaBHOT cyAcTBa Yexocnosauke 1991. rognne

To je HajMame WTO caM MOTao fla KaXkeM O BaXXHOCTHU Kojy y Permy-
6y Yemrkoj mpumajemMo 50-roguimsnIy ycTaHOBe YcTaBHOT cyaa Cpbuje
(M ZPYTUX YyCTaBHUX CY[iOBA y Tafjalliiboj Jyrocmasuju). JKemum fa mopam,
IPENV3HOCTI Pajy, f1a je TO MOJEN KOju je IPUMeIbeH Kajia je YCTaBHU CY/,
yexocnoBauke enepanyje de facto moyeo ca pagom 1992. ropune, umajyhn
y BUJLy Ha4eJIO jefVIHCTBA B/IacTy (MaKo 6e3 ycTaBHO 3arapaHToBaHe Bofehe
yore KOMyHucTndke napruje). Orpomna sehmna momeHyTux ogpesaba
UHTETPICaHa je Y YCTaBHU 3aKOH 0 YcTtaBHOM cyAy (No. 91/1991 Coll.).
Vunumpajyhe npymrsene pyHkuuje YCTaBHOT Cy/ja HICY BUIIE BaXKIe ¥
yC/IOBMMa IeMOKpaTCKe BIaflaB/He IIPaBa, ajlil jé OCHOBA MOJIeNa, Tj. I0-
IITOBame MooXKaja CaBe3He CKYIIITIHE, OCTa/Ia HeIPOMeHeHa.

HapasHo, npomro je puie ojf 20 rognHa OTKAaKO ce IOINIaBJbe
nocrojama Hammx Qepepaunja sappinino. Hamm ycraBHu cypoBu caza
pajie y HOTIIYHO JpyrauyjiM YC/IOBUMA He3aBJMCHUX ApiKaBa, a Yemka Pe-
ny6uKa je y3 To Beh fleceT rogmHa fieo apyre 3ajefHuIie ip)kasa, EBporicke
yHuje. TuMe ce oTBapa 4nTaB HIM3 HOBUX IINTAbA.

Vi3MemeHN Cy caMo IIpoIlec U IMOC/Iefulie ofIyKa o ycKnahuBamwy
YCTaBHUX 3aKoHa ¢efepanuje u perrybonuka. Kao npso, YcraBHu cyz Buie
HIje MOrao ofry4uBary 6e3 ydemrha ycTaBHUX CyfoBa penyOiuka, jep je

45) Taj saxtes je ucrpaxuo Llaua, B.: Yeitiasnoci u saxonuiiocit y COPJ u ynoia yc-
HasHUX cygosa y wuxosoj sawtniuitiu. beorpan: CaBpeMeHa afMUHUCTpannja, 1974, ctp. 92.

46) Osom mpunImMKoM ce mpuceham pacrpase Kojy caMm Ha Ty TeMy BOAMO ca Te-
HepalHNUM ceKpeTapoM YCTaBHOT cyza Jyrocnasuje, YpoureM fomy6osuhem, Tokom Moje
nocere 1978. ronyue. OH je IOKyIIA0 fja MCTaKHe, KopucTehy pakTudHe mpuMepe Cyauja
YcraBHOT cyfa Koju Hucy Oy npaBHui (Beh yriaBHOM mommutiydapu), fa To MOXe OuTn
KOPMCHO 32 IIPOLieC IOHOIIEba OTyKa TAKBOT CyJa.
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yaH 3. (6) ropeHaBeeHOT YCTaBHOT 3aKoHa ypehusao aa he ,,y cyuajesu-
Ma HeyckaabeHocTr n3Mely ycTaBHNX 3akoHa YelKkor HallMOHATHOT caBeTa
1 C/I0BaYKOT HAlMOHA/IHOT CaBeTa ¥ YCTAaBHUX 3aKOHA CaBe3He CKYIIITH-
He, YCTaBHM CyJ| 3aXTeBaTV MUII/bEHE YCTABHOT CyZia laTe PeIyOnuKe pe
HETO IITO JOHeCe CONCTBEHY MPeCcyny .

OBge ce MOXKe IPYMETUTH 12 je HeOOMYHO OjayaHa ITO3MIIMja yCTaB-
HIIX 3aKOHA PemyO/InKa, MaKo He y MepM Y K0joj je TO YUUIbEHO Y jyroc/Io-
BEHCKOM YcTaBy u3 1974. roguse, y ynany 378, 110 KOMe je YCTaBHU CYJ,
6o opramheH f1a caMo 13pasy MUILIUbebe 0 CYKoOy nsmehy denepannor
U perry6nmmMyKor ycrapa. 300r Tora HIUCY Oule IpefBuheHe HUKaKBe eKC-
IVIMIUTHE ofipen0e 3a Ha/byl 3aKOHCKM MOCTYIIAK Y C/Iy4ajy /ia JO TaKBOT
cykob6a jiobe, IITO je CTBOPWJIO IIPeyC/IOBe 3a IPABHO JOC/TIOBHO HepelluBe
curyanuje y ¢penepanuju, y Kojoj Huje 6110 jenHe peosagasajyhe momm-
TUYKe CHare. Y TaKBMM OKOJTHOCTVIMA, OC/Iabatbe Ha IIOIMTUIKe Haromoe!
IpefcTaB/ba CUTYpaH MyT Yy akao. VI Ha Kpajy — HU jegHO] Off OMBIINX
KOMYHMCTUYKMX (efiepanyija Hyje IOIUIO 3a PYKOM /Ia YCTaBHUM ITyTeM
npoHabe pememe 3a ouyBame penepanyje (Cojercku CaBes — CIOPOBMU O
Ba/baHOCTN pedepeHnyMa, Jyrocnasuja — 6e3 koMeHTapa, YexocmoBadka —
YCTaBHO yTeMe/beH CIIOpas3yM O IIPeCcTaHKy IOoCTojama denepaiuje).

YexocnmoBauka 3aKOHCKa PEryaaTuBa je y OBOM CMUCTY OTUII/IA HEll-
TO fja/be ¥ oMoryhmia YcTaBHOM CYAY Ja ce OITIack O IIOMEHYTOM CYKOOy.
MebhyTtim, ocTojana je Benuka pasaynka y OfHOCY Ha IOCTyIIaK KOHCTATO-
Barba HEYCTaBHOCTY [IPYTVX IIPABHUX perynarusa (0OMIHY 3aKOHM, IPABHY
aKTy). Y OBOM CIIy4ajy ,,pe/ieBaHTHA perynaTuBa i oppehene oxpenode
y 10j npecTtahe fja Baxke; OpraHu Koju Cy IpefIBULENN TAKBY peryIaTuBy
IY>KHU Cy Jla y POKY Off IIeCT MecCel Off aTyMa 06jaB/buBama Ipecype
YcraBHOT cyma o6esbefe yckmahuBame gaTe perynraTube ca yCTaBHUM 3a-
KOHUMaA " MebYHapOI[HI/IM YTroBopuma min 3aKkOHMMa CaBesHe CKyIIITI-
He. Y CIy4ajy Hem3BplIlewha, TaKBYU 3aKOHM, IbVIXOBY [€/IOBY VN Ofipenbe,
npecrahe 1a Bake, IeCT MecelV HAKOH JaTyMa 06jaB/blBamba IIpecye; iope
HasegeHo ce Hehe lipumerousaitiu Ha yciiaéHe 3akoHe Yewkol HAUUOHATHOT
caseitia u C106a4kol HAUUOHANHOT caseliia.

Vctunm 3a Boby, popMynanuja oBe ofpende Huje 6111a CacBYM jacHa,
jep 6u ce demepanyja HaNUIa Y He3aBU/JHOM II0JIOXKAjy fia je IPOI/IAlleH
cyko6 usmelyy caBesHOT ycTaBa 1 ycTaBa peny6imke, HeMohHa fia cripoBefie
CBOje OflTyKe IPOTUB BoJbe perryomuke.*® C gpyre cTpaHe, 4aK 1 1a je pery-

47) Taxko je oBy ofpen0y sakoHa objacuuo Kristan, I.: Soustava ustavnich soudii
v Jugoslavii. Pravnik, Issue 1, ctp. 47. Lana, B.: #. g., cTp. 255, jour Bullle HAITaCUBILIN
HOMUTUYKA CPEACTBA U IIOIUTHUIKE OIYKe, anu TO je 6uaa 1974. rogute, Kana je Taksa
yriora 6ua moBesaHa ca JieJloBarmbeM KOMYHICTIYKe IapTuje.

48) Hauun Ha koju ce o6e36ebyje cnpoBobeme ofnyka YcraBHor cyna Peny6imke
Yermmke mmyu YcTaBHOT Cyfia YexocaoBadke defeparje, HUKaja Hije U3PUINTO HaBeeH
HEKOM OfipefooMm.
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O/1MKa IOILITOBAIa OJIYKY, a/Iy I3He/Ia TBP/ibY 1a joj Tpeba Bullle BpeMeHa
3a ycknahuBame, To 61 3HaUMIIO [ja 611 MM ocTana 6e3 ycTaBa, VI MOITIa
Ia QYHKIMOHUIIIE YaK U Y CYKOOy ca caBe3HUM ycTaBoM.* Cmarpam fia ce
TaKBa CUTYallija jaBM/Ia HAKOH ycBajama YcraBa Perry6mike CnoBauke, 1.
centeMbpa 1992. roguHe, Maga 6u ce 0 TOMe MOXX/Ja MOIJIO AMCKYTOBAT.
MebytumMm, YcTaBHOM CyAy HMje maTa IPUINKA Jla e O TOMe U3jacHu, jep
HIjefiHa Off 3aVIHTePeCOBAHUX CTPaHa HUje YIOXKIIa 3aXTEB Y TOM CMUCTTY.
I[ITaBu1te, TO Ce HUje HY MOIJIO OYEKMBATH, jeP je OIyKa O PaCHyLITakY
denepanyje no kpaja 1992. ronune Beh noHeTa, a 6pojHM YCTaBHM aMaH/I-
MaHM Cy YCBOjeHM off oKToOpa 1992. roguHe fa 6u ce jBeMa penybankama
6maroBpemMeHo oMoryhnio, mpaBHUM CpeICTBIMA, Jia ce IIPUIIpeMe 3a CBOje
HE3aBJMCHO IIOCTOjarbe.

5. Hekonmko saBpIIHUX peun

JosBonuTe Mu Jja y 3aK/by4Ky M3HeceM IM4YHM KoMeHTap. Ca 3ajio-
BO/BCTBOM anMehyjeM, IPUIMKOM OBe 50-TOofuIIbIIIe, 1a caM 610 jenaH
Off M3y3eTaKa KOjy Cy HaCTaBU/IM 1A CE 3aHMMAajy 32 Pa3BOj YCTaBHOT CY/I-
cTBa y Jyrocmasuju Tor BpeMena. [Tocie mysxer ynoskeHor Tpypa, ycreo cam
Jla ce YIIO3HaM ca JlefloBambeM YCTaBHOT Cyfia JyrocnaBuje M YCTaBHOT Cy/ia
Cpb6uje, oBne y beorpany 1978. ropguHe, Mako caMo Ha Tpy Mecelia. Y Mojoj
OubmoTeny jour yBex ce Mory npoHahu bunitienu YcitiaéHol cyga Koju cy
MM IIOMOI/IN Jia ce cHaheM y ToM HOBOM 11ojby. Tako, v mryHO cmaBuMm 35.
TOIMIILUIY TIO3HAHCTBA Ca YCTAaBHMM CYICTBOM HEKaJlalllibe Jyrocnasuje,
yBek ce ca 3axsanHomhy cehajyhm cBojux ragammux menropa: [lasma Hu-
xonuha, BojucmaBa Cumosnha u JoBana hophesuha, kao u pyrux konera
ca VlHCTUTYTa ApylITBEHNX HayKa ¥ VIHCTUTYTa 3a yIOpeIHO NPaBO.

Monum Bac f1a, 0BMIM Ba>KHUM IIOBOJOM, IPYMUTE YECTUTKE ITOTIIPEN -
cemHMKa YcTaBHOT cyfa Yemke Perry6nuke, [TaBena PyaeTckor, u gpyrux
MOjJX KOJIeTa, Koje HUCY caMO 3BaHMYaH 13pa3 Ipy3Hama, Beh u nogcehame
Ha JIaJieKy 1 IVIOIOHOCHY Capajiby 1 IpujaTe/bcke OfHOCe Koje hemo, Hagam
ce, 6utn y MmoryhHoctu ga o6noBruMo. XKeneo 6ux fa Harmacum ga uspas
Ipu3Hamba YTUIAjy KOjI je JyTOCTIOBEHCKO CYyACTBO UMaso y YexocnoBa-
4yKo0j 1968, Kajla cy MHOra pelllerba 3aCHOBaHa Ha jyrOCTIOBEHCKOM, aycC-
TPUjCKOM (Kao IITO 3HATE, MIMa/IM CMO YTy 3ajefHIYKY YCTaBHY IIPOIIOCT)
¥ HEMA4KOM JMICKYCTBY Halll/Ia M3pa3a y HalleM 3aKOHY O 4YeXOCTOBa4KOj
dbenepanyju, Huje caMo GOPMATHOCT. JyTOCTIOBEHCKO YCTaBHO CYAICTBO je
Off oYeTKa yXKuBajao MehyHapomHo npusHame, IITO JOKa3yje U TO fia je
npsa MehyHaponna Kondepenyja EBponckux ycTaBHIX CyfIoBa OffpyKaHa

49) V mpaBHOM CMMUCTY, He 61 6110 Moryhe mpuMopaTy HalIOHAIHY CaBeT fia
VICIIPABU CUTYaLNjy.
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y Hyb6poBuuky 1972. rogune. Ca MHUIIVjaTNBOM Ce HaCTABUJIO, KAO IITO
nokasyjy seh ornovere npunpeme 3a XVI koHrpec KoHpepeHIje ycTaB-
HIIX CYJOBa.

Toxom nocnenmwux 50 rof1Ha, jyToCI0BEHCKO YCTaBHO CYACTBO, Y
Buly CaBe3HOT YCTaBHOT Cy/ja M YCTaBHMX CY/I0Ba CaBe3HUX peIyOmKa
Y ay TOHOMHMX TEPUTOPHUja, IIOCTAIO je Ba)KaH 1e0 KOHIENTa eBPOIICKOT
ycTaBHOT mpaBocyha. 3a/j0BO/bCTBO MU je la IPUMETHM Ja UCTOPHjCKO UC-
KYCTBO IIOKa3yje, 4aK ¥ Ha 0BOj KOH(epeHIju, a je MHCTUTYIIMja YCTaBHOT
CYACTBa OHO IITO HACTaB/ba Jja ClIaja HeKa/lalllibe jyTOC/IOBEHCKE perry 6/ -
Ke, a JJaHaC He3aBJICHe Jp)KaBe, a He J1a X pa3aBaja. To je HajaparoueHuje
otkpuhe Koje hy ca co6om noneru n3 beorpapa.

Pesume

Y oBoM pajy ce aHanmMsupa yTUIaj jyTOCIOBEHCKOT YCTaBHOT 3aKOHO-
IaBCTBA U YCTABHOT ITpaBocyba Ha ycraBHu cucteM y Penry6mumm Yenrkoj
(nnu npeTtxopHoj Yexocnosaukoj). Hakon ommrer yBofa, y KoMe ayTop
M3HOCK HEKa YOIIIITEHa 3alla)karma O IpOMeHaMa y PaffJHOM MEXaHU3MY
YcraBHor cyna Pemy6muke Yemke nocne ynacka y EBporncky yHujy, cnenn
CYHWITMHCKM JI€0, KOjU Ce CacTOj! Off YeTUPU IIOITIaB/ba y KOjUMa ce HyJu
Iper/ie]i CPICKO-YeIIKMX HafaxHyha y o6mactu mpasa. [IpBo mormassbe je
nocseheHo HajcTapyujeM nepnoxy, Pyro cramy nsMely cBeTCKMx paToBa
¥ HellyTo HaKoH mux. Tpehe normasbe 6aBu ce yTuIajeM jyrocIoBeHCKOT
YcraBa n3 1963. ropuHe Ha ycTaBHe oxpenbe 3a YCTaBHY IPaBUYHOCT Y
YexocmoBaukoj, 1991. roguHe. 3aBpLUIHO IPOMIIIbake NOCBeheHO je Ha-
maxmyjyhem n yjenumyjyhem 3Hadajy MHCTUTYTa yCTaBHe IpaBfe.
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IIpod. ap Muran Mapkosuh
IIpencennuk YcrasHor cyna Lipue ITope

ITOJIOKA]J M IIEPCITEKTUBA
YCTABHOTI CYOCTBA

YBop,

VlcTopujcku pa3sBoj yCTaBHOT CY/[ICTBa KOjU TPaje CKOPO fieceT fielie-
HIfja, IOYeB Off OCHMBama YcTaBHOT cyfa Aycrpuje (1920), mpexo Yexocno-
Bauke, llnanuje, Vranuje, bemauke, @pannycke, Ilopryranuje, Ilomcke,
Pycnje, Kazaxcrana o paneke Jy>xue Adpuxke (1996-1997),' norsphyje
IbeTOB €CeHI[Vja/IHN 3HA4a]j y 3aIITUTH YCTaBa X yCTaBHOCTH, /bY/ICKMX ITpa-
Ba 1 c106071a, pa3Boja leMOKpaTuje 1 IpaBHe JpyKaBe’.

YcTaBHO CYACTBO, Kao oceOHa Ap>KaBHA MHCTUTYLMja BUCOKOT ay-
TOPUTETA, HaJJIeXKHA 3a 3aIUTUTY YCTAaBHOCTM, TeKOBMHA je HOBUjeT JaTy-
Ma KoOja ce y CBOM CTaJTHOM pasBoOjy U aKuuju, kao u npaso (law in public
action), cyodaBa ca pa3HOBPCHMM 13a30BUMa I AMJIeMaMa, OTBOPEHUM
NNMTambMMa 32 Ynje Cy pjeliaBame Hy)XKHe cTanHe pedopme.’

ITonoxxaj YcraBuor cyma Llpue Tope y cucremy nopjene Baactu

Ycras Lpue Tope?, npornamnien 22. okro6pa 2007. rofyHe, BIalaBUHY
IpaBa McTHYe y npeaMOy/ YcraBa (opey Apyrix OCHOBHUX BPUjeHOCTI:
cnobopa, Mup, To/IepaHIja, MOLITOBabe JBYACKIUX ITpaBa U CI0O0/Ia, MyITH-
KY/ITYPaJTHOCT U IeMOKpaTHja), Kao OCHOBHY 00aBesy (ornpepjerberse) rpabana.

1) ¥ Jyxnoj A¢ppuun, y Cape Town, je ogprana npsa Csjercka KoHpepeHIuja
ycTaBHMX CyfoBa (23-24. janyap 2009), Ha Temy: ,,Influental Constitutional Justice: its
influence on a society and on developing a global human jurisprudence®, a y opranusanuju
YcraBHor cypna Jyxue Adpuke n Benenyjancke komucuje. Y cBOM pafy, YCTaBHU CYJ,
Jyxue Adpuxe je nmao nmomoh ox CaBesHor ycraBHor cyna Fbemauxe. P. Haberle, n. g.,
crp. 119, 193.

2) IlpumjeraH je mobjenoHOCHN XOf, (BeMavKoOr) [10jMa IpaBHe ApyKaBe 3ajefHO ca
aHrmoamepnyakuM ,rule of law* i ,,due process® y pedopmckum sempama ncrtouse Espore.
Taxo u P. Haberle, #. g., cTp. 238.

3) Ilerap Xabepne, Yciiasna gpiasa, 3arpe6, 2002.

4) ,,Cnyx6enu nmuct I]pue Iope®, 6poj 1/07.
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Ycrasuu cucteM Llpue [ope mounBa Ha mogieny BlacTy y 00Ky mmap-
nMaMeHTapHOr cucteMa. Ofcryname off IapJaMeHTapHOI CUCTeMa BIacTu
or7Iefia ce y HermocpeHOM 1360py npencjennuka Lpue Tope.’

I pxaBHa Bract y LipHoj Topu ypehena je Ha Hayermry yo6e BracTy Ha:
3aKOHOJaBHY, U3BPIIHY 1 CyAcKy. CyficKa B/IaCcT KOHTPOJIMILE U3BPILHY 1
3aKOHOJJaBHY TaKO IITO KOHTPO/NIIIE 3aKOHUTOCT BUXOBUX I10jeIVTHAYHNX
akara. Ca gpyre cTpaHe, OJIyKe Cy[OBa He IOJINjeXXy KOHTPOIN Apyre
IBMje TpaHe BIAcTH. YcTaB ofipelyje ma Hadeno gmnobe BIacTy MovyMBa Ha
paBHOTEXXM U Mel)ycoOOHOj KOHTpO/M. 3aKOHOAABHA Y M3BPIIIHA BJIACT yTUTY
Ha YCTaBHOCYJCKY BJIaCT U CYACKY BJIACT TaKO IITO IPeJIaxKy U IOHOCe
3aKOHe KojuMa ce ypehyje pax YcTaBHOr cyfa M peloBHMX CyfoBa 1 06es-
6jebyjy ycnoBu 3a muxos pag. Ocum XOpu3OHTasTHe, A1106a B1acTy, 00yX-
BaTa I BEPTUKA/IHY JUMEH3M]jY, KOja je OTpaHM4Y€eHa YCTaBOM 33jaM4YeHNM
IIpaBOM Ha JIOKa/IHY CaMOYTIpaBy’.

Y T0j Tpommo6u YcraB faje Hoce6HO MjecTO YCTaBHOM CYAY. YCTaBOM je,
reHepaJiHoO, ONIPeNiNje/beH ayCTPUjCKO-eBPOIICKY KOHTYHEHTATHI MOJIEN YCTa-
BHOT CYJCTBA. YCTaBHU CY/ je M3IBOjeH U3 CTPYKTYpe Ap>KaBHE BIACTH, KAO
VIHCTPYMEHT KOHCTUTYa/IM3aL/je Y CMICITy OTPaHI9aBarba Y1 KOHTPOJIE JPKaB-
He B/IACTH, Kao IIoceOaH opraH, KOjy IITUTH YCTaBHOCT ¥ 3aKOHUTOCT, OTHOCHO
YCTaBHO-TIpaBHM IOpPeZIaK, /bYACKa IpaBa 1 cobozie 3ajeMyeHe YcraBoM. Kao
YyBap YCTaBHE IeMOKpaTuje YCTaBHM CyJ OJyIydyje Y CUTYyaljaMa Kaja oc-
TaJIy OpraHy B/IACTY He pjelllaBajy CIIOpOBe Y CKIa[ly ca Hade/IoM BJIaJlaB/HE
npaBa.® CMicao Havera jyo6e BlIacTy Hifje OpraHNM3aliOHO 11 QYHKIVIOHATHO
ofiBajarbe TPMjy TeMe/bHIX TPaHa B/IACTH, HETO y ToMe la oMoryhu ysajaMHy
IIPOBjepy 1 paBHOTEXY M3Mely HOCIalia HajBUIINX IPXKaBHUX QYHKLIHjA.

duHaHCKjcKa cpefcTBa 3a pafi YCTaBHOT cyzia ce 06e36jehyjy y mo-
cebHOM paspjeny 6yiera LlpHe Tope. YcraBHu cyn mpunpema npepior pas-
mjena ropyuimer 6ynera Ipue Tope 3a pax YcraBHOr cyfa u jocTaBiba ra
Brnapn Lipue Tope.” MyuHMcTapcTBO QMHAHCKjA IIPUIIPEMa HALIPT 3aKOHA

5) ,IIpencjennuk Ipue Iope 6upa ce Ha OCHOBY OIIITET ¥ je[JHAKOT OMPavyKor
IIpaBa, HEIIOCPENHVIM 1 TajHMM IacameM” (wiaH 96. YcTaBa).

6) Y NOKaTHOj CaMOYTIpaBM OF/Tydyje Ce HETIOCPETHO 1 IIPEKO CTOO0IHO n3abpaHmx
npeyicTaBHMKa; [IpaBo Ha TOKa/MHy caMoyIIpaBy obyxBara npaBo rpaf)ana i opraHa T0KamHe
camoympase ja ypebyjy u ynpasibajy onpebhernM jaBHIM U JpYyTUM HOCTIOBYMA, HA OCHOBY
COIICTBEHEe OTOBOPHOCTH U Y MHTEPECY JIOKAHOT CTaHOBHMUIITBA (wiaH 113. YcraBa).

7) Bnacr je ypebena o Hauerny nopjerne BacTy Ha: 3aKOHOJIaBHY, U3BPILIHY ¥ CYJ-
CKY; 3aKOHOZIaBHY ByacT Bpumy CKYNIITIHA, M3BPIIHY BIACT Bpiy Brafa, a cyacky cyn;
BJIACT je OTpaHMYeHa YCTaBOM M 3aKOHOM; YCTABHOCT 1 3aKOHUTOCT IITUTY YCTaBHMU CYJ,
(wman 11. ct. 1, 2, 3. m 6. YcraBa).

8) IIpHa Iopa je He3aBUCHa U CyBepeHa IpXaBa, penyOIMKaHCKOT O0/IMKa Blajja-
BUHe, TpabaHcKa, leMOKpaTCKa, €KOJIONIKA ¥ Ip)KaBa COllMjaTHe MpaBjie, 3aCHOBaHa Ha
BrIajaBuHy npasa (wiad 1. Ycrasa).

9) Ynan 90. 3axkoHa o YcraBHoM cyny Llpue Iope.
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o 6ynery gpxxase. Brama Llpue Iope yrBphyje npenor 3akona o 6yuety
koju foHocu CkynumrtuHa lpHe Tope 3a cBe moTpolnayuke jefuHNIE, I1a U
3a Ycrauu cyp lpue Tope. IIpencjequuk YcraBHOr Cyfa MMa IIpaBo fa
y4ecTByje y pany cjegHuiie CKyNIITIHE HA KOjOj Ce pacIpaB/ba O IPEAIory
oyuera Ilpue Iope.'

Ckynmuna [Ipue Tope fonocn 3akon o YcrasHoMm cyny Lpne Tope
KojuM ce ypebyje oprannsanuja YcrasHor cyga Lipae [ope, noctynax mpen
YcraBHMM Cy[OM 1 Ipyra IATamba Off 3Ha4aja 3a paji YCTaBHOT CyJa. YCTaBHU
CYJl He Y4eCTBYje y IpOLieflypH NpeJylarama 1 IoHolemha 3aKOHa. 3aKOHOM
o YcrasHoM cyzy LipHe Tope' mpok/maMoBaHO je Hayeno caMOCTaTHOCTH 1
HE3aBJMICHOCTM YCTaBHOT CY/[ia, IpeMa KOME ,,HMKO He CMMje YTUIIAT! Ha YC-
TaBHY CY/JI, IPWIVKOM OITy4IMBarba O IMTAmbJIMA U3 BerOBe HAJIeKHOCTH .2

Cacras YcraBHor cyaa Ilpue Iope

Amangmanuma XV n XVI Yerasa Lpue [ope, op 31. jyma 2013. ropnne
(,,Cryx6enn mict Lpae Tope®, 6poj 38/13), usmujereH je HaunH nsbopa’
IpefCjefHMKa U CyiXja YCTaBHOT CyJa, Jy>KIMHA Tpajarba MaH/aTa, Kao U
Ha4MH OTy4Bamba y HOCTYIKY IO YCTaBHOj xanbu'!. Pasnosu 3a mpecra-
Hak QyHKIUje IIpefcjelHNKa I Cyfuje YCTaBHOT Cy/a, Takobe cy mpeamMeT
ycTaBHOT ypehupama.'®

10) Ymam 91. 3akoHa o YcraBHOM cyzny Lipue Tope.

11) ,,Cnyx6enn muct Lpue Tope”, 6p.64/08, ox 27. oktobpa 2008. roguHe.

12) “YcraBHM Cyf OfIydyje CaMOCTalHO M He3aBJMCHO O IIMTamb}Ma 13 CBOje Ha-
ImexxHocTH Koja cy yrephera Yerasom Lipre Tope. Huxo He cMmje yTuijaty Ha YcTaBHI
CYZ IIPUIMKOM OJTy4UBalba O MUTAkIMA U3 HberoBe HA/UIeKHOCTI.  (WIaH 2.).

13) Cynuja YcraBHor cyma 6upa ce Ha BpujeMe of 12 roguna. Cypuje YcraBHOT cyfa
6upa 1 paspjenraBa CKyNIITHHA, ¥ TO: IBOje CyAMja Ha peIor npefcjenHnka lpue Tope
¥ TIET CYA¥ja Ha IIPEMJIOT HafIJIeXXHOT pajHor Tujena CKyNIUTIHE 110 PACICAHOM jaBHOM
H03UBY KOju Ipefarady ciposoge. Cynuja YcTaBHOT cyfa 61pa ce u3 pefja UCTaKHYTUX
IIpaBHMKa ca HajMambe 40 ropyHa >XMBOoTa 1 15 rofgyHa pajjHor MCKYCTBA Y IIPABHOj CTPYLIML.
Cynuje YcTaBHOT Cyfia M3 CBOT cacTaBa OMpajy IpefcjefHIKa YCTaBHOT Cy/a Ha BpujeMe
oft Tpu ropuHe. VIcTo nmuite Moxe OuTu 6MpaHo camo jEIHOM 3a IpeMICjeIHNKA U CYAujy
YceraBHor cypa. IIpencjenauk u cyguja YcTaBHOT Cyjla He MOTY BPUIMTY IIOCTaHNYKY U
ApYTy jaBHY QYHKUMjy HUTK 06aB/bATU APYTY HjENaTHOCT.

14) YcraBHM CYZ 0 ycTaBHOj anbu ofrydyje y Bujehy cacTaB/beHOM Off Tpoje Cy-
nuja. Bujehe Moxke ofryumBaTy caMo jeSHOITIACHO U Y IIYHOM cacTaBy. Ako ce y Bujehy He
HOCTHUTHE jefHOITIACHOCT, O YCTAaBHOj )kanbu opnydnhe YcTaBHMU CYJ Y CKIafy ca CTaBOM
1. oBor YraHa.

15) YcraBoMm LlpHe [ope yTBpheHa cy yeTnpu ocHOBa 3a pecTaHak QYHKIVje
HpefcjelHNKa U Cyfuje YCTaBHOT cyfia: 1) mpuje McTeka MaHAaTa aKo TO CaM 3aTpPaxI;
2) KaJi UICIIYHU YCIIOBe 3a CTApOCHY IIeH3MjY; 3) aKo je ocyheH Ha 6e3ycloBHY Ka3Hy 3aTBOpa
u 4) paspjeruemeM (wiaH 154. Ycrasa).
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ITpencjennux u cynuja YCTaBHOT Cy/ia Y KMBAjy IOCTAHNYKY UMYHN-
TeTCKy 3amTuty.'® To 3HauM [ja mpefcjeqHNK 1 Cyanja YCTaBHOT Cy/a He
MOTY OMTV [I03BaHM Ha KPUBUYHY VM [PYTY OATOBOPHOCT 32 M3PAXKEHO
MIIIbEbE WIN ITIacalbe y BpIley cyaujcke GpyHkuuje. [Ipotus npencjen-
HUKA U CyAMje YCTaBHOT Cy/ia He MOJKe Ce IIOKPEHY T KPMBUYHY ITOCTYIAK
HUTH OfpeNUTY IIPUTBOP, 6e3 ofobpema CKyNIITHHE, OCUM aKO Cy 3aTe-
YEeHM y BpLIeY KPMBUYHOT Jlje/Ia 3a KOje je IPOIMCaHa KagHa y Tpajaiby
Iy>KeM Off IeT rofiuHa 3arBopa. [IpefcjenHuKy u cyauju YcTaBHOT cyfa
npecraje GyHKIVja 1 paspjeliaBajy ce Jy>KHOCTHM IIpYje MICTeKa BpeMeHa
Ha Koje Cy 13abpaHy aKo TO CaMI 3aTpake, KaJl UCITyHe YCI0Be 3a CTapo-
CHY IIEH3Mjy WK aKo Cy ocyheHu Ha 6e3yc/IoBHY KasHy 3aTBOpa 1 aKO CY
ocybenn 3a fjeso Koje UX YMHM HETOCTOjHUM 32 Bpllewme QyHKIUje, aKo
TpajHO U3rybe ClIoCOOHOCT 3a Bpliebe PYHKIVje VI jaBHO UCIIO/baBajy
CBOja MONNTNYKA yBjeperma.'” 3aKOHOM 0 YCTaBHOM CyAy Ommxe je ypeben
nocrynak'® yrsphupama pasinora 3a npectaHak QpyHKUMje CyAnje Ipuje
JICTeKa BpeMeHa Ha Koje je n3abpaH.

Hagnexxnoct YcraBHor cyga Ilpue Tope

HapnnexxHocT YcTaBHOT Cyfa, y Lije/IHM je yCTaBHA MaTepyja (materia
constitutionis) u ogpehena je meTogoM eHyMepanuje (TakcaTUBHOT

16) ,,JImyHuTeT, KA0 U IOC/IAHNK, Y>KUBajy: pencjenHuk Lipue fope, mpencjemHuk
u 4raHoBu Braje, nmpencjennuk BpXoBHOr cyfa, pefcjefHUK U Cypuje YCTaBHOT Cyfa,
BPXOBHU [IpKaBHM Ty>XWial, (wiaH 86. cras 4. Ycrasa).

17) unman 154. ct. 1. n 2. YcTaBa.

18) “Cyzmja YcraBHOT cyfa IIOZHOCH 3aXTjeB 3a IpecTaHaK (yHKIMje IIpuje MCTeKa
BpeMeHa Ha Koje je n3abpat [Ipencjenunky Llpue [ope n Ckymutray; ako CKYIIITHHA He
TOHece OJJTYKY O 3aXTjeBy M3 CTaBa 1. OBOT YlaHa, Y poKy of 30 ZaHa off JaHa IO HOIIEeHha
3aXTjeBa, CyAuju YCTAaBHOT Cy/a IpecTaje QYHKIMja UCTEKOM TOT poka“ (dlaH 7).

»O TOKpeTamby KPMBUYHOT IOCTYTIKA IPOTUB NPENCjeNHUKA UK Cyiuije YCTaBHOT
CyZia HaJITIeXXHU CYT je fy>KaH Oe3 ofijlarama a o6aBujecTyt YCTaBHU CYJ; y CTy4ajy U3 CTaBa
1. oBOT Y/IaHa, IPENIIOT A MPENCj€FHMUK YCTaBHOT Cyfla He BPLIM JY>KHOCT MOTY IIOSHMjeTH
HajMambe Tpoje Cyauja YCTaBHOT Cyfia, a TPeJIoT ia CyAuja YCTaBHOT CyJia He BPIINU JyK-
HOCT MOYKe IIOJHMjeT! IPeICjefHUK YCTaBHOT CY/a; Y JOHOLIEHY OI/TyKe He YIeCTBYyje
IpefiCjefHIK, OMHOCHO Cy/iyja O YijeM BpILIeY JY>KHOCTI ce ofny4dyje” (wiaH 8).

»VIHMIMjaTUBY 3a YTBphUBambe UCIyberba yCIoBa 3a IpecTaHak GyHKuuje 36or
CTHUIIaa IIPaBa Ha CTAPOCHY TI€H3MjY, OZHOCHO OCY/ie Ha 6e3yC/IOBHY Ka3HY 3aTBOPA M/IN
pasiora sa paspjeniemne Cyfuje YCTaBHOT Cyfia IIOJHOCK IPe/ICiefHNK YCTaBHOT CY/a, a 3a
IpefcjefHNKa YCTaBHOT Cy/la HajMabe TPOje CyAuja YCTaBHOT Cy/ia; O JOHOLIEHY IPaBOC-
HaxxHe ocyhyjyhe npecy/e npoTuB npencjenHnKa WM Cyanje YCTaBHOT CyAia HaflIeXXHN
CYT je oy>kaH fa 6e3 ofrarama 06aBujecTyt YCTaBHM YA (WIaH 9).

»YcTaBHU cyn he obaBujecTun mpencjenauka Ipre Tope n CKyIIITHHY 0 MCTEKY
MaH/laTa Cyfiuje YCTaBHOT Cyfa U O MICIyIbelby YCIOBa 3a CTaPOCHY IIE€H3NjY, HajKacHuje
IIEeCT Mjecel IIpyje HacTyTamba pasjiora 3a mpecranak ¢yHkuuje” (wian 10).
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Habpajama). Y OKpUBY CBOjUX JieBeT HATIOKHOCTN'®, YCTaBHU CYJ pjelraBa
cBe O0/INKe ,HapylIaBama YcTaBa“, a Mehy myMa ce Hajlase yCTaBHOIIPaBHA
CIIOPOBY KOj! HUjeCy TUIINYHM ,,yCTaBHYU CIIOPOBU " (M300pHM CIIOPOBU
U CIIOPOBU Y Be3u ca pedepeHJyMOM KOju HUjeCy y HaJJIXKHOCTU APY-
TUX CY[0Ba). YCTaBHU CyJ OJJIydyje O CAaIJTaCHOCTY 3aKOHA C YCTaBOM I
notspheHnM n 06jaB/beHNM MehyHapOZHMM yrOBOpUMa; O CarIaCHOCTH
APYTUX IIPOMICA ¥ OIIITUX aKaTa ¢ YCTaBOM U 3aKOHOM, OJHOCHO O YCTaB-
HOCTM M 3aKOHUTOCTH, CBUX OIIITKX aKaTa U JPYTMX MPOIIICca KOje JOHOCe
3aKOHOJ]aBHA U 3BPIIHA B/IACT.

OCHOBHa HaJJIOKHOCT YCTaBHOT CyZia je KOHTPOJIa YCTaBHOCTY U
3aKOHMTOCTM VJ/IM T3B. HOPMATMBHA KOHTPOJIA — a posteriori (3amuTa in
abstracto), Koja IIpeicTaB/ba OIIITe JOOPO eBPOIICKOT jaBHOT Ipasa (Silvio
Gambino). KoHTponu ycTaBHOCTY MOA/INjeXY 3aKOHY, KAaKO Y MaTepujas-
HOM, TaKO 11 y popMaTHOM CMUCTTY. Y HajBa>KHMjeM YCTaBHOM CIIOPY, KOH-
TPO/IN YCTAaBHOCTY WM 3aKOHUTOCTY OIIITYUX aKaTa, YCTaBHU CY[, 110
IIOKpeTamy IOCTYIIKA [0 JOHOLIeha KOHAYHe OJITyKe, Ha 3aXTjeB IOfJHOCH-
olja IIpeIora, OHOCHO MHUIIMjaTUBe, CaI/IACHO 3aKOHY O YCTaBHOM CyZy™
MO>ke 00yCTaBUTH U3BPLIEHE I10jeIHAYHOT aKTa WM pajjibe Ipefys3eTe Ha
OCHOBY 3aKOHA M/IJ JPYTOT OIIITET aKTa YMjy YCTAaBHOCT VIV 3aKOHUTOCT
olLjjerbYyje, YKOMMKO ITOJHOCUIAL] IPEJIora, OfHOCHO MHUIMjaTUBe YINHN
I/ISBjeCHI/IM HacCTyIlabe HEOTKIOHMBUX TETHUX IIOC/bEANTIA.

CBU OIIITY IIPaBHY aKT! Y IpaBHOM NopeTKy LipHe [ope nmommoxxHm
CY OLjeHV YCTaBHOCTY Vi 3aKOHUTOCTI. YCTaBHM CYJ, OJTydyje O YCTaBHOCTH
CBJX 3aKOHA M OIIIITHX aKaTa Koje foHocu CkymurtnHa Llpuae Iope n o yc-
TaBHOCTY J 3aKOHUTOCTY OIIITHX IOfI3aKOHCKMX aKaTa 3a CIpoBoberbe 3a-
KOHA, Kao I APYTUX ONIITHX aKaTa koje noHocu Braga Ipue Tope (ypenbe,
oztyke u zip.). [Topep Tora YcTaBHU CYJ Of/Tydyje 0 CYKOOY HaJJI©KHOCTH
usMeby mnsBpuiHe Bractu (Bnaje) n cygoBa u opraHa jegMHMIIA TOKaIHe
CaMOyIIpaBe I O CaIJTACHOCTY ca YCTaBOM Mjepa 1 pafiipy Koje Brraza mmpe-
Iy3uMa 3a BpMjeMe paTHOT U BAHPEJHOT CTama.!

19) ,,YcTaBHU cyp ofty4yje: 1) 0 carlacHOCTM 3aKOHa ca YCTaBOM Y IOTBpheHnM
1 06jaB/beHUM MehyHapOHIM yTOBOPUMA; 2) O CAITIACHOCTM APYTUX IPOIIMCa Y OMIITHX
aKaTa ca YCTaBOM M 3aKOHOM; 3) O YCTaBHO] >KajIbu 360r IIOBpefie bYACKIUX IIpaBa 1 C/I0-
6oa 3ajaMdyeHnx YCTaBOM, HAKOH MCL[PIUBVBAEA CBIX [Ije/IOTBOPHIX IIPABHIX CPECTABA;
4) pa nu je npencjenuuk Llpae Tope noBpujenuo Yeras; 5) o cykoby HagmeXxXHOCTI n3Mehy
CYOBa M IPYTUX APXKaBHUX OpraHa, nusMely Ap>kaBHMX OpraHa 1 OpraHa jefyHIIA JIOKaI-
He caMmoyTipaBe 1 n3Meby oprana jenuHuIa ToKaIHe caMoyIpase; 6) 0 3abpaHu paja Iomu-
TUYKe TapTHje WIN HeBJIailuHe OpraHusanuje; 7) o u360pHUM CIIOPOBMMA U CIOPOBUMA Y
Besl ca pedpepeHyMOM KOji HUjeCy y Ha[JIKHOCTH APYTUX CYAO0Ba; 8) O CAIaCHOCTH ca
YcraBoM Mjepa U paibi Ap>KaBHUX OpraHa Ipefy3eTHX 3a BpyjeMe PaTHOT U BaHPEJHOT
cTama; 9) BpIIN U ipyTe IocnoBe yTBpheHe YeraBoM™ (wiaH 149. Ycrasa).

20) Ynau 43. 3akoHa.

21) Ynau 149, cras 1, Tau. 2, 5. u 8. YcraBa.
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YcTaBHM CyJ BPIIV U T3B. KOHKPETHY KOHTPOJTY HOje/IIIHAYHVIX IIPAaBHIUX
akara® (3alTuTa in concreto), OTHOCHO LITUTH /bYACKA IIpaBa U OCHOBHE CJIO-
6oze y MOCTYIIKY 110 YCTaBHOj >kanou. Tume ce, 110 y30py Ha BeMadKi 1 ayc-
TPVjCKV MOJITI YCIIOCTAB/ba JA/IEKOCEKHO YCTABHO CYZICTBO. Y OBOM HOCTYIIKY
YcTaBHM CyJ| MOXKe YKUHYTU OMJI0 KOjy IIPeCyy JOHECEHY Off CTPaHe PefioB-
Hyx cyposa y Lipuoj Topu, ykpyayjyhu n npecyne BpxosHror cyma IpHe Tope,
Kao U APYTY NOjeAVHAYHM aKT JOHECeH Off CTpaHe APyror oplauheHor Tujerna,
aKo YTBPAM Ja Taj aKT KpILM yCTaBHA IpaBa 1 cobopie rpahana. VsyseTHo,
YcTaBHU CyJ, Y IOCTYIIKY I10 YCTaBHOj a0y MOYKe HapeuUTI Ja ce 00ycTa-
B U3BPILEbe N0jeIVHaYHOT aKTa /IO JOHOIIeha KOHAYHEe OJTyKe Ha 3aXTjeB
IIOJJHOCHOLIA YKa/I0e, YKOIMKO ITOFHOCIIALL JKa/I0e YIUHM M3BjeCHUM HacTy-
Iarbe HeOTK/IOBVBIUX IITETHUX NTOC/beua. Ha oBaj HaunH, y IOCTYIKY 110
YCTaBHOj >KasIby, OCTBapyje ce 11 ITpeBeHTMBHA y/Iora YCTaBHOT CYZa.

360r BenuKor 6poja ycTaBHUX >kanbu, HAKOH yBohema MHCTUTY-
Ta ycTaBHe >kanbe YcraBom 13 2007. roguHe*, YCTaBHM CYJ, ce CBe BUIIe
»ylia/baBa“ Off CBOje K/TACKYHE HAJISKHOCTH, allCTPAaKTHE KOHTPOJIe 3aKOHA
u apyrux nponuca. [Iperien npyM/beHNX YCTaBHUX >Ka/lIOM Y IIEPUORY OF
2007. mo 2013. ropuHe, 1okasyje Aa je 6poj U3jaB/beHNUX YCTaBHIX XKa/Iou y
CTaJIHOM TI0pacTy. 360r ,,I0My/Iapu3anyje MHCTUTYTa YCTaBHe >Kajbe (Koje
Y YKYIIHOM 6pOjy YCTaBHOCY[ICKMX IIpefiMeTa YiHe OKO 85%) 1 orpaHmde-
HMX Ka/IPOBCKVX KamalyreTa (HeflOBO/baH OPOj YCTaBHOCYACKIX CaBjeTHM-
Ka), YCTaBHU CYJj ce Cyo4yaBa C BeMKIMM OpojeM HepljeleHIX XKaou.

22) YV uwpy pasrpaHndersa ,,Crelu(uIHOr YCTaBHOT IpaBa‘“ Of ,,00MYHOT 3aKOH-
CKor IpaBa‘“, YCTaBHU CyJ IIOCTEIIEHO Pa3Blja HIt3 KOHKPETHIUX IPABHIX CTABOBA, Y3 yBa-
JKaBambe JOKTPUHE YCTaBHOCYICKE ,,V3APK/bUBOCTU Y MCIIUTUBAY YCTABHOCTI CYACKMX
omyka. IIpuimkoMm oljjeHe OCIIOpeHnX CYACKUX OJUTyKa, YCTaBHU CY[l, Y TPaHuUIIaMa CBOje
ycTaBHE HaJJIEXKHOCTH, Y CBOjOj OCAJIAlI0j IPAKCH OTPAHMYABAO0 CE CAMO Ha YKMUJAme
CYACKMX OJJIyKa y KOj/IMa je IOLIO [0 TI0Bpefia YCTaBOM 3ajeMYeHNX IIpaBa U cnobopa u
npasa u3 Esporncke konsenuyje. HapapHo, YcTaBHM CyJl CBOjy IPAKCy 3aCHIBA Ha pesie-
BaHTHOj Ipakcyu EBporckor cyna 3a /bycka npaBa. Ca TOT CTAHOBUILTA Y IOCTYTIKY 110
YCTaBHOj >Kasibu, OCTBapyje ce U IpeBeHTMUBHA y/Iora YCTaBHOT CY/ia, jep U3 ofpende 4iaHa
35. cras 1. Konsennuje mpousmnasyu ga Cysi MOXKe y3eTy IpeIMET y TOCTYTIAK TeK Kajia ce
VICIIPIIE CBY YHYTpAIlbU IPaBHU JbeKOBI.

23) YnmaH 52. ctaB 2. 3aKOHa O YCTaBHOM CYAY.

24) TIpema Pesonynuju Onbopa munncrapa Casjera EBpore, ca gomyHcke —
994. cjegnune op 9. maja 2007. ropguHe,* LipHa Topa ce cmarpa wiannnom Konsernuyje, ¢
IejcTBOM Off, 6. jyHa. 2006. roguHe Tj. of IpoInamena HesaBucHOCTH. ITpnmmkom nomarama
ucnpasa o parudukaunju Kousenmuje op 3. mapta. 2004. rognHe, cmarpa ce Takobe, aa
je Llpua [opa mpumoxxumia u leKIapaiujy y Besu ¢ 4aaHoM 57. KouseHuuje Te pesepse y
opHoCy Ha 4. 5. 1 6. KouBenunje. Mehytnm, EBporicku cyr 3a /pyncka npasa je yTBpAUO
Ipyraduje BpeMeHCKo Bakewe Konsenuuje y ognocy Ha Lipny Topy ratione temporis n
ratione personae. Hanme, EBporicku cyz je yTBpAno fia ce BpeMeHCKO Baker-e Konpennuje
y ogHocy Ha Llpuy [opy pauyna ox 3. mapra 2004. ronyuHe, TO jecT of faHa paTudukanyje
Konsennyuje op ctpane 6usiie [Jp>xaBHe 3ajenuuie Cpouja u Ipua Iopa.
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Tome cBakako JJONIPMHOCK YMIbEHNIIA JIa Ce, TpeMa cTaBy EBporickor
cypa, 3ayseror y npeamety bujenuh apoiius Lpre Iope u Cpbuje (mpecy-
na, 28. 4. 2009, 3axTjeB 6poj 11890/05)*, mpumjena KonseHnnuje, a TMe u
jypucnuxkumja EBponckor cyzia, mpoTexxe peTpoakTuBHO of 3. mapTa 2004.
rofiMHe, a He off ieHor npucTtynama Casjery Espore (1j. op 11. maja 2007.
TOAVHE), YMMe je IIpefl YCTaBHU CYH, IIOCTaB/beH Be/IMKI 3aXTjeB — OIljeHe
yckmahenoctu npasHor nopetka Llpue [ope 3a Taj nepuop.

ITopen HaBeeHNX, YCTaBHU CyJ MMa HaJIJIEKHOCTY 32 JOHOIIEHE
OIUTyKe O TIOBpefy YCTaBa Off OCTA/IMX OpTaHa BIACTH (1A /M je Ipefcjen-
HYK LIpre [ope noBpujenyo Ycras u ap.), 0 cykoOy HammexxHocTu nsMehy
Ip>KaBHVX OpTaHa KOjy BpIlle CYACKY ¥ M3BPIIHY B/IACT, Kao 1 CyKobe Ha-
InexxHoCTy n3Mel)y p>KaBHMX OpraHa jeIMHNUIIA JIOKaTHe CaMOYIIpaBe U
nsmeby oprana jokaaHe caMoyTpase.

Opnyka YcraBHor cypa Llpue Tope numa ykupajyhe (kacanmono)
mejcTBo. FboMe ce oOKOHYaBa ycTaBHM CIIOP 1 M3 IIPABHOT CUCTEMA YK/Iatbha
HeyCTaBHU IIPOIINC, OTK/Iaka IIOBpella YCTaBHMX cobopa u pasa rpaba-
Ha, pjelraBa CyKob HaJIeXKHOCTM, YTBphyje /ja /1 je IpeficjeqHMK Ap>KaBe
HoBpujefuo YcTaB, ofrydyje o 3abpaHn pajia OMUTIYKE ApTHje U HeB-
NafiiHe OpraHM3ayje, yrephyje mospeaa mpasa y TOKy n360pHOT IIpoljeca
3a n360p opraHa BJIaCT! U APYTO.

Ca cTaHOBHUIITAa BPEMEHCKOT e/IeMeHTa — ykipajyha ogyka YcraBHOT
Cy/la MMa JIejCTBO eX NUNC, U3y3€THO U ex tunc, a ca CTAHOBUIITA Y9eCHUKA
Y YCTaBHOM CIIOPY — [€jCTBO erga ommnes WM inter partes. Y TOM CMUCIY,
JIejCTBO OflITyKe YCTAaBHOT Cy/ia IIoApasyMumjeBa fia je 3abpameHa IpyMjeHa
3aKOHa KOjI je IIpecTao Ja Bakn He camo yoynyhe Beh 1 Ha mpaBHe ofHOCE
KOj¥I Cy HacTa/ln IIpuje AaHa 06jaB/bMBaba OJ/IyKe YCTaBHOT CY/a, YKOMNU-
KO IO TOT JlJaHa HUjeCcy IpaBOCHAXHO pujenrenn.” Ha oBaj HauMH ofTyka
YcraBHOr cyzna mjenyje orpaHMYeHO ex func, aayu U MPEeBEHTUBHO jep ce

25) 69. “ .c 063upoM Ha IIpaKTUIHE YCI0Be IpoIcate wiaHoM 46. KouBenuuje,
Kao ¥ NPMHIUIIA la OCHOBHA IIpaBa Koja cy 3amTuheHa MehyHapomHuM yropopuma o
JbY/ICKMM IIpaBuMa Tpeba YUCTUHY [ja IPUIIafajy [ojefMHIMA KOj/ JKMBE Ha TEPUTO-
pUju JOTUYHE fp)KaBe HOTIICHMIIE, 6e3 0031pa Ha HheH KaCHUjI PaCHaf WV CYKL[eCUjy
(B. mutatis mutandis, cta 58. oe IIpecyne), Cyp je Mulberba a Tpeba cMaTparty fa cy
u Konsenuuja u IIporokon 6poj 1 6mmm cTanHo Ha cHas3m y ogHocy Ha LipHy Topy og 3.
Mmapta 2004. ropuHe, usmeby 3. mapra 2004. roguHe 1 5. jyna 2006. rogyHe, Kao ¥ HAKOH
Tora (B. cTaBoBe 53-56 paHuje y TekcTy oBe IIpecyne)®

26) VI3 mpucryma xoju je y cnydajy Bujenuh dpotiius Lipre Tope (2009) mpuxsaTuo
EBporicku ¢y nsBopu ce u cnjenehe omhe mpasuito: TeMerbHa npaBa u3 MehyHapogHMX
YroBOpa 0 JbYACKMM IIpaBMMa, Kao 1To je KoHBeHNMja, MOpajy 6UTK OcUTypaHa CBUM
ocobama Koje X1Be Ha Teputopuju (61BIIe) OATOBOPHE fpKaBe CTpaHKe, 6e3 0631pa Ha
HaKHaJHY AMCOTYLIUjy MU CYKLecujy Te Ap>kase.” — JacHa Omejen, KonBeHIuja 3a 3amm-
TUTY JbYACKUX IIpaBa M OCHOBHUX cro6ofa y mpakcu Eyporickor cyna sa byjcka mpasa
— Strasbourski acquis - Hosu nndopmarop, 3arpe6, 2013, ctp. 625.

27) YnaH 46. 3akoHa 0 YCTaBHOM CYRY.
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U3BPLIEHE KOHAYHMX M TPaBOCHAKHMX 0jeIMHAYHMX aKaTa JOHMjeTUX Ha
OCHOBY IIPOIIVCA KOjy Ce BUIIIE He MOTY IIPUMjebIBATH, HE MOXKE JO3BO/IUTI
HY CIIPOBECTH, a aKO je M3BpIleme 3a1moueTo, obycrasuhe ce.

Onnyxka YcrasHor cypa Lipae Tope je ommureo6aBesna’, usspuraa® u
KOHa4Ha’’ 11 MOpajy je M3BpIIaBaTy CBY CybjeKT! Ha Koje ce oqHOCH. Braga
Lipue Tope®, Ha 3axTjeB YcTaBHOT Cyfa, Kaja je To moTpebHO 06e36jebyje
IJIXOBO U3BpIIee 13 OyreTcKux cpencrasa Llpue Tope.

3ak/byvak

Hasepnene ycraBHe n pyre rapannuje, Mehytnm, He 06e36jebyjy crap-
HY He3aBMCHOCT CyiMja YCTaBHOT Cyja y obaB/pamy QyHKIHje, jep YCTaBHO
IPOK/IAMOBabe He3aBYCHOCTH CYACTBA, CAaMO II0 ce0M1, He 3Ha4M ¥ HeTOBO
ocTBapeme y cTBapHocT. OcTBapuBambe yCTaBHE yore YCTaBHOT CY/a, Y
KOHKPETHOM JIPYLITBEHOM KOHTEKCTY J JaTOM MOMEHTY, Huje Moryhe, 6e3
HI0CTOjamba iy obaBese obesbdeherva ogrosapajyhux ycmosa paga u Marepuja-
HOT TI07I0)Kaja CyAuja YCTaBHOT CyJia, KOju 6M MMaiy Makap 3aKOHCKM 1 KOH-
KpeTaH OpraHM3alVIOHM, TEXHMYKI Y OIIePAaTUBHY U3Pas, Ka0 peaHy yCI0B
3a VICITyIbethe IIPOK/IAMOBAHVX YCTAaBHYX IIPMHINIIA ¥ OCTBApMBarba MjecTa 1
yziore YCTaBHOT Cyfia Y IPaBHOM IIOPETKY M KOHKPETHMM OKOTHOCTUMA.

[TpomymTameM fla ce aKTOM yCTaBHE CHare IpeBu/ie IPYHLNIIN aJleK-
BaTHOT ypebema mmrama cyamjcke 3apaje 1 ycIoBa pajia, OCTaB/beH je IIpaB-
HJ IIPOCTOP KOj! C€ MOXKe ¥ He MOpa ypeIuTu 3aKoHOM. IlosuTuBHOIIpaBHa
3aKOHCKa pellerba Ha OBOM IIaHY C€ MOTY OLIVj€HUTY KaO HECHMCTEMATI30-
BaHa ¥ HEKOXepeHTHa. Tako je, HIIp. MUTame 3apaje Cyuje YCTaBHOT Cy/ia,
perymicano 3aKkOHOM™, KOjuM Cy ypeheHe 3apaje u jpyra nuTama HoCHUIala
IpaBoCyRHVX PyHKIMja. be3 ajleKkBaTHIX MaTepuja/THIX U TEXHUYKIUX YCIIO-
Ba 32 HETIOCPEHO BpIIehe YCTABHOCYCKE B/IACTH, Y OGHOCY Ha TOMMHAIVje

28) Ob6aBe3HOCT oTyke YCTaBHOT Cy/a 3HAYH Jia Ce TIOC/INje BheHOT 06jaB/buBamba
HIKO He MOKe IT03V1BaTy Ha 3aKOH, OfHOCHO JIPYTH OIILITY VI IIOjeAV HaYHY aKT, 38 KOjI
je yrBpheHo na je mpoTMBYCTaBaH, OZHOCHO IIPOTVB3aKOHMNT.

29) VI3BpuHOCT ofIyKe YCTaBHOT Cyfja M3pakaBa ce y obaBesn Ap>KaBHUX I [Py-
IUX OpPraHa fia y OKBUPY CBOjUX IIPaBa I AY>KHOCTY M3BPIIABAjy OFIYKY YCTaBHOT CyAa,
a 32 IeHO HeM3BplIaBatbe npefasuhena je caHKIMja 300r KPUBIYIHOT [ije/Ia- HeU3BPIIEhe
cyncke ogyke (wian 395. cras 1. Kpusnasor sakonuxka (,C. et PIIT 6p. 70/03, 13/04,
47/06 n ,,Cn. muct LITS 6p. 40/08, 25/10, 32/11 n 40/13)).

30) KonauHoOCT ofyryke YCTaBHOT Cyfja IOfipa3yMujeBa fa IPOTHUB ibe Y IPAaBHOM
cuctemy Lpue Tope, HeMa IIpaBHMX JbeKOBa, HUTHU Ce O H0j BUIIIE MOXKe PACIIPAB/bATH.
YcraB He fomyniTa IpeUCIUTUBabe YKUAajyhux ofnyka, mocnuje o6jaB/p1Barmba, OffHOCHO
TOCTaB/bama YYeCHUIMMA Y ITOCTYIIKY.

31) Ynau 151, cras 3. Ycrasa.

32) 3akoH 0 3apajama I ZPyruM IpUMarbiuMa HOCUIALA IIPABOCYFHUX M YCTABHO-
cynckux ¢yukuyja (,Cryx6enn muct Perry6nuke Lipue Tope®, 6p. 36/07 u 53/07).
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opraHa 3aKOHOJaBHe I M3BPIIHE BJIACTY Ha OBOM IUIaHY, YMjU je yTULAj,
VHCTUTYLIMOHA/THY VIV BAHMHCTUTYLMOHA/IHI, 9€CTO HEIIPUM]jEePEHO IIpU-
cyraH. Kputuke Ha paj YcTaBHOT cyfia, YIJIaBHOM Cy Iayllla/JIHe IIPOLjjeHe
OHUX KOjJ ITPEKO OCIIOpaBaba OfiTyKa YCTaBor Cy/ia IIOKYIIaBajy Jla OCTBape
CBOje MOJIMTUYKE LIMJbeBE, IIPY YeMY YeCTO Te OfITyKe U He IIPOYNTajy.

Tome moTeHMjaTHO JONPUHOCK YMIHLEHNIIA Jla IpeMa AMaH/IMaHy
XVI, Hajsuie nomutyko tujeno (CKyIIITHHA), BPIIY M300p CBUX ceflaM
CyAuja YCTaBHOT Ccyfa u fia je ofpendama wiaHa 5.°° YcTaBHOT 3aKOHa 3a
cripoBoheme Amanzmana I o XVI Ha Yeras Lpre Tope (,,Crry>x6eHn miuct
Lipue Tope®, 6poj 38/13), mpomnucaHo aa he ce 3a u3bop cBux cyamja Ycra-
BHOT CyJia pacICcaTyl jaBHM O3B, Y oKy of 30 jaHa of jaHa yckmahnBama
3akoHa 0 YcTaBHOM cyay ¢ AMangmanuma. Oppenoom wiana 9311 3akoHa o
n3MjeHaMa 1 JolyHama 3akoHa o YcTaBHOM cyay Lipae Tope™, mpommcano
je la Jocajallby IpeCjefHIK U Cyinje YCTaBHOT Cy/Ja HacTaB/bajy ca pa-
oM 1o 1360pa CBUX CyAMja YCTaBHOT CyZa, OFHOCHO IOTpebHoTr 6poja cy-
nvja YcTaBHOT Cy/ia 3a OfiTy4MBalbe, Y CKIa/ly C YCTaBOM U OBMM 3aKOHOM,
U3 Yera IpoM3MIasu fa JocajallbeM IpefcjefHUKY U CyujaMa MaH/aT
IIpecTaje Ha OCHOBY 3aKOHa, a He YCTaBa MM YCTaBHOT 3aKOHa.

Takas HauMH U36opa U mpecTaHka GyHKIUje Cyarja YCTaBHOT Cy/a,
He IIpy>Ka JOBOJ/BHO IIpaBHMX rapaHIyja fa he ce \u1xos n36op n3BecTy Ha
OCHOBY 00jeKTUBHMX KPUTEPHjyMa ¥ CTPYIHOCTU HOCM/IAIIA YCTABHOCY/ICKe
¢byHK1Mje, ogHOCHO fa u O6ynyhe cynnje 6e3 063upa Ha yCTaBHU MaHJaT
(op 12 rogmHa), y TOKY Tpajama MaHziaTa Hehe OMTY ITOBPTHYTU IOMN-
TUYKOj TOf06HOCTY onuTM4apa Ha Bractu.” Ilopen tora, y Liproj Topu,
Kao ¥ Y PETMOHY U Jlajbe je aKTyelaH IOTIIYHO MOTpellaH MPUCTYII Jia ce
II0/I0Kaj YCTaBHOT cypa (CyAuja ¥ CTPYYHMX CapajHIKa Y YCTaBHOM CYAY)
U Jla/be MO3ULIMIOHMPA Y OKBUPY PElOBHOT CY/ICTBA U JIp>KaBHE yIIPaBe, U
aKO OHM HUjecy eKBMBaJIeHTN. Basba nmopcjeTutn Ha mucao JJoHanga Xo-
posuna: ,HenBocMucieHo ce nctude na Hajsehu pusuk o nmomurusanyje

33) 3axoH o YcraBHoM cyny LipHe Tope yckmapuhe ce ca AMaHAMaHUMa Y pOKY
of1 45 maHa off JaHa CTyIama Ha CHAry OBOT 3aKOHA. JaBHM IT03MB 3a 1360p CBUX CyAuja
YcraBHor cyma pacniucahe ce y poky ox 30 faHa of jaHa ycKmahnBarma mpomica 13 cTaBa
1. oBor YaHa.

34) ,,Cryx6enn muct Lpue Tope®, 6poj 46/13, ox 2. okto6pa 2008. ropuse.

35) Bnapa Ilpue [ope je 8. okTo6pa 2013, Ha T0CEOHO] CjeqHNULIN, YCBOjU/IA IIPETO-
Bapauky no3uiyjy 3a 23. mornasbe (IIpaBocybe u TemerpHa paBa), Kao 1 IperoBapaduKy
nosuuujy 3a 24. nornassbe (IIpaBpa, cmobopa 1 6e36jenHOCT), Koja Cy OAMAX ZOCTaB/beHA
TUTBAHCKOM IPEJCjeHUIITBY Ha Jla/be ocTyname. Tume je llpna [opa ncnynuna cse
obaBese y IpuIIpeMn 3a OTBapamwe 00a MOIMaB/ba y obmacTy BlajjaByHe npasa. [Ipeoc-
Taje fa EBporicka KomMucuja cadiHM 3ajeJHMYKY IIPeroBapavyKy Mo3niujy 3a 23. IornaBjbe
I[TpaBocybe u TemerpHa paBa, Kao 1 3a 24. nornassbe [1pasya, cnobona u 6e3djeHOCT Koje
HaKOH Tora Tpeba Jia ycBoje Apskase wiaHuie EY, kako 61 ce 1o kpaja rofuHe caspana
Melysnaguna koH}epeHIuja Ha Kojoj he 61T OTBOpeHa OBa /iBa IIOITIaB/ba.
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y TIIpoliecy KOHCTUTYMCamba Cyfia IOCTOjU YKOIMKO je MCK/bYYMBO Iapyia-
MEHT HaJyIeXkaH 3a n36op cBux cyauja.“ Takobe ycraBHM ycoB 3a n3bop
cynuje: ,ICTAKHY TV IIPAaBHUK  je HeopipeheH cTaHzap/, Tako Jja ce ClmaxeMo
ca MunberweM Jparana CrojaHoBuha fa Tpeba: ,,ycTaBOM Ipery3upaT u
00jeKTUBU3UPATI CTAaHAPJ, MCTAKHYTH IPAaBHYK .*°

Ila 6u YcTaBHU CyJi, MOTAO je/IOTBOPHO IITUTUTY JbYACKa IIpaBa 1
OCHOBHe C11000/ie, OTHOCHO BOC/beJHO IIPOBOAUTI IPUHIIVII BlIalaBUHe
IpaBa, OUTHO je fia ce, Y ’eTOBMM OfHOCHMA ITpeMa THje/IiMa 3aKOHO/aBHe,
M3BPIIHE U CYACKE BIACTH, (PAaKTUYKI OCUTYpPa HeroBa OpraHN3aIioHa I
(bYHKIVIOHATHA He3aBUCHOCT I JIa CBE TPY BJIACTY, IIPUM]jeHbYjy, OFHOCHO
IIPOBOJie OITYKe YCTAaBHOT CyZIa, 6e3 00631pa KakaB MHTEPECHU WU Bpujef -
HOCHM CTaB MIMAjy O II0jeHOj O[Ty ,,/I3BOpHa HaMjepa YCTaBHOT IIpa-
Bocyba, Koja ce cacToju y crpjedaBamwy BeMMKMX HellpaBau >, Huje BUILe
JI0OBOJbHA. Y TOM CMIUCITY, 3a epMKacaH paj ¥ IIYHY He3aBMCHOCT YCTaBHOT
CyZa, y HocTojehmM ycimoBuMa, HEOIIXOHE Cy M3MjeHe Calallliber 3aKOHa O
IETOBOM PaJy U COIICTBEHM OyIIeT.

HesaBucHo ycTaBHO CyAcTBO, MehyTum, He mogpasyMmujeBa caMo
IIPOK/IAMOBabe HEe3aBICHOCTH, Beh IpoMjeHe y APYIITBEHNM OJHOCUMA,
CTBapame CBUX IIOTPeOHNX YCIOBA 32 HeroBO (DYHKIVMOHNCAbE U TaBambe
rapaHIyja bIX0OBe IIYHe He3aBUCHOCTY, KPO3 OfiroBapajyhm fpyurBesn
VI COLIMja/IHY CTATyC, BUXOBY €KOHOMCKY CaMOCTAIHOCT, YC/IOBe pajia 1
oprosapajyhu yrien. Camo Ha Taj HaunH YctaBHU cyf LipHe Tope he ce, y
nocTojehuM HOpMaTUBHUM yC/IOBYMA, MONY YK/BYYNTH Y CaBpeMEHe eB-
POIICKe TOKOBE YCTaBHOCYZCKE 3aIlTITeE U IATV CBOj ITyHM JOIIPUHOC YCTaB-
HOIIpaBHOM pa3Bojy Llpue [ope u e¢pukacHMjoj 3alITUTH JbYACKUX ITpaBa.

YpebuBame nocrynka, ycosa 3a usbop cyanja YCTaBHOT CyJa, Ipec-
TaHaK QYHKIIMje U OCTajIa MUTamba Off 3Ha4aja 3a paj; YCTaBHOT CYAa, 3aKO0-
HOM yCTaBHe CHare, JOHECEHIM Y ITOCTYIIKY 3a JOHOIIee YcTaBa (0OZHOCHO
YcTaBHMM 3aKOHOM), CIIpjednsio 61 3aKOHOaBIa [ja YeCTVM M3MjeHaMa
YcraBa 1 3aKOHa yTIYe Ha BEeroB MOJI0XKa;].

ITpaBocybe n /pyzcKa MpaBa mpefcTaB/bajy MaTepujy o Kojoj ce Ipe-
roeapa y okupy Ilornasspa 23. (IlpaBocybe n remersHa npasa). Yemjem-
Ho crpoBobheme pedpopmnu y oBoj obnmactu 3a Lipny Iopy je mpenycos 3a
VCIlyaBame obaBe3a Koje mpousase u3 Ilormasmpa 23, alnu ce TUMe 1
IOTIPUHOCH [ja/b0j M3TPafilbyl IPOCTOpa croboe, mpasye u 6e36jeqHOCTI Y
EBporickoj yHMju, pajy ycrocraB/bakba He3aBUCHOT ITpaBocyha u ycraBHOT
CYZICTBA, y Koje 6u BehnHa rpahana nmasna nosjepema.

36) Hparan Crojanosuh: ,,IIpemice ycTaBHe KOHTPOJIE [IpaBa I IJMXOBO OCTBAPUBAIbE
y mpakcu YcraBHor cya Cpbuje”, 36upka, Ynoia u 3Hauaj yciiasHoi cyga y ociliéapusaroy
enagasune tipasa, Perryorvika Cp6buja, Ycrasuu cyn Cp6buje, beorpan 2013, ctp. 112-135.

37) Ordpup Xede, IIpasga, Punosodcku yson, Hosu Capn, AkageMcKa Kibura,
2008, cTp. 62.
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IManrraner H. K.
Cynuja YctaBHOT cyfia YKpajuHe

AKTYE/THA ITUTAIbA PATTA YCTABHOT CYJA
YKPAJVIHE Y CABPEMEHO] ETAIIU

1. PasmaTpame npegMeTa 10 yCTABHUIM MHUIVjaTNBAaMa MIOZHETIM
of ctpaHe rpahaHa u npaBHNX INIIa - OCHOBHY IpaBaIll paja
YcraBHor cyma YKpajune y caBpeMeHOj eTar.

Kako mokasyje 17-ropuiumy paj YCTaBHOT cyja YKpajuHe, heroB
IIpaBHM cTaTyc oMoryhasa fia ce edpukacHo mTuTy YcraB kao OCHOBHM
3aKOH JIp)KaBe, fla Ce LITUTU CTAOMTHOCT YCTaBHOT IIPAaBHOT OPETKa, Kao
1 cnobofie 1 IpaBa YoBeKa 11 rpal)aHyHa, rapaHTOBAaHM HA YCTABHOM HIBOY.

IIurama Koja ce IMOCTaB/bajy IpeJ, YCTaBHUM CY/IOM YKpajuHe U
npo6eMn ca KojuMa ce OH Cyo4yaBa y CBOM (YHKI[MOHUCAKY, YKa3Yjy
Ha TO Jla OHM IIPe[ICTaB/bajy Ofipa3 peannja y KojuMa XUBYU YKPajUHCKO
APYIITBO.

Ca acrekTa OTKpMBamba Te y3ajaMHe IOBe3aHOCTH, ja hy ce ynpaBo
HOTPYAUTH fIa M3TIAXKeM CBOj pedepat Ha TeMy ,, AKTye/THa IUTama QyHK-
IIVIOHVICalka YCTaBHOT Cyfia YKpajuHe y caBpeMeHOj eTaIu .

IIpe cBera, KemmM J1a ce JOTAKHEM jeJHOI MUTamba KOje je BaXKHO I
aKTYeJIHO 3a CBe OpraHe yCTaBHe jypucaukunje — obesbehema nmpucrymna
KaKo (pM3MYKMX, TAKO ¥ IIPABHMX JIMLA TUM OPTaHUMA, Pl OCTBapUBamba
3aITHTE CBOjUX IpaBa 1 c1oboma. TOKOM Moc/menhyX HeKOMMKO TOfIIHA,
pelIaBame NNpefAMeTa [0 YCTaBHUM MHMIMjaTVBaMa IOJHETUM Of] CTPaHe
rpabhaHa 1 mpaBHMX /NIl IPeACTaB/ba OCHOBHY IIpaBal] pajja YCTaBHOT
cyna Ykpajune. Kao npumep, HaBouMO Ja je oBe roguHe puule of 70%
IETOBUX OJTyKa JIOHETO 10 MHMIMjaTVBaMa IOZHETUM Off GU3NIKUX U
IPaBHMX JIMILA.

OBa 4nbeHNIIA je YCIOB/beHa HU30M pasjiora, Mehy KojuMa je rmaBHI
— penaTMBHA NOJIMTIYKA CTAOV/THOCT y HAIIIOj 3€MJBM, KOja OIIPMHOCHK 3Ha-
JajHOM CMabelhy YCTaBHUX MHUIVjAaTVBa IOHETUX Off CTPaHe cybjekara
ca opnanrhemnMa BIaCTH Y Be3U paspellierba CIOpOBa HaJIeKHOCTH Mehy
BVIMa, a TaKo)e MPOCBEeTUTE/LCKY Paji KOjer LIMPOKO CIIPOBOAY YCTaBHU
cyn YKpajuHe pafiy OCTBapyBama IpaBa (pM3NYKNX M IPaBHYX JINIIA HA
YCTaBHY MHMLMjAaTUBY y Be3) TyMadera YCTaBa I 3aKOHa YKpajuHe.
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Y ckmany ca 3aKOHOTaBCTBOM YKpajiiHe, yCTaBHA MHULMjaTUBA IIPE -
CTaB/ba IPOILECYaTHN MHCTPYMEHT MHUIMPamba YCTAaBHOT IIOCTYIIKA Off
cTpaHe (PU3MYKIX Vi IPABHYX /M1ja. [IpaBHM OCHOBM TaKBe MHMIVIjaTUBE CY
¢uxcupann y 3akony Ykpajuse ,,O YcTaBHOM cyny YKpajuHe®, mpemMa KoMe
je ycTaBHa MHUIIMjaTHBA — MIICaHA MOI0a YCTaBHOM Cyly YKpajiHe y Be3n
HEOIIXOIHOCTY 3BAaHMYHOT TyMa4yema YcTaBa YKpajiHe 1 3aKOHa YKpajuHe,
ca IIM/beM Jja Ce OCUTYPajy OCTBaperbe 1 3allTUTa YCTaBHUX IIpaBa U c1o6o-
fla YoBeKa ¥ rpabhaHmHa, a Takol)e mpaBa MpaBHOT /UIIA. Y TOITIEAY YCTaBHE
VHNIIMjaTUBE, KA0 YOCTA/IOM U y IIOI/IeAy yCTaBHe >kajnbe, II0CTaB/bajy ce
ofipebhenm 3axTeBy, TO jecT MOCTOje CBOjeBpCcHU (uiTepy Koju geduHuIIy
OKBMpe€ II0 KOjMa Ce YCTaBHA MHMUIIMjaTXBa IIPUXBATa 32 pasMaTpame y
cyny. Tako, YcraBHu cyn Ykpajune, npema Baxxehem 3aKOHOJZaBCTBY, 11O
VIHUIIMjaTBaMa rpal)aHa Moxe [ja laje TyMadera ofipef6y YcTaBa 1 3aKOHa
YKpajune caMO OHJIa Kajija IIOCTOj ! HhUXOBa HejeJHaKa IIPUMEHA Off CTpaHe
Cy[loBa MM APYTUX OpraHa BJIacTH.

Taxo, Beh 13 ropenasezieHor, a Takobe y3umajyhm y 063up 3akpyuke
eKcrepara Jare, 13Mehy oCTajor, y MCTpaXuBamby O IPUCTYITy OpraHuMa
ycTaBHOT IpaBocyha, ycBojeHOM Ha 85. IIeHapHOj ceHuIM Benennjancke
KOMIICHje, MOXKe Ce M3BeCT! 3aK/by4aK /1 IOJHOIIebe yCTaBHe MHULMjaTU -
Be KOje ITI0CTOjU Y YKpajuHY IpeiCTaB/ba jefjaH off 00/IMKa TaKBOT IIPUCTY-
IIa yCTaBHOM IIpaBOCYDhy, Halopeyao ca pa3nMINTUM BapujaHTaMa yCTaBHe
*asbe Koje I0CToje Y CBETCKOj ycTaBHOj mpakcu. [Tpy Tome, ycTaBHa MHM-
IMjaTMBa y CYIITVHY BpuIM QYHKIMjy HOPMaTUBHE yCTaBHe XKanbe, Koja
je weHa Hajpaumpenuja popma. OBaj 3akpydak notsphyje, nsmeby ocra-
JIOT, U TO [a Y OKBUPY IIOCTYTIKA Pajii pasMaTparba yCTaBHE MHULMjaTHBE,
y crny4ajeBuma npepsubhennm sakonom Cyy MoxXe fia pelaBa U HuTama
ycraBHOCTH. Taxo, y ckmany ca HopMaMa 3akoHa YKpajure ,O YcraBHOM
cyny Ykpajune®, ako Cyz, pasmarpajyhu mpegmeT 0 3BaHNMYHOM TyMauewy
3aKOHa (MOje[HNX HEerOBUX Ofpe6M), YTBPAU HeroBy HecaracHOCT ca
YcraBoM YKpajuHe (HEeyCTaBHOCT), Y MICTOM TOM ITOCTYIIKY OH MO>XKe Jja
paspely NUTame y Be3U HeyCTaBHOCTY OBOT 3aKOHa. VI To je mornyHo, jep
oduiyjenHo ce TyMade caMo OHe HOpMe 3aKOHa, KOje Cy caIylacHe ca Ycra-
BOM YKpajiHe. YIIpaBo 3aTO IbJMIXOBOM OPUIINjeTHOM TyMadery, OBaKO M/IN
OHAKO, IPETXOM pasjallllbaBarbe MNTakba BhUX0BE YCTABHOCTI.

OBaksux npumMepa y npakcu YcrasHor Cyzia YKpajyHe uMa IpYINYHO.
Kao jeman of 111X, MO)XKeMO HaBeCTH IIPEMET YCTaBHe MHUIMjaTBe rpaban-
ke 3. I. [ajkuHe y Be3u 3BaHIYHOT TyMadera ofpefoe 4eTBPTOr Aeja, WIaHa
3. 3akoHa Ykpajuse ,,O crpedaBamy yTHIjaja cBeTcKe (PMHAHCHjCKe Kpy3e Ha
pa3Boj rpaHe rpaheBrHapCcTBa 11 cTaMOeHe M3rpajiibe’, Y KOMe je YCTaBHU Cyf
YKpajuHe pornacuo HeyCTaBHOM ofpen0y 3akoHa o 3abpaHiu 3a pM3nIKa 1
IpaBHa /INIIA ja PACKMHY OMJI0 KOji YTOBOP, YMj! je pe3ynTaT 6uia usBpIieHa
Off CTpaHe Ipefly3uMaya Ipefaja 3aBpIIeHOr 00jeKTa M/ fea 06jeKTa CTaM-
OeHe M3Tpa/iIbe, IIOJ] YCIIOBOM JIa je IT0 TAKBOM YTOBOPY M3BpILeHO ITahame
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100 mporeHara o BpeHOCTI 0bjeKTa (mena objexTa) crambeHe nsrpajme.!
TakaB 3ak/byyax je YcTaBHU Cyf YKpajiHe ToHeo monaseh ox Tora a cy Tom
HOPMOM, CYIIPOTHO 3axTeB)Ma yTBpheHNM y YcTaBy YkpajuHe, GakTIIKN
yBe[leHa OrpaHNyea y IOI/Iefly oCceioBamba, Kopuihemna 1 pacloarama
objexTuMa IpaBa CBOjIHe, 3Mel)y 0CTasIor, CpeficTBUMA MHBECTUTOPA.

Jonymwyjyhn HaBeneHO, XTea 61X Ja OABYYeEM Jja MeXaHM3aM Odpu-
L[JjeJTHOT TyMadera YCTaBa U 3aKOHA YKpajHe IPeKO YCTaBHe MHUIMja-
TUBe (U3MYKYUX ¥ PABHUX JINI[A, IPY)Xa nctuma takohe moryhnocr na
3aITUTE CBOja yCTaBHA IIpaBa 1 /10007l Ha OCHOBY OAJIYKa JOHETUX Off
CTpaHe YCTaBHOT CyJa YKpajMHe IIyTeM peBu3Mje IpegMeTa y CyLoBIMa
OIIIIITe HA/ISKHOCTY ¥ OpraHuMa gpyxaBHe Biactu. OBaksa MoryhHocT je
yC/IOB/b€HA TUME JIa j€, II0 CBOjOj IIPAaBHOj IIPUPOMN, 3BAHNYHO TyMavetbe
— HOPMATMBHO, TO jeCT OJJHOCH Ce Ha Heofipe)eHV KpyT /InIIa, HAMEIHEHO je
3a BUILIEKPATHY yroTpeOy 1 06aBe3HO je 3a CBe.

VcroBpemeHo, Tpeba pehn f1a je mpyIMyHO II0FHO GYHKIVMOHNCAbE
VHCTUTYTA yCTaBHE MHUIVjaTUBe Y YKpajuHu mpaheHo ayckycujama o mo-
Tpebu yBohema ycraBHe Kanbe 11, Ha Taj HAYVH, MIMpema opamhema Yc-
TAaBHOT Cya YKpajiHe y cepu 3aiTuTe mpasa 1 cnobopa goseka. Vsmehy
OCTaJIOT, OBa ITakba pa3Marpa YCTaBHA CKYNIITHHA, GOpMUpaHa YKa3oM
npefcefHNKa YKpajiHe, ca IIM/beM fla ce CTBOPM Hay4yHO 3acHoBaHa KoH-
IeMIja Bplilekha M3MeHa YcTaBa YKpajiHe 1 ja ce Ha OCHOBY Hbe IIPUIIPeMN
oziroBapajyhy HaLpT 3aKOHa.

2. IIurama, Koja ce mokpehy ycraBHMM MHULIjaTUBaMa
U KOja pasMaTpa YCTaBHU Cyf, YKpajiHe Cy Ofipa3 peainnja
Y KOjuMa >KMBYU YKPAjIHCKO JPYIITBO.

2.1. Y makea tuttiarea tipe céela wipeba cépcitiaitiu Huiilara ipasa
HA CYGCKY 3aMTHUTILY, UPpABa HA COUUJANHY 3auTHUILY, U Upasa
HA 3AUTAUTHY U300PHUX TiPAsa.

Kako mokasyje cTaTUCTHUKAa, jeflHO Off MMTama Koja ce Hajuemhe
nokpehy npep YcraBHUM CyioM YKpajiHe je MUTame rapaHTOBamba IIpaBa
Ha CyAcKy 3amTuty. Tako ce camo y roguHama 2011-2013. cBaku Tpehu
IpeIMeT KOjH je pelllaBao OpraH yCTaBHE jypUCAMKINje YKpajuHe TUIa0
(OBMIX MM OHUX) PasIMYNTHX aclleKaTa peannsalije ToT IpaBa.

OBakBOj aKTye/THOCTM NNTakba rapaHIyje IpaBa Ha Cy[CKY 3allTH-
Ty BOIPMHETIO je YCIIOCTaB/batbe MHCTUTYTA AJMUHUACTPATUBHOT CY[CKOT
HOoCTYNKa y YKkpajunu (2005. rofuHe).

1) Opnyka YcraBHor cyma YKpajuse of 13. mapta 2012. roguHe, 6poj 5-pn/2012'y
npenMeTy 3abpaHe pacK1ja yroBopa 0 MHBECTUPAmY Y CTaMOEHO] M3TpajibIL.
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Kao npumep ce moxxe HaBecTn OyiyKa YcTaBHOT cyfa YKpajuHe Of
7. Maja 2002. rognHe?, y k0joj je Cyx pasrpaHM4MO Ha/I/IeKHOCT 32 pas-
MaTpambe IOojeIMHNX aKaTa NpefcegHnKa YKpajuae u Bpxosue paje Yk-
pajuHe nsMehy YcraBHOr cyza YkpajuHe U CyZoBa OIIITE jypUCAUKIHje.
Y Omnynu op, 19. okTo6pa 2009. rogune’, n3mehy ocranor, JOTaKHYTO je
nuTame MOryhHOCTH [ja ce Y BUy aMIHICTPATUBHOT CYACKOT MOCTYTIKA
pasMarpajy mojefuHe kanbe, Be3aHe 3a Ipoliec 1360pa mpefceHNKa YK-
pajune. OgnykoMm op 1. anpua 2010. roguuae YectaBHuU cyq YKpajuHe je y
HaJIJIEOKHOCT aIMMHUCTPATUBHUX CYJOBa CTaBJMO pellaBabe 3EM/bUIITHNX
CIIOpoBa pM3NYKIX U IPABHYX /IMIIA Ca OPTaHOM JIOKa/IHEe CAMOYIIpaBe, Kao
cybjextom opyamhera BIaCTH, a KOji Cy Be3aHM 3a IIOJHOLIEbe XKaIou Ha
IETOBe OJITYKe, YNIbeba VN Heunbema.! Y Omnynu ox 21. jyna 2011. ro-
[VHe YCTaBHU CYJ| YKpajuHe je IpOIZIacio yCTaBHUM 3aKOHOJaBHE HOPME,
Koje He 03BO/baBajy obe3beheme Tyxbe myTeM o0ycTaBe Baskera aKara
BpxosHe page Ykpajune, npencennnka Ykpajune, Hajsumer caBera npas-
e, u ogpehuBama 3abpane obaB/pama offpeheHNx pajmby 3a HaBeneHe.” Y
HeJIABHOj IIPOILJIOCTH je pelllaBaibe MITamba Be3aHNX 33 AIMVHUCTPATUBHA
CYZICKM IIOCTYTAK YCTaBHMU CyJ YKpajune HactaBuo y Ognyuu og 29. aB-
rycta 2012. rogyHe, OCTBapyUBILY OOMIMHY YCTaBHOIIPABHY aHA/IN3Y CY/CKe
HaJJIeXHOCTH 3a ofipeheHe KaTeropuje af;MMHNCTPATUBHUX ITpeAMeTa.’

Tpe6a Takobe pehm ma ce Mehy muramuma koja pasmMaTpa YcTaBHU
cyn YkpajiHe, a Koja cy y Be3u ca obe3bebhermeM npasa Ha Cy[CKy 3aLITUTY,
Hasjla3e U MUTamba U3BpILeba CYICKUX OITyKa.

Taxo je camo y 2012. n 2013. rogunau Cyp JoHEO TpU TaKBe OJJIyKe;
Koje cy ce Tuiane cnefehnx nurama: mpaBHe IpUpPOJie Ipecya IpuBpes-
HOT CyJia 0 OfJIaTakby M3BpIIema ofIyKa cyfa’; (o) moryhHocTH ynarama

2) Opnyka YcraBHOT cyfa YKpajuse of 7. Maja 2002. rouHe, 6poj 8-pm/2002 1o
IpefMeTy IPUIafiakba [0 HAJJIeKXHOCTH (Tj. mofpeheHOCTI pecopuMa — IIPUM.IIPeB.) akata
0 MIMEHOBaIbY M/IM OTHYILITAkY CTY>KOEHNUX JINIIA.

3) Opnyka YcraBHor cyfa Ykpajuse off 19. oktobpa 2009. rogyHe, 6poj 26-pr/2009
TI0 TIpeAIMETY O YHOIIEHY M3MeHa Y HeKe 3aKOHOJaBHe aKTe YKpajuHe o nusbopuma 3a
IpefcefHMKa YKpajuHe.

4) Opyka YcraBHOT cyga Ykpajuse op 1. anpuia 2010. rogure, 6poj 10-pm/2010
TI0 TIpeIMETY O 3BAaHMYHOM TyMauemy ofpen6u mpBor fema, yiaHa 143 Ycrasa Ykpajune,
Tayaka a, 0, B, I, WIaHa 12, 3eM/bMIIHOT 3aKOHNKA YKpajiHe, Tauke 1, IpBOT fiena, YwiaHa 17
3aKOHMKa O yIIPAaBHOM CY[CKOM INOCTYIKY YKpajHe 110 yCTaBHO] peficTaBuy Hajsuer
YIIPaBHOT Cyfa YKpajuHe.

5) Omryka YcraBHOr cya Ykpajure of 21. jyna 2011. roguse, 6poj 07-p/2011 o
npenMety o opnamhemsMa AP>KaBHUX OpraHa y cepu CYACKOT CHCTeMa.

6) Omnyka YcraBHOT cyfa Ykpajuse of 29. aBrycra 2012. rofuse, 6poj 16-pr/2012
IO ITpeMETY O IIPUMAfakbY [0 CY/ICKOj HaIeXKHOCTH (CyAoBMMa — IPUM.TIIPeB.) ofpehernx
KaTeropuja ynpaBHUX CIIOPOBa.

7) Opnyka YcraBHOT cyfa YKkpajuHe of 26. jyHa 2013. roguse, 6poj 5-pr/2013 y
IpefMeTy 3BaHIYHOT TyMauerba ofpefiou Tauke 2, [PYTOT fena, YiaHa 17, Tauke 8; IpBor

156



KacallMOHMX >Ka/Ibu Ha Impecyzie CyfoBa IpBe U afeNalyioHe MHCTAHIIE O
ozbMjamy fia ce yIOBO/bY 3aXTEBY 3a IPOMEHY HauMHA U IOCTYIIKA U3BP-
mema cyncke ognyke;® (o) moryhHocTy o6ycraBe M3BpUIHOT MTOCTYIIKA.’
Y oBuM omrykama cy 61y popMynncaHu IpaBHY CTaBOBY, IIpeMa KOju-
Ma: IIpaBO Ha CY/ICKY 3alITUTY NIPEJCTaB/ba YCTAaBHY TapaHIujy IIpaBa n
cnobopna yoBeka u rpahaHmHa, a 06aBe3HO U3BPIIEHE CYACKUX OJJIYKA je
HEOJBOjMBY JI€0 IIpaBa CBAKOT YOBEKa Ha CYACKY 3alITUTY U YK/bydyje,
nsmel)y ocTasnor, 3aKkoHO#AaBHO HedUHICAH KOMIUIEKC Pajjibll yCMepeHNX
Ha 3alITUTY ¥ OOHOBY HapyIIeHUX IIpaBa, c10007a, 3aKOHCKIX MHTepeca
GUBMYKMX U IPaBHMX JIMIA, APYLITBA, IP>KaBe; Y CK/IAZLY ca 3aK/bydIIMa
YcraBHOT cyfja YKpajuHe, HeM3BpIIee CyICKe OJTyKe YTpOXKaBa CyIUTUHY
IIpaBa Ha NPaBeJHO pasMaTpambe IpeaMeTa off CTpaHe Cyfa.

[Toce6Hy maxkiby y IpaKcy YCTaBHOT Cya YKpajuHe 3acITy>Kyjy Ipef-
MeTH y Be3! ca MUTamUMa CollMjanHe 3amTuTe rpabana. Kao 1 y MHOrMM
3eM/baMa CBeTa, Mel)yHapoJHa eKOHOMCKa Kpy3a je MMaja CBOje HeraTMBHe
nocneguie 'y YKpajuHu, 1To je, CACBUM JIOTMYHO, YTULA/IO Ha OCTBAPY-
Barbe U peanusanyjy Ap>KaBHUX COLMjalTHNUX IIporpama.

BpxoBna paja YkpajuHe je MHOTrO rofiHa y3acTOIILE pelllaBajia OBaj
po6ieM TaKo LITO je HopMaMa 3aKOHa O p)KaBHOM OyiieTy YkpajuHe 3a
oproBapajyhy rogyuy obycras/pana Bakere HOPMI HU3a COLMjaTHUX 3a-
KOHa KOju Cy IpefBuhaIy UCIIATy pa3aunTe BpCTe COLMjaTHIX IOB/Iac-
TUI1a, KOMIIEH3allja U rapaHnyja. TakBy Ipakcy je Bullle IyTa YCTaBHU
Cyn YKpajuHe npornacuo HeyctaBHOM. Ay, cBe fo 2011. ropnHe, cBake
rofiuiHe, YCTaBHY CyZl YKpaj/He Ce CyO4aBao ca je[IHM Te MCTUM IUTambuMa
CMamerha COLMjaTHNX aBamba HajHOBY)MM 3aKOHOM O JIPXKaBHOM OyleTy
Ykpajune. IJogune 2011, BpxoBHa pafa Ykpajune je gpyradmje peryamucana
Taj mpobeM, u TO: y 3akoHy YKpajure ,,O gp>xaBHOM OyleTy YKpajuHe
3a 2011. roguuy“ pana je Bragy Ykpajune onamthema fa yrephyje Haunu
U3BpILEha COLja/IHUX 3aKOHA.

YcraBHU cyn YKpajuHe je HaBefieHe ofpenoe 3aKOoHa IIPOIIACKO yC-
tTaBHUM'’, Toslasehnm, mpe cBera, off TOra Jja COIMjaTHO-eKOHOMCKA IIpaBa

Tena, YiaHa 26; IPBOT fiena, WiaHa 50. 3akoHa YkpajuHe ,,O M3BPIIHOM IOCTYIKY" TO
ycraBHOM ob6pahamy akuyoHapcke KoMIaHuje ,, XapkoBo6meHepro®.

8) Omnyka YcraBHor cyna Ykpajuse ox 25. anpua 2012. rogyse, 6poj 11-p/2012
y IIpeMeTy 3BaHIYHOT TyMaderba ofpesou tauxe 20. IpBOr fea, wiaHa 106; IpBor fena,
4. 111-113. 3akoHnKa YKpajuHe o IPUBPEHOM MOCTYIKY, Y Y3ajaMHO]j BE3U Ca Ofpef-
6ama Tavyaka 2, 8. Tpeher merma, wiana 129. YcraBa YkpajiHe, 110 yCTaBHOj MHUIIU]aTUBU
rpabannna Anekceja Jleoungosuya IllamoBanosa.

9) Opnyka YcraBHOT cyna Ykpajune of 13. genem6pa 2012. rogune, 6poj 18-
pri/2012 y mpeMeTy HOTpaXK1Barba AyroBa off Ipefyseha y ropMBHO-eHEPreTCKOM KOM-
TIJIEKCY.

10) Opnyka YctaBHOT cyga Ykpajute of 26. neneMm6pa 2011. rogune, 6poj 20-
pri/2011 y mpeMeTy cariacHOCTH ca YcTaBoM YKpajuHe (ycraBHOcTH) Tauke 4, VII oferpka
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npensuieHa 3aKOHOM — HICY AlICOMyTHA. MeXaHu3aM pean3aliyje OBYX IIpa-
Ba 3aBJICH Off EKOHOMCKOT 0/1arocTama jp>kaBe I p>kaBa ra MOYKe MI3MEHNTI,
usmelyy ocrasor, 36or HemoryhHocTu jja ux ¢puHaHCujcku 06e36eny myTem
IPOIOPIVIOHATHE IIPepacIIofiesie CPefCTaBa, ca IJ/beM Ja ce cadyBa 6ajaHc
MHTepeca 1eyor apyurrsa. OcuM Tora, IpyMeHa OBaKBIX Mepa MOxKe fia Oyzie
YC/IOB/beHa HOTPeOOM fIa ce CIIpede MV OTKIOHE peaTHe IIPeTHe eKOHOMCKO]
6e36eqHOCTY YKpajiHe, IIITO IPeCTaB/ba HajBaXHIjy GYHKIN]y apxKase. Vc-
TOBpPEMEHO, TI0 MUII/beHbY YCTABHOT Cyfia YKpajlHe, Ta OrpaHIdera Tpeba aa
ocTBapyje fpXkasa y ogpehenum rpannnama. Tako, YcraBHu cyn YkpajuHe je
KOHCTATOBAO [Ja je HeIOIYCTHUBO YCIIOCTaB/batbe TAKBOT ITPABHOT Pery/ncarma
colMjaTHMX 3aKOHA IpeMa KoMe he BemdmHa MeH3uja, APYTUX COLMjaTHIX
ucriata u moMohu 6uty ucrox HUBoA feHMCAHOT y TpeheM feny, WwiaH
46. YcraBa Ykpajuse, To ject Hehe omoryhnty ia ce ocurypajy ogrosapajyhu
YCTIOBU 33 KMBOT IMYHOCTY Y APYIUTBY U Ja C€ Ca4yBa HeHO JbYACKO JOC-
TOjaHCTBO, LIITO je Y CYIPOTHOCTH ca WIaHOM 21. OCHOBHOT 3aKOHa YKpajuHe.
YcraBuu cyn YkpajuHe je, Tako, JOIIao 10 3aK/by4Ka /Ia je IPOMEHa MeXaHM3Ma
obpavyHaBama ofipeheHNX BpcTa colLyjaIHNX McIUIaTa 1 momohn no Ycrasy
morycTyBa, MehyTiMm, caMo 1O OHUX TPaHMIIA IIPU KOjUIMA Ce Y CYMIbY MOXe
TOBECTY caMa CYLITVHA CafjpyKIfHe TIpaBa Ha COLMjaTHy 3aIITHTY.

[IpaBHU cTaB y noreny obaBese Ap>kaBe ga 06e3benu ApyIlITBEeHE
noTpebe y chepu colyjaiHe 3allITUTE HA TepeT CpeficTaBa Ap>KaBHOT OylieTa
Ykpajune, a monasehnu ox puHaHCHjckux MoryhHOCTH fip>KaBe, HOoTBpheH je
ny Omryun YcraBHOT cyfa Ykpajuse off 25. janyapa 2012. roguHe,'' y k0joj
je pedeHo fia je Ip>KaBa Jy»KHa 1a IPaBeHO 1 HEITPUCTPACHO pacIofierbyje
ApylTBeHO 60rarcTBO Meby rpahannMa 1 TepuTOpUjaTHNM 3ajefHUIIAMA 1
a Texxn nsbamaHcupanocTy 6ynera Ykpajuse. IIpy Tome, HUBO Jp)KaBHUX
rapaHIyja IIpaBa Ha COIIMja/IHY 3alITUTY Tpeba fa Oyzie carnacaH ca YCTaBOM
YKpajuHe, a Wb U CPEACTBA M3MEHE MeXaHN3Ma OOpadyHaBama CoLyjal-
HMX MCIUIaTa ¥ toMohu Tpeba fa Oyay cariacHy IPpUHIMIVMA IIPOHOPLO-
Ha/THOCTY U TpaBuaHOCTH. [Tpu ToMe, YeTaBHM cyxn YkpajuHe je Takobe yseo
y 0063up IIpaBHU CTaB, Koju je popmynucao 27. HoBeMbpa 2008. rognue'?,

»3aBplHe ofpende” 3akoHa Ykpajune ,,O [Jp>xaBHOM OyiieTy Ykpajune 3a 2011. roguny®
IO yCTaBHMM IIpeficTaBKaMa 49. HapoJgHUX JienyTaTa YKpajiHe, 53. HapOHMX JeryTara
Ykpajune u 56. HapOIHMX JlenTyTaTa YKpajuHe.

11) Omyka YeraBHor cyaa Ykpajute og 25. janyapa 2012. rogute, 6poj 03-pr/2012
y IpeAMeTy 3BaHNYHOT TyMadera ofpenou wiaHa 1, feosa mpBor, gpyror u tpeher, wiana
95; mema pyror, 4naHa 96, Tavaka 2, 3, 6. 4wiana 116; ena fpyror, 4wiana 124, fena npBor,
wyraHa 129. YcraBa YKkpajuHe, Tauke 5. IpBOT fena 4iaHa 4. 3akoHuKa o 6yieTy Ykpaju-
He; Tauke 2. IPBOT fleia YIaHa 9. 3aKOHMKA O YIIPABHOM CY/ICKOM IIOCTYINIKY YKpajuHe, y
CUCTEMCKOj Be3M ca IojeAVHNM ofjpefdaMa YcTaBa YKpajlHe, II0 YCTaBHOj PefCTaBIN
VsBpurHor ox6opa Ilensujckor ¢ponpa Ykpajune.

12) Ogpnyka YcraBHOT cyna YKpajuse of 27. HoBeMOpa 2008. rogune, 6poj 26-
p1/2008 y mpenMeTy n3banaHCUPaHOCTH OylieTa.
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TI0 KOMe JipykaBa He MOYKe CAMOBOJBHO Jla ce OfipekHe (puHaHCHjCKuX 06a-
Be3a Koje je Impeysesna Ha cebe, a Koje Cy npefBubeHe 3aKOHMMa ¥ APYTUM
HOPMAaTVBHO-IIPaBHUM aKTMMa, Hero Tpeba fa mernyje epuKacHO U Ofro-
BOPHO Y OKBMpPMMa Bakeher OyIleTHOT 3aKOHOaBCTBA.

Jomwr jemHa KaTeropmja npegMeTa Kojy IPUANYHO Y€CTO pasMarpa
YcraBHu cypi Ykpajune, a Ha K0jOj Ke/IUMM JIa € 3aJip>KIM, jecy IpefMeTn
Be3aHM 3a OMPAYKo IPaBo. JeHO Off HajBAXHMjUX INTamba 32 YKpajuHy,
Kao 1 3a 61710 KOjy IeMOKPATCKY [IpKaBy, je IOLITOBabe ITpaBa rpalaHa fja
6upajy n 6ymy 6paHu y opraHe gp>kaBHe B/IaCTH 1 OpTaHe JIOKaTHe CaMOy-
npase. TpagnuimonanHo, 0Ba IUTama Ce MOCTaB/bajy Ipefl YCTaBHUM CYIOM
YKpajuHe youy WM II0CTIe Ofp>KaBamba PeIOBHMX VIV BAHPETHUX 13bopa.

Y Ykpajunn cy 28. okro6pa 2012. rogyHe ofp)KaHu pefOBHY U3060pu
3a BpxoBHY pafy YkpajuHe, ILITO je yCTOBU/IO YATAB HU3 YCTABHUX MHUIYjA-
TUBA IOJHETUX YCTaBHOM CyAy YKpajuHe. Meby omnykama YcraBHor cyna
YKkpajuHe, JOHETUM II0 OBUM NINTABNUMA, 13Meby ocraor je 6una foHeTa
Opryka op 5. anpua 2012. rogyHe”, K0joM je HeyCTaBHOM IIPOITIAIIeHA OfI-
penba 3akona Ykpajuse ,O 1360puMa HApORHUX JelyTaTa YKpajuHe  off
17. HoBeMOpa 2011. roguHe 0 MOTyhHOCTY MICTOBpEMEHOT CTaB/barba jeJHOT
VICTOT IM1Ia Ha M300pHY INCTY KaHAMAATA 32 HAPOJIHe [ielyTaTe YKpajiHe,
KaKO Y OIIITeAp>KaBHOM MHOTOMAaH/IATHOM OKPYTY, TaKO 1 Y jeTHOMaH/aT-
HOM 1300PHOM OKPYTY. YCTaBHU CYZ YKpajIHe je IOIIA0 10 TAKBOT 3aK/by4Ka
3aTO HITO TaKBa HOpMa 3aKOHa KPIIV IPUMHINII BIaJlaByHe IIpaBa, IOLITO
He 00e36ebyje ocTBapyBame NPMHINIIA IIPAaBJie U jeTHAKOCTH Y M300pHOM
IOCTYIKY. 3HaYajHa je y Be3y Ca TMM ¥ YMIbEeHNUIA [ja je YCTaBHM CyJ, YK-
pajuHe Beh mporianiaBao TaKBO IPABHO PETY/MCabe HEYCTABHIM I10 MICTOM
ocHOBY 1998. ropune,'* mebhyTnm, 6e3 063upa Ha To, BpxoBHa pasia Ykpajune
je IIOHOBO YCBOjV/Ia OYUITIETHO HeyCcTaBHe ofipenbe 3aKkoHa.

Ha temy nsbopa ognocnna ce u Opnyka YcTaBHOT cyfia YKpajuHe
of 4. anpua 2012. ropyHe,'® K0joM Cy IpOITIallleHe HEYCTaBHUM ofpende
3akoHa Ykpajuse ,,O n3bopyuma 3a HapojHe JierryTate YkpajuHe® y 1morje-
Iy pPaBHOMEPHOT NPUINCUBaba MHOCTPAHUX M300PHUX jefUHNUIIA CBUM
jeIHOMaHJaTHUM M300PHUM OKpYy3MMa, 00pa3oBAaHNM Ha TEPUTOPUjI

13) Opyka YcraBHor cyna Ykpajuse ox 5. anpwia 2012. roguse, 6poj 08-pr/2012
Y OIpeAMeTy UCTUIaha KaHAMIaTa 33 HapOHe IenyTaTe YKpajuHe Py MEUIOBUTOM W3-
OOpHOM CHCTeMY.

14) Opmnyka YcraBHOTr cyna Ykpajule o 26. debpyapa 1998. rogune, 6poj
1-p1/1998 y npenmety nsbopa HapOZHUX [eIyTaTa YKpajiHe.

15) Opnyka YcraBHOT cyfa YKpajuHe of 4. anpuia 2012. roguse, 6poj 7-pii/2012
y IpeMeTYy Car/lacCHOCTU YcTaBy YkpajuHe (YCTaBHOCTH) OfpefOy fiena Apyror, 4iaHa 22.
3akoHa YkpajuHe ,O 1360puMa HApOJHMX fienyTaTa YKpajuHe“ 0 paBHOMEPHOM ITPUIIN-
CUBambY MHOCTPAHMX M300PHNX jeIHNUIIA CBYMM jeTHOMaHJaTHUM U300PHUM OKPY3MMa,
Koju ce popMUpajy Ha TepUTOPUjI IIpecToHMIe YKkpajuHe — rpajia Kujepa, o ycTaBHOj
IpefcTaBIy 59. HApOJHUX JeNyTaTa YKpajuHe.
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npecToHuIe Ykpajune — rpaga Kujesa. IIpormamasajyhu oBy Hopmy Heyc-
TaBHOM, YCTaBHU CY/] YKpaj/He je I0/1a3yuo of IPMHIINIIA jefHAKoT Oupad-
KOT IIpaBa, yuje ce JenoBame 06e36ehyje He camo jeqHakyM 3a cBe rpahane
ocHoBaMa yderrha y n36opuma 1 HoCTojarmbeM jeTHaKoOT Opoja I71acoBa KOJ
bJIX, HETO U IIPABHO je[THAKVIM yTUIIajeM TVX IJIacOBa Ha pe3yirare u3bopa
U IpaBoM Oupada jja Oupa KaHAMAATa Y3 MOUITOBabe IPUHIMIIA 3aCTY-
Iama, IITO HIje OMI0 OCUTYPAHO JAaTUM ofpenbdama Tor 3aKOHa.

2.2. Hacmmasmajyhu tiiemy 3awitiuiiie ipasa u cnoboga 4oseka
u ipahanuna, moxce ce HABeCTU joul HEKONUKO HUTHared, Koja cy 6una
upegmein pasmaiiparea YciiasHoi cyga Ykpajune y ilocnegroe speme.

Tako cy npenmet ycTaBHe KoHTpOste 201 1. ropyiHe Oyt IpaBHY OHO-
CJ ITOTPOIIAYKOT KPEANTIPAha, U TO: IPABHY OHOCY O 3aIITUTH IIPaBa Ko-
PVICHMKA KPEAUTHYX YCIyTa IIPU 3aK/bydetby U 3BPILIEHY YTOBOPA O JABAIby
KpenuTa,'® a 2013. rogyHe IpaBHM OFHOCHK KOju HacTajy naMeby pusmakmx
JMIa-TIOTpoIIaYa, 6aHaKa U [PYruX GMHAHCKUjCKUX YCTAHOBA 110 IIATABIMA
m1ahama renana.'” YcTaBHOj KOHTPOJIM Cy TIOBPTHYTY ¥ IPABHM OFHOCK
Be3aHM 3a 3aje[lHNYKY CBOjMHY CYNPY>KHUKA ca acleKTa fia i je moryhe
y o6jexTe IpaBa TaKBe CBOjIHE CBPCTATy OCHMBAYKY KAIMTaJI ¥ UMOBVHY
npuBaTHor npenyseha (2012. roguna);'® nmpaBHY ofHOCH Y chepu peannsa-
1Mje yCTaBHMX IIpaBa Ha MHQOPMALVjy ¥ HeMelllabe Y INYHMA U IIOPOINIHY
KUBOT YoBeka (2012. ropnHa);" mpaBHU ofHOCH 32 00e36eherbe u3BpiIeHa
obaBesa off cTpaHe mopeckor o6Be3Hnka (2012. roguua);” mpaBHU OTHOCK
y chepu cripedaBama u cy3bujama kopynmuje (2012. rognaa).”!

16) Opnyka YcraBHor cyma Ykpajure on 10. HoBem6pa 2011. rogune, 6poj 15-
pr/2011 y mpefMeTy 3alITUTE IPaBa KOPMCHUKA KPEAUTHUX YC/IyTa.

17) Opnyka YcraBHOr cyaa YKpajuHe off 11. jyma 2013. ropguse, 6poj 07-pn-2013 y
IpenMeTy 3BaHIYHOT TyMaderma Ofipefi0u Ipyre pedeHuIe mpeambyne 3akoHa Ykpajune
»O OTrOBOPHOCTY 3a HeO/IaroBpeMeHO M3BplIehe HOBYAHMX 0OaBe3a“ [0 yCTaBHOj MHIU-
nyjaTuBy rpabanuna [Imutpuja Anexcannposuda Kosnosa.

18) Opnyka YcraBHOT cyna YkpajuHe o 19. centem6pa 2012. ropuse, 6poj 17-
p1/2012 y mpeMeTy 3BaHMYHOT TyMaderba ofpende IpBor fena, wiaHa 61. I[Topopnynor
3aKOHMKaA YKpajuHe, [0 YCTaBHOj MHULMjaTUBY puBaTHOT Ipexyseha ,,JIKIMO®

19) Opyka YeraBHor cyaa Ykpajute og 20. janyapa 2012. rogute, 6poj 02-pr/2012
y IpeAMeTy 3BaHIYHOT TyMadera Ofpenou e/I0Ba IPBOT 1 APYTOL, WiaHa 32, 1eloBa Apy-
ror u Tpeher, wiaHa 34. YcraBa YkpajuHe, 10 ycTaBHO] IipefcTaBiy XKamkoBcke pejoHcke
pane y Yepkackoj obmactu.

20) Ompnyka YcraBHOr cyaa Ykpajuse of 12. jyna 2012. rogune, 6poj 13-pn/2012'y
HpefIMeTy CaI/TacCHOCTH ca YcTaBoM YkpajyHe (ycTaBHOCTH) MojenmHyX ofpenou ITopeckor
3aKOHMKa YKpajiHe, 110 YyCTaBHO] IIPefiCTaBLM 53 HapOLHNX elyTaTa YKpajuHe.

21) Ogmnyka YcraBHOT cyfa Ykpajuse o 13. mapTa 2012. roguse, 6poj 05-pn/2012
y IIpeaMeTy CarlaCHOCTY ca YCTaBOM YKpajiHe (YCTaBHOCTY) Tauke 2, [ie/la IPBOL, YWIaHa 7,
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Togyae 2012. n 2013. YcraBHu cyp YKkpajuHe Takobe je pemraBao mm-
Tama Be3aHa 3a QyHKIMOHUCcambe BpxoBHe pasie YKpajune. Y TuM npeq-
MeTHMa BpIIEHA je yCTaBHA KOHTPOJIa HOPMU 3aKOHA O IIOCTYIIKY 136opa
npencenHrKa BpxosHe page Ykpajuse,” o MoryhHOCTH Oofy3uMama IIpaBa
HapOJHMM JleNTyTaTuMa YKpajuHe fa BpxoBHOj pagn YKpajuHe mogHoce
HaI[pTe 3aKOHA O IeHOHCUpamy MehyHapogHuX yropopa Ykpajune.”

Y ucrom ToM nepuopny YcTaBHM CYf, YKpajiHe je JOHeO Takohe yeTupnu
3aK/by4Ka 0 ycTaBHOCTM Harpra 3akoHa o Bpilery n3MeHa y YCTaBy YKpaju-
He: Of] TOTa Cy ABa OM/1a 0 MHCTUTYTUMA HEIIPUKOCHOBEHOCTH IIpeiCceIHIKA
YKpajune, HapOgHUX JlenyTaTa YKpajuHe, Cyauja CyloBa OIIITE jyPUCIAVK-
IMje 1 cyauja YCTaBHOT cyfia YKpajuHe;™ jefa je 6110 y Be3) ca IMTambyMa
OCTBapuBama KOHTpoJIe off cTpaHe O6pauyHcKe KoMope YKpajiHe a y 1Me
BpxoBHe paje Ykpajune, 1 TO KOHTpOJie IPUINBA CPENCTaBa y Jp>KaBHU
OyiieT YKpajiHe ¥ BUXOBOT Kopuihemwa,” a IOCIemby O] 3aK/bydaka ce
OJJHOCMO Ha MUTame peopraHusalje Cy/iICKor CUcTeMa YKpajuHe.

3. PynKIMoOHNCamke YCTAaBHOT Cyia YKpajuHe y CBETIy
MebyHnapomHux crangappa.

3.1. IIpakca upumere Hopmu mehyHapogHol tipasa og cilipare YciliasHol
cyga Yxpajure, Kao u 0gnyKa HagHAyUOHAIHUX CYGCKUX OpiaHa.

Y caBpeMenoj eTanm pasBoja JpyIITBa, YCTaBHMU CY[| YKPaj/He, Kao 1
OpraHy yCTaBHE jypPUCAMKIIMj€ MHOTUX JPYTUX 3€MaJba, IMa BaXKHY YJIOTY
y IIpoliecy MMIUIEMEHTAl/je €BPOICKUX IIPAaBHUX CTaH/ap/ia y Hal[OHAI-
HI NIPaBHU CHUCTEM, IIOLITO je JOCTa pallipeHa II0jaBa Jja c€ Y IbeTOBUM
OITyKaMa II0Ce)ke 3a HopMaMa Mel)yHapoiHuX IpaBHUX akara. 1o je ycio-
B/b€HO HapOYMTO TUMeE IITO Cy CBYM YCTaBM CaBpEMEHNX Jip>KaBa yCBajaH!U

Tauke 2, ogerbka VIII ,,3aBpinHe u penasHe onpende” 3akoHa YkpajuHe ,O NpMHIMINMA
CIipedyaBara U Cy30ujama KOpYILMje“ 10 YCTaBHOj IIPeACTaBLM 53 HApOSHUX JiellyTaTa
Ykpajune.

22) Ogpnyka YcraBHor cyna Ykpajuse op 11. jyna 2012. roguae, 6poj 15-pn/2012 y
npenMeTy u3bopa npecenHuKa BpxosHe pasie Ykpajuse.

23) Opryka YcrasHor cyga Yxpajure ox 30. maja 2012. roguse, 6poj 12-pn/2012
y IpeMeTy 3aKOHO/JaBHe MHUIMjaTUBE.

24) 3axpydak YcTaBHOT cyfa Ykpajuse of 10. jyna 2012. roguse, 6poj 01-/2012'y
IIpeiMeTy Bpliera u3MeHa y 4. 80, 105, 126, 149. YcraBa YKpajuHe; 3aK/by4aK YCTaBHOT
cyna Yxpajuse of 27. aBrycra 2012. roauHe, 6poj 02-8/2012 y mpefMeTy Bplilermha H3MeHa
y u. 80, 105. OcHOBHOT 3aKOHa YKpajuHe.

25) 3axspydak YcTaBHOT cyfa YKpajuHe ox 21. maja 2013. roguHe, 6poj 01-8/2013
Y IpefMeTY laBarba 3aK/bydKa O CaIJIaCHOCTM HallpTa 3aKOHA O BPIUEHY M3MEHA Y YIaHy
98. Ycrapa Ykpajuse ca saxTteBuMa 4. 157. u 158. YcraBa YKkpajune 10 MHMIMjaTUBI
Bpxosne page Ykpajune.
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y3 y3uMambe y 0031p 11 Ha OCHOBY CTaHfiapfia MehyHapopgHor npasa. Ycras
YkpajuHe je Takobe cTBapaH y AyXy BpeJHOCTHU KOje Cy Ce OaBHO Y4Bp-
ctune y EBporn. IIpuponHso je ma, pemasajyhu nurama yCTaBHOCTY WM
tTymadehy YcTaB u 3akoHe, YCTaBHM CyJ YKpajiHe TeXMU Ja ce OCIama Ha
HajOoJbe y30pe yCTaBHe U OIIITEeNpaBHe HOKTPUHeE, ay U Ipakce EBpore.
Io nanac je Cyp y 0BOj iy 0OHOj Mepu IpuMeHNo ofpende mehynapopHo-
IpaBHUX aKaTa y BUIlle of jefiHe TpehnHe cBOjuX OI/IyKa, a Y IpefMeTIMa,
Be3aHIM 32 3aIITUTY IpaBa U c1060a YoBeKa 1 rpahaHuHa, y BuIIIe Of
IIOJIOBMHE OfTyKa.

VctoBpemeHo, Tpeba pehu fa npumena Hopmu MehyHapopgHo-
IIpaBHIIX aKaTa Off CTpaHe OpraHa yCTaBHe jypucayuKiyje onpehere semspe,
Mmeby myMa n off cTpaHe YkpajuHe, 3aBUCY Of MHOTUX (aKTOpa, Off KOjuxX
je HajBaXHMjU IIpaBHA MOTYNHOCT MMIIIEMeHTanje MehyHapogHOIpaBHOT
aKTa y Hal[IOHAa/THOM 3aKOHOJIaBCTBY 3€MJbeE.

Tako cy KonBeHmMja 0 3amITuTy mpaBa 4oBeKa I OCHOBHUX cr10607a
KOjy je patudukoBana Ykpajuna, u [IpoTokonu y3 iy, y CKIaay ca 4IaHOM
9. YcraBa YKkpajuHe IOCTany MHTETPAIHY [I€O 3aKOHONABCTBA YKPaj/He U
MIMajy Belly IpaBHY CHary y OfHOCY Ha Jipyre Berose akrTe. Y YKpajuHu cy
Ha 3aKOHOJJaBHOM HVBOY Jie(pVIHMCAH Vi IIPaBHY OCHOBY 3a IIPYMEHY Of|Ty-
Ka EBporickor cypa 3a JbyficKa IIpaBa Off CTpaHe Cy[IoBa YKpajuHe. YKpajuHa
je mpu3sHasa kao o6aBe3yjyhy meroBy jypucAMKIMjy 0 CBUM HUTAaBkUMa
KOja ce TM4y TyMadera 1 IpuMeHe KoHBeHMje 0 3alITUTH IIpaBa YoBeKa 1
OCHOBHMX c/1060/1a, @ Takohe TOTpedy /1a CyIoBY, IPK pasMaTpamy IpefMe-
Ta, IPUMEY]jY, Kao U3BOpe IpaBa — HaBefleHy KoHBeHIMjy 1 ofrosapajyhy
npakcy Tora Cypa.

Tako je KoHBeHIMjy 0 3aITUTK IIpaBa YOBeKa ¥ OCHOBHUX C110007a
1 pakcy EBporckor cypa 3a /byficKa IIpaBa HEIIOCPETHO IPUMEHNO YC-
TaBHMU CyJ, YKpajuHe y Buiie off 20 pelema, a IOCPeFHO — Y NPUOIIDKHO
croTuHy ofryka. [Ipu Tom ,,Bomehe MecTo“ Ha TOM CITMCKY 3ay3MMa 4YIaH
6. Kousennyuje, ,,IIpaBo Ha npaBuyHO cyheme®.

IIITo ce Tmye Kopumrhewa HOpMHU 3aKOHOZLAaBCTBA EBporicke yHuje
y Ipakcyu YCTaBHOT cyfia YKpajyuHe, HEOIIXOIHO je pehm ma ce ;o MOMeH-
Ta CTynama YKpajuHe y EBPOIICKY yHMjy, 3aKOHOLABCTBO YHMj€ Ha HhEHO]
TEPUTOPUjM CMATPa MHOCTPAHUM, TO jeCT TAaKBUM, KOje HeMa oOaBesyjyhy
CHary U JUPEKTHO JI€jCTBO.

Y Be3u ¢ TUM, y 3eM/baMa, Koje TeK Texxe fa Oyzy wianune EBporicke
YHIje, U Tie BeHO IIPaBo jolll HeMa o0aBe3yjyhy cHary, ycTaBHU CY[JOBU
VIMajy MOTYRHOCT Jja TPV OCTBapyBamby CBOjuX OB/lamhema caMo y3My y
0631p 3aKoHOAABCTBO EBporicke yHuje u Tymadema Cyna EBpornicke yunje,
cTBapajyhy Tako mpoeBpoOICKy JOKTPUHY ,,ycKnabhyjyhe nnrepnperanuje
usMel)y HaIyOHa/THOT U €BPOIICKOT ITpaBa‘.

[Tpumepu oBakse ,ycknabhyjyhe nnrepnperanuje” seh nmocroje n'y
npakcu YcTaBHOT cyfia YKpajune. Ha mpumep, Opnyka o samTuTtu mnpa-
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Ba KOPVMCHVKA KPEeIUTHMX YCyTa**~ IPaBHU CTABOBY IIOJIOXKEHN Y OCHOBY
OBe OflTyKe u3pahenn cy ys ysumame y 0631p 3akoHOfaBcTBa EBporcke
yHuje, u To: [Iupexktuse EY 0 KpenuTHNM criopasymuma 3a KOpUCHUKE, Kao
n [Jupextuse EY o HenpaBegHuM BpcTaMa TPrOBMHCKE IIPaKce. Y OBOM
TPEHYTKY IIOCTOj| jOUI HU3 IIpMMepPa OfI/TyKa YCTaBHOT Cyfla YKpajuHe y
KOj/Ma Ceé OH HEIOCPEJHO I03MBa Ha HOpMe 3aKOHOJaBCTBa EBponcke
yHnuje. OcuM Tora, MHPOPMaIMOHO-aHATUTUIKI MaTepujaau Koje Impu-
npema CekpeTapujaT YCTaBHOT Cy/la YKpajiHe 3a paclipaBy IO NPEAMETY,
94eCcTo cafip>ke OINC ofroBapajyher sakoHogaBcTBa EBporicke yHuje, Kao 1
IBbEeroBa TyMauemwa of ctpaHe Cyzia EBporicke yHUje, KOju aKO U HUCY He-
IIOCPE/IHO OfICIMKAHM y OJyTyKaMa YCTaBHOT CyJa YKpajuHe, IPefCcTaB/bajy
IIpefMeT BIXOBOT JYOOKOTr MCTPaXKMBaba U HECYMIBbJBO YTUYY KaKO Ha
o6pasoxeme OflTyKe, TAKO 11 Ha IbeH PE30TyTUBHI J€0.

3.2. Tymauere Yciiasa u 3axona Yxpajure og ciipare YcitiasHot

cyga Yxpajure y céettiny UpuHyuiia 6n1agasume upasa u reiosux

KOMUOHeHatlla, HaApOo4Uilio UpasegHOCIU, UPOUOPUUOHATHOCHIU
u tipasHe geUHUCAHOCTTLU.

Hens6exxHa y1oruka geMoKpaTCcKOT pa3Boja je IIoCTaIo TO 1 je Y eB-
POIICKOM IPaBHOM CUCTEMY T€Me/bHA BPEHOCT — TapaHIija Ba/laByHe
npasa. Tum nososiom hy HaBecTV caMo UMILEHNITY [Ia Ce y WIaHy 3. YcTaBa
Caseta EBpomne, nornucanor y Jlongony 5. Mmaja 1949. ropune, yrBphyje
ma je ceaky 4iaH CaseTa EBporne gy>kaH /la Ipu3sHa NPUMHINII BlIaJJaBAHE
IpaBa, Kao IPUHIINIL, IIpeMa KoMe OV cBaKa IMYHOCT Koja ce Ha/lasy IMOJ
jypucauxumjom Tor uiana Caseta EBpore, Tpe6aso ma yxmBa /byficka IIpa-
Ba UL OCHOBHe ciobope.”

ITpakca Ycrasnor Cypa YKpajuHe Koja IIOCTOju Y OBOM TPEHYTKY
omoryhasa jja ce HaBefie He Mau 6poj mpuMepa Kaaa je Cyn popmynmucao
IIpaBHE CTaBOBe KOjM MMajy Ba)kKaH ycMepaBajyhu 3Hayaj 3a MpaKTU4HO
rapaHTOBam-€ BIaJlaB/HE IIPaBa.

Hageurhy camo Heke off BUX.

l3melby ocranux, KOMIIOHeHTe IPUHINIIA B/IaflaBIHe TIpaBa, Ipa-
BEJHOCT ¥ IPONOPUMOHANHOCT, Cy ce ofpasune Ha Opnyky YcTaBHOT
cyna Ykpajuse o 2. HoBeM6pa 2004. roguHe y npesMety ogpehusama
6maxxe kasHe of crpane Cyzma®, y K0joj je, y3 mporiaiaBame HeyCTaBHIMA

26) Ogpnyka YcraBHOr cyfa YkpajuHe of 10. HoBem6pa 2011. rofuse, 6poj 15-
pr/2011 1o mpeaMeTy O 3aIUTUTI IPaBa KOPUCHMKA KPEIUTHUX yCTyTa.

27) MsBop Ha mHTepHery - http://conventions.coe.int/Treaty/ Commun/
QueVoulezVous.asp?NT=001&CM=1&CL=RUS

28) Ogpnyka YcraBHOT cyfa YKpajuHe of 2. HoBeMOpa 2004. rogune, 6poj 15-
p1/2004 y mpenmety onpehuBama O1axke KasHe off CTpaHe Cy/a.

163



onpenbu mpBOT fiena, wiaHa 69. KpuBuyHOr 3aKkOHMKA YKpajiuHe, KOjuUM
ce MICKJ/bY4yje ofpehuBame 6make KasHe off OHe Koja je mpenBubeHa 3ako-
HOM JIMI[MIMA KOja Cy M3BpILINJIA JIAKIIe IIPeCTyIIe, OH HaBeo Jia je ImoceOHa
MaHugecTanyja NpaBefHOCTY — MUTambe aleKBaTHOCTY Ka3He YUNHbEeHOM
IIpecTyIy; KaTeropuja npasje npensuba fa Ka3Ha 3a mpecTtyn Tpeba fa
Oyze y cpasMepu ca npectynoMm. [IpaBesHa npumMeHa HOpMH IIpasa je Ipe
CBera HeICKpMMUHAIIVIOHY IIPUCTYII, HeIpUCTpacHOCT. To 3Haun He caMo
To fja he 3akoHOM npenBubeHM cacTaB pecTyma ¥ OKBUPY Ka3He OfrOBa-
patu jeHO IPYToM, Hero U To, a Ka3Ha Tpeba Jja ce Hajlas! y IpaBeHOM
OJIHOCY Ca TeXXIHOM U OKOJTHOCTMMA YUMIbEHOT IIPECTYIIa, a TaKobe uiem
KpUBILA. AleKBAaTHOCT Ka3He CTeIeHy Te)KMHe IpecTyIa I0/asy off IIPUH-
IVIIIa IIpaBHe Ap>KaBe, Off CYLITUHE YCTaBHUX IIpaBa U c1000a YoBeKa U
rpahanuHa, moce6HO MpaBa Ha CI0OOOAY, @ KOja He MOTY OMTY OTpaHMYEHa,
ocuM cirydajeBa npensubennx YcraBoMm Ykpajune. [IpaBHa gpxaBa, cMa-
Tpajyhm KasHy Ipe cBera KOPeKTVBHOM 1 IIPEBEHTUBHOM MepoM, Tpeba fa
IpUMemYje Mepe KOje HICY IIpeTepaHe HeTo0 caMO HEOIIXOJHE U YC/IOB/beHe
IIOCTAB/bEHNM LM/bEM.

OrpaHnueme ycTaBHMX IIpaBa OKPYB/BEHOT Tpeba, y IPBOM pefy, ia
OZiITOBapa MPMHLMIIMMA 3aKOHUTOCTY, IPABEIHOCTH, TPONOPIIVIOHATHOCTH,
usmeby, Ha mpumep, o6e36eherma nHTEpeca fp)KaBe 3a OUyBambe JPYLITBe-
HOT ropeTka 1 6e36egHoCcTH 1 06e36eherma npasa u cnobopa ocyheHor.

Y jemHoj op HemaBHMUX Opmyka® YcTaBHU Cyfl YKpajuHe je HaBeo Aa
IO7Ia3y Off TOTA [ja 3aXTeB 33 3apayyHaBabe I HAaIlIaTy 3aTe3He KaMmare 110
YTOBOPY O MOTPOIIAYKOM KPEIUTY, KOja jé OYUITIEHO IPETEPAHO BENNKa,
He OATOBapa [...] KpuTepujyMuma npaBegHOCTH, CAaBECHOCTH, Pa3yMHOCTY,
KA0 CaCTaBHUM e/IeMeHTVMa YCTaBHOT IIPMHIINIIA BIalaB/He TpaBa. To mITo
rnosepuialn nMma MOI'YhHOCT Aa O KOpMCHMKaA Y3M€ IIPEBEIVIKE HOBYaHE 13-
HOCe Kao 3aTe3Hy KaMary, feopMuIlie lbeHY CTBAPHY IIPaBHY CBPXY, HOIITO
ce OHa IIpeTBapa y HellpaBeJlaH, IpeTeXKaK TepeT 3a KOPUCHUKA U Yy U3BOP
CTULIalba HEOIIPABJAHMX JOAATHNX IIPUXO/ja Off CTpaHe IOBEpPHOLa, YMECTO
a Oyzie CpefiCTBO Pa3yMHOT CTUMY/IUCaba AY>KHUKA Ha 67TaroBpeMeHO 13-
BpLIeHe beroBux obasesa. Y Toj ucroj Omnynu YcraBHu cyy YKpajuHe je
[OLIAO0 [0 3aK/by4Ka Jja YC/IOBY YTOBOPA O MIOTPOLIAYKOM KPEIUTY, HeTOBO
cacTaB/barbe I OCTBapMBame Tpeba Ja MOIITYjy IpUHIUIe 0 KOojuMa ce
IOTpOLIAY CMaTpa C/1ab1jOM CTPAHOM Y YTOBOPY U Y>KMBa IOCEOHY IIPaBHY
3aLITUTY, IPY YEMY Ce BOAIM padyHa O IPMHIUITY IPABEIHOCTH, CABECHOCTI
u pasymHocTH. To jecT, y 0BOj cuTyaumju, ga 6 gp>kaBa UCITyHNU/IA YCTaB-
HOIIpaBHY 00aBe3y 3allTHUTe [IPaBa IOTPOIIIaYa, Off e Ce 3aXTeBa CIIeIja/THO

29) Omryka YcraBHor cyna Ykpajune op 11. jyna 2013. roguse, 6poj 7-pn/2013 y
HpenMeTy oUILIUjeMHOT TyMadera ofpefdy Ipyre pedeHnIle IpeaMOyiie 3akoHa YKpajiHe
»O OATrOBOPHOCTY 3a HeO/IaroBpeMeHO M3BplIehe HOBYAHMX 0OaBe3a“ [0 yCTaBHOj MHI-
nyjatusy rpabanuna [Imutpuja Anexcanpposuda Kosnosa.
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3aKOHOJJABHO PeTy/IMCame MNTaba Be3aHnx 3a obesbebheme enobama Ha-
BeJleHMX IPYHIMIIA Y OFHOCYMA IIOTPOIIAYKOTr KpeAUTUPamba, II0CeOHO y
norieny yrsphuBama mpaBefHOT N3HOCA Ka3HeHE KaMaTe 32 Kalllibembe ¥
U3BpIllehy HOBYaHUX 06aBe3a off CTpaHe GU3NIKUX JIUIIA.

Kako je mosnaTo, IpMHIVII BlafaBMHe IpaBa npensuba takobe 3a-
XTeBe 1 Y OJHOCY Ha KBa/IUTET 3aKOHOAABCTBA. Y Besu ¢ TM pehn hy na
je y Husy cBojux ofyryka’ YcTaBHM Cyfl YKpajiHe BUIIe ITyTa YKa3/MBao Ha
TO JIa je jeJaH Off elleMeHaTa BlaJiaB/He IIpaBa — IPUHIVII IpaBHe ofpebe-
HOCTI, IIpeMa KOMe Cy OrpaHi4erha OCHOBHIX IIPaBa YoBeKa i1 rpahaHmHa
y IpaKcy J03BOJ/bEeHA CaMo II0J] YC/IOBOM Ja je 06e36ehena nmpensuanBocT
IpyMeHe IPaBHMX HOPMM KOje YCIIOCTaB/bajy TaKBa OrpaHmyemba. [ pyrum
pednMa, orpaHIYebe HeKaKBOT IIpaBa Tpeba fia ce 6asypa Ha KpUTepyjyMu-
Ma Koju he omoryhutu nuiry ga pasnukyje moHamame y CKIay ca IpaBoM
Off IPOTUBIIPABHOL, C TUM Jja MOXKe Jja IIPe/IBU/Y IIPaBHe IOC/IeINIIe CBOTa
IIOHAIIAMbA.

OBakBa npakca YCTaBHOT CyJa YKpajiHe y HOTIYHOCTH! OfiIrOBapa
CXBaTamy IPYHINIIA BlIalaBUHe IIpaBa y EBponm 1 eBponckuM npaBHUM
CTaHJapAyMa y LenuHn. Y Be3u ¢ TuM, n3Meby ocranor hy HanomenyTu ja,
y ckmany ca 3aspmHnuM pedeparom X1V KondepeHniuje eBponckmx ycras-
HJIX CY/IOBa, ,IIPasHMHe ", KONU3Mje U HefocTaly y BakeheM 3aKOHOZIaBCTBY
CY jeflHO off CYIITMHCKNX KpIIeha OCHOBA BIaJjaByHe IIpaBa, HAPOUNTO
JbYICKUX IIpaBa M OCHOBHMX 1000/, 1 Tpeba X y Lie/IMHN TPeTUpaTu
Ka0 aHOMaJIujy y mpaBy.”!

3ak/pydak

Ha 3aBpietky cBor pedepara, XTema 6ux ia ce 3aXBa/IIM CBUM ydec-
HUIVMa KOH(pepeHIuje Ha by, a Takohe fja u3pasum Hapy fAa he ca-
panma usmeby ycraBuux cynosa Penyonuke Cp6uje u Ykpajise u Hafabe
OUTH MHTepeCcaHTHA U IUVIOfHA, Y YeMy he, 10 MOM MUII/bEbY, 3HAYAjHO
nomohu MemopaHyM o pa3Bojy capajiibe Mehy HalM CyjoBuMa, IIOTIIN -
CaH IPOIIITIe TOJVHE.

30) Omnyka YcraBHor cyia Ykpajuse op 29. jyna 2010. rogune, 6poj 17-pn/2010 y
IpeIMeTy CarIaCHOCTH ca YCTaBOM YkpajuHe (yCTaBHOCTM) Iacyca ocaM, Tauke 5, IPBOT
mena, unaHa 11. 3akoHa Ykpajure ,O MUIHIN)K, II0 YCTaBHOj HPEeACTaBIM 3aCTyHUKA
Bpxoshe Pasie YkpajuHe 3a jbyfcka npasa; Opryka YeraBHOT cyfa YkpajuHe off 11. oktob6pa
2011. roguHe, 6poj 10-pn/2011 y npenMeTy Tpajara afMUHICTPATUBHOT IPUTBOPA.

31) Tenepamuu pedepar XIV xonrpeca KondepeHiije eBpoICKux ycTaBHUX CYO0-
Ba, YcraBHO mpaBocyhe, ImacHuK opraHa ycraBHe KOHTpPOJIE 3eMasba MJIajie IeMOKparuje,
Csecka 2 (40) - 3 (41), Jepesan, 2008, ctp. 70-245.
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IIpod. ap Toma Birmontiené
Cypnuja YcraBHor cyna Perry6onuke JIutBanuje

MN3A30BU ITPEN] YCTABHUM CYIJOM JINTBAHWUJE
3A BPEME I'TOBA/THE EKOHOMCKE KPU3E

1. YBop

ITopep eKOHOMCKOT >KMBOTA, T7I00a/THa €KOHOMCKA KpU3a je HeTrope-
IIVIBO YTUIIAJIA U Ha CBe ApyTe 00/1acTy, I1a ¥ Ha YCTaHOBE YCTaBHE HaJ|IeX-
HOCTM U PyHKIUje Koje oHe Bpire. Kako ce m1xoBO QrHaHCUpambe, Kao I
buHaHCKMpambe OCTAINX AP>KaBHUX YCTAHOBA, MOXKe pefykoBary, Hamehe
ce MUTabe HUXOBUX HAJJIEKHOCTI: [Ja M YCTAaBHU CYJOBMU YOIIIUTE MOTY
OJUIy4MBATU O PACIOfENM eKOHOMCKUX CpeficTaBa? Y mocnetbe BpeMe je
nopacTtao 6poj M3jaB/beHNX XKaNOM O pa3IMIUTIM YCTaBHUM MUTambUMA
KOja Cy IPONMCTEK/Ia 13 eKOHOMCKe KpM3e, IITO TaKohe Mo)Ke OKPeHY TH
TeMY Cy>KaBarba HaJlJIeXKHOCTM yCTaBHUX CyfoBa. Kajja ekoHOMcKa nuTama
IIOCTaHy IIpefMeT YCTaBHe jypUCHIPY/eHIje, Hen30eKHO U YCTaBHY CYJIOBU
IIOCTAjy MpeiIMeT NOflaTHEe KPUTHUKE MO/IUTIYApa.

[Tonutmyxy mpouecu Bplie CI0XKEH ¥ BULIECTPYK YTUIAj HA YCTaBHY
jypucnpypennujy. Iloctoje moppydja y KojuMa yCTaBHO IIpaBO Mopa Ja
YCTAaHOBM U pa3Blje M3BECHE YHUBEP3a/lHe IIPEyC/IOBe 3a JeMOKPATCKY
Ip>KaBy, Kao IITO Cy IOfe/a BIACTH, JEMOKPATCKY IPUHIVII GOopMIparba
Ip>KaBHVX YCTAaHOBA, HE3aBJMICHOCT CY/I0BA, CIOOOITHM TeMOKPATCKM 1360-
P, YCTaBHO IpY3HaWke OCHOBHMX IIpaBa, uth. Mehyrum, kaga cy npahe-
HJ €KOHOMCKOM KPM30M, HeKU I7I06aTHY MOMUTUYKN IPOLeCH HeNlyjy y
06pHYTOM cMepy, HaBofiehn Br1afie a mpemysMy rnoce6He Mepe 1 TOHeCy
MO TIYKeE OITyKe Koje ofipehyjy ap>kaBHM OyIIeT ¥ cMambyjy pUHAHCUpPaEbe
ozpebennx obmacTu. TakBe Mepe Cy MHAMPEKTHO YCMepeHe, € jeffHe CTpaHe,
Ha CMarberbe Ip)KaBHUX TPOIIKOBA IIOBE3aHMX Ca COLMjaTHUM JaBarbliMa,
a Cc Ipyre, Ha U3BpLIeke oapeheHNx 3ajeMueHNX colujanHNX obaBe3a y
CMabeHOM 00VIMY.

@OyHKIMje IP>)KaBHMX YCTAaHOBA, KOje Ce OBHOCE Ha YCBajarbe IPAaBHIX
aKaTa y eKOHOMCKO]j 00/macTy, pe MM KacHuje MOoCTajy IpefMeT OlieHe
YCTaBHMX CY/JOBa. Y TOM CMUCIY, YCTaBHU CYJOBJ MIMajy BEIMKY OTOBOP-
HOCT: OHM MOPajy Jja OLleHe OJIyKe KOje Cy yCBOjuIIe pyKaBHEe YCTaHOBE U
YTBp/ie fa /iU IPOIMCaHe 3aKOHCKe Mepe, KOjuMa ce orpaHnyaBa (pUHaH-
crpame ofpeheHnx ob6macTy WM 3ajeM4eHNX IIpaBa COLMjaHe 3alITUTE,
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3a1CTa IPOUCTUYY U3 00jeKTUBHUX OKOMHOCTU U Ja JIM TaKBe OJJIyKe 3a
BpeMe eKOHOMCKe KpH3e IIPeiCTaB/bajy IPMMEPEHe Mepe, Y CKIafy ca YcTa-
BoM. [la i he ycTaBHM CyJ| He/I0BaTH YCIIEIIHO IPUINKOM 6aB/berha OBaK-
BUM IIpO6IeMMMa 3aBYICY HE CaMO Off 3aKOHCKOT YCTaBHOT OKBUpa, Beh 1
OJl HaulHA Ha KOjM TaKBa YCTAHOBA Jie/Tyje Y PYIUTBEHOM, IIOIUTUIKOM 1
3aKOHCKOM OKDYXKeIbY.

ExoHoMCKa Kpu3a je 3a ycTaBHe CyJoBe IIOKpeHy/Ia 6pojHa 1 cjo-
JKeHa nuTama. [Ipe cBera, ma mu ycTaBHM CYy[JOBM Y YCIOBMMa €KOHOMCKE
KpM3e MOry fia ce 6aBe €KOHOMCKUM INUTABIIMA, OJIYIYjy O YCTaBHOCTH
~KpusHOr“ OyieTa ap>xaBa, uspalyjy HOBy yCTaBHY JOKTPUHY VIV IOHOBO
TyMadye rocrojehy.

[mo6anHOM €eKOHOMCKOM LITE/[IOM Cy IoroheHa HajoceT/buBMja
nofipyd4ja, Mebhy Kojuma cy 1 mpaBa 3ajeMueHe ColMja/He 3aLITUTE, T1a Cy
TIIeH3Mje, 3apajie ¥ MOPOAN/bCKA OICYCTBA ITOCTAIa HeKa off Topyhux mu-
Tama. Cajia je y XKVOKI U IIUTalbe 3ajeMYEeHNX COLMjaTHIX ITpaBa Cyauja,
OJJHOCHO CMarbebe IhIXOBIX 3apajja. YCTaBHM CY[IOBM MOPAjy Jia OfiTyde /ia
JIN je IOIIYIITEHO CMAbUTH CyAMjCKe TI/IaTe 32 BpeMe €KOHOMCKe Kpu3e 1 fia
M TAKBO CMabelbe KPIIM YCTaBHe NPUHIMIIE He3aBYICHOCTY IMEHOBAHNUX
cynuja ¥ CaMMX CYZiOBa.

CBpxa OBOT M3/1arama je Jja yKake Ha HeKe acIeKTe KOji Cy HacTaIn
y IIpoljecy pasBoja yCTaBHe jypUCIIpyheHLMje YCTaBHOr cyfia J/IuTBanumje, a
Koju cy 6unm oppeheny rmo6aTHNM IpoMeHaMa y IpUBPe/y.

2. ConyjaHa 3alITUTA — BaKHA 00/1aCT YyCTaBHUX NIpaBa

Mucrturynuje ycraBHe HaJJIeXKHOCTH, JaK/le YCTaBHU CY/IOBU, He-
IIpecTaHo TyMadye IIpaBa 1 c1o6ofe miia yTBpheHe ycTaBoM, 1a Cy Kpajie
rpaHuIle OBUX IIpaBa Beh moBy4YeHe y ycTaBHOj jypucnpyneHuumju. [Tpruxsa-
TarbeM jYPUCIIPYAEHLIN]CKOT YCTaBa IIPOIINPYje ce He CaMO KOHIIEIT YCTaB-
HVIX IIpaBa, Beh 1 MoryhHOCT npu3HaBama /bYACKUX IIPaBa Kao YCTaBHUX.

Ha pa3Boj oBuxX IpaBa yTuIaia je ¥ cama YMibeHNIa fia Cy, y BehnHn
HOBJVIX YCTaBa, IIPaBa 113 00/IaCTY COLVIja/IHe 3alITUTE CafipXKaHa expresis
verbis.' Y ycTaBuMa ce IpaBa Ha COLVIjaTHY 3alITUTY OLieHbYjy Ha pas3iu-

1) B. Capypcku ux enmu y 4eTupu rpyue. Ycrasu benopycuje, Yeruke Perry6mu-
ke, Monpnasuje, Ilobcke, Pymynuje, Pycuje, CioBauke u YKpajuHe CBPCTaHU CY y IPBY
Tpymy, I7ie Cy IIpaBa Ha COLMja/IHY 3allTUTY LIMpe peryaucaHa (colyjalHa CUTypHOCT,
o6pasoBambe, 3paBCTBEHO OCUTYpalbe, IPaBo Ha paf, UTA.); ycTaBu byrapcke, Mabap-
cke (mo 2012. rogmue), Makenouuje, Lipue Tope, Cpbuje n Cnosennje, y Kojuma je 061m
IIpaBa COLMjaIHe 3aIUTHTe OrpaHMdYeH (IpaBo Ha 00pasoBamse, 34PaBCTBEHY 3ALITUTY,
IIpaBO Ha pajl, UTf.) CBPCTAHM Cy Y APYTY Ipyiy; ycrase Ectonmje, Jleronnje u Jlutsanuje,
KOjJ1 KOHCOMUYjy ITpaBO Ha COLIMjaTHy CUTYPHOCT, 06pa3oBame 1 3APaBCTBEHY 3aIUTUTY,
TOK Cy OCTasa IIpaBa CoIlMjaIHe 3allITUTe BeoMa OrpaHIdeHa (IIpeMa MUIUbEbY ayTopa,
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YITe HaulHe, KaKO U3 YI/Ia BIXOBOT pa3Boja TaKo U U3 yI/Ia MOTYhHOCTH
ia ce oHa orpaHmye.’ [IpaBuMa 13 061acTy colujaaHe 3amTuTe Tpebaao
je MHOTO BuIlle BpeMeHa fia Oyay Ipu3HaTa Kao yCTaBHa, y Hopehemy ca
HOMUTUYKNM ¥ pah)aHCKUM IpaByMMa, He CaMo 3aTo IITO Cy IIOBe3aHa ca
IpeyseToM 06aBe30M Ap)kaBe JIa MX VICIYHY, Beh 1 360r Tora IITo MocToju
NNUTame JUPEeKTHe IpUMeHe YCTaBa — MOTYhHOCT AMpeKTHe 3aIlTUTe TUX
IpaBa Ipefi cyioM puxsaheHa je Tek KacHuje.

I[TomTo ce mpaBa u3 06/1aCTV CoLMjaTHe 3aLUITUTE MOTY TYMaduTH
Ha pa3/In4yuTe HauMHe, OfTHOCHO Kao M3BeCHe Jp>kaBHe oOaBese ImpeMa
APYIITBY, WIN Kao Cy0jeKTUBHO IIPaBO IIOjeANHIIa, He TIOCTOj! OIIITA Ca-
IJIACHOCT y IIOIJIefly TOTa J1a JI Ce OHA MOTY AVIPEeKTHO OpaHUTH Kafia ce
nuie o6paTn cymy’.

YcraB Peny6nuke JIntBanuje ox 1992. ropyHe caap>xiu feTabaH Mo-
IJIC TIpaBa U3 06acTy colujaiHe 3amTuTe. Y HOKTPUHNU YCTaBHOT CYAA,
IIpaBa Ha COIMja/IHy 3alITUTY Ce TyMade He CaMo Kao M3BecHe obaBese
Ip>kaBe IIpeMa APYIITBY (Koje Cy, mopef ocTanor, ofpehene npymrsenom
yJI0roM ap)kase), Beh 1 Kao MHAVBU/yaIHa [IpaBa IMIA 3a KOje ce jeMun
CyZACKa 3aITUTa. TakaB KOHIIENIT HACTAO je ¥ 1107, yTuLajeM MehyHapogHor
IpaBa, IOpeJ] OCTAJIOr U CyACKe IIpaKce EBPOIICKOT cyfa 3a JbyAcKa IpaBa
(mamame ,,ECJBITY).

ITpaBa u3 067acTy colyjaIHe 3aIUTHUTeE U IOCTYIIIN IIXOBE IpYMeHe
MOPajy c€ TYMa4UTy PEJOBHUM 3aKOHOM. Y YCTaBHOCYJCKOj jyPUCIPY/IE€H -
LVj 1, TIPVJIMKOM OfI/Ty4MBatba O Cy4yajeBMMa KOjii CY II0BE3aHM C yCTaBOM
3ajeMuYeHNM IIpaByMa JIMI[A, 4eCTo ce cycpeheMo ca ImacBHUM 3aKOHOZIAB-
1[eM ¥ IIpaBHUM IIpasHIMHaMa Koje CIIpe4aBajy OCTBapyBambe OBUX IIpaBa.

YcraBHuM cyp cMaTpa Ja je, IpeMa CBOM YcTaBy, J/IuTBanuja coumjani-
HO OpMjeHTMCaHa apkaBa. ConyjaaHa opujeHTanyja [p>KaBe ce orefia y
pasmu4nTIM ofpenbdama YcraBa?, a TO Cy, HOpef OCTaIoL, 1 ofpexnbe Koje
onpebyjy ekoHOMCKa, coljujanHa ¥ KY/ITypHa IIpaBa, Kao u rpahancka u

TUTBAHCKN YcTaB je usMehy npse u Tpehe rpyme), Tpeba cepcratn y Tpehy rpymy; ycrase
Bocne n Xepuerosuse u Ipysuje, koju o6yxBaTajy camo BeoMa Manyu 6poj coLjujanHux u
eKOHOMCKIVIX IIpaBa, Tpeba cBpcTaty y 4eTBpTy rpymy. (Sadurski, W., Rights before Courts.
A study of Constitutional Courts in Postcommunist States of Central and Eastern Europe,
Springer, 2008, p.177).

2) Hamnpumep, yman 22. y Ycray Ykpajure (1996) yTBpAMO je ga MOINC /bYCKIX
u rpabanckux mpaBa mOTBpheHNUX OBMM yCTaBOM HHje KOHAYaH; YCTaBHA [IPaBa 1 CJIO-
6oze 3ajemuena cy u Hehe 6uTy ykuHyTa; cagpixaj u 06mum nocrojehnx npasa u cmoboza
Hehe ce cMamuBaTK yCBajatbeM HOBMX 3aKOHA WM aMaH[AMaHMMa Ha 3aKOHe Koju ¢y Beh
Ha CHasI.

3) Sajo, A., Social rights: A Wide Agenda. European Constitutional Law Review.
2005, No 1, pp. 38-43.

4) Inter alia, omnyka YcraBHOT cyfa ofi 5. MmapTa 2004. u 6. pebpyapa 2012. roayHe
(cBe ofTyKe YcTaBHOT Cyfa, Kao 1 3aK/by4liy, MOTY ce IIpoHahy Ha MHTepHeT CTpaHUIN:
http://www.Irkt.lt/Documentsl_e.html).
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HO/MMUTHYKA IIpaBa /byAcKor 61ha, omHOC ApyIITBA U Ap>KaBe, OCHOBE CO-
IVIjaJTHe TIOMONM U coliMjaiHe CUTYPHOCTH. YCTaBHU CYJ je KOHCTaTOBAo
Jia je coLMja/IHO OpMjeHTIICaHa Jp)KaBa I10 yCTaBy IY>KHa /la IIpey3Me TepeT
JICITyIbaBatba Ipey3eTux obasesa.

Ha pasBoj ycTaBHe JOKTpUHE OBMX IIPaBa yTUYE Y M PEHE KOHBEH-
nujckor npasa (KoHBeHIMje 3a 3aIUTUTY JbYICKUX IIpaBa ¥ OCHOBHUX CJIO-
6oma, Haabe ,EBpoIICcKa KOHBeHIMja 3a JbyJiCKa IIpaBa‘), Koje IpefiCTaB/ba
jypucnpynennujy ECJbIL

[IpunukoM aHaMM3Mpamwa pa3Boja JOKTPUHE O IIpaByMa U3 06/1acTu
comMjajiHe 3aIlTUTE KOjy je M3pammo YcTaBHU cyx Penybnuke JIutBanuje,
Moryhe je Taj pa3Boj IIOfeINTH Ha BUILE IIepuofa. Y MOYETKY JieJIOBaba
YcraBHOr cypa, TyMadeHM Cy cafipkaj M CBOjCTBa OBMX IIPaBa, Kao I Mepa
Ip>KaBHUX 00aBe3a y 3ajeMYeHNM IIPaBJMa, IITO je IOCTEeIIeHO OBETIO 1O
yBobema KOHIlenTa Hepas3[BojuBOCTY U MehycoOHe MOBEe3aHOCTI CBUX
JbYZICKVIX IIpaBa ¥ c106071a. YCTaBHM CY/, je Y BUIIe HaBpaTa OJIy4MBa0 I
0 yckimaheHOCTM 3aKOHCKMX aKaTa KojuMa Cy CMambeHa MI3BeCHa YCTaBOM
3ajeMueHa ITpaBa 113 00IaCTY COLMjaIHe 3aLITHTe,” Kajla TO CMambeme Hifje
010 TIOC/IenNIa EKOHOMCKE KpH3e.

Vnak, moxe ce pehn ga op 2002. rogmHe, jypucIpyieHINja YCTaBHOT
cyna paspabyje moKTpuHY orpaHMyaBama IpaBa 13 00IaCTH COLMjaTHe
3aIUTUTE y BpeMe €KOHOMCKE Kpu3e.

3. YcraBHa JOKTPMHA KOjOM Ce OrpaHNYaBajy nNpaBa
13 00/1aCTH coLMjaTHe 3aIUTHUTE Y BpeMe eKOHOMCKe Kpu3e

Jypucnpypennuja YcTaBHOT Cyfa CTBapasa je JOKTPUHY KOjoM ce
OrpaHNYaBajy 3ajeMyeHa IpaBa U3 00/1aCTy COLMjaTHE 3aIUTUTE 32 BpeMe
eKOHOMCKe KpM3e, a Iepuoy, popMupama oBe JOKTPUHE MOXKe Ce TTOfe/N-
T Ha iBe (pase: ox 2002. go 2006. roguHe, Kafa je YCTaBHU CYJ, OTY4M-
BA0 O YCTaBHOCTM IIPaBHUX aKaTa KOjuMa Cy CMakbeHa 3ajeM4eHa IIpaBa
13 0067IaCTy COolUjaIHe 3aIITUTe, 300T MOC/IeANIIA T3B. ,PyCKe eKOHOMCKE
Kpu3e“ Ha pa3Boj eKOHOMIUje Ap>kase JIuTBaHMje (y oBOM IepHOfy, YCTaB-
HY CYJI je YCBOjIO HEKO/IMKO OJTyKa KOjuMa je 3armoueTo popMuparme oBe
moxTpuHe); u of; 2009. ropyHe 10 KaHAC, Kajja je YcTaBHM cyp, GopMupao yc-
TaBHY JJOKTPMHY KOjOM Ce OIrpaHMYaBajy 3ajeMuyeHa IIpaBa COljjajiHe 3alll-
THTe 300T IIOCTeANIa ITT0OaTHe eKOHOMCKe Kpu3e 110 eKOHOMM)Y ApKaBe
JIutBanuje.

5) Bupu, usmebhy ocranor, ognyky YeraBHor cyza of 2. centem6pa 2009. ropuHe,
y KO0joj je ofydeHo o nuTamuMa pepopMe NHBAMULCKKX [IEH3Mja KOja je CIIpoBefeHa
2005. rogyuHe, Kao ¥ O IMTakby OrpaHMYerba COLVMjaIHNUX IIpaBa HEKMX IMIIA CA MHBA/IUIM-
TETOM.
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3.1. Passoj yciiasHe gokilipuHe o pasuma u3 061aciiu coyujante
sawmmuiie y iepuogy og 2002. go 2006. iogune

YcraBHM cyp je modeo fa popMypa ZOKTPUHY €KOHOMCKe Kpy3e IIpy-
JIKOM OJITy4¥Barba O PasIMIUTIM IUTAmbMMAa KOja Cy ce TUIIaJIa VCIIIaTe
TIEH31ja, T1a TOPEeJ] OCTAJIOT M O IbMIXOBOM CMambelby. Ta muTama cy ce jaBuia
360r IOC/IeMIIa pervioHaIHe KpK3e, Ha3BaHe ,pycKa Kpusa“ (1999-2002),°
KOja je M3a3Baja cMamembe GOHIO0BA y HEKMM 00/1acTiMa, T1a ¥ CMaberhe
HEKMX Of] 3ajeMYEeHMX COLMja/THUX IIpaBa. ¥ CBOjOj Oy of 23. aBrycra
2005. roguHe, YCTaBHM CY/J je 3aI1asyo Jia je ONIUTENI03HaTo fia je 1998. ro-
[VHe, Kao U KacHUje, JOIIO 1O M3Y3eTHO TelIKe eKOHOMCKO-(pIHAHCHjCKe
curyauyje y JIutBanuju xoja je, npe cera, 6una oppehena ekonomcko-¢u-
HAHCMjCKOM Kpu3oM y Pycuju, kao u pyruM crio/bHUM paKToOpuMa, Koju
CY ce BeoMa HeTaTVMBHO OfIpa3MIN Ha eKOHOMCKO-(UHAHCUjCKe CICTeMe
PasIMYUTHX pXKaBa, 1a u J/IutBanuje. [losHato je fa y ap>kaBHOM OyHIeTy
1999. rofviHe HYje IPUKYIUbEH M3Y3eTHO BEMMKM Jieo GOHIOBA HOTPEOHIX
3a puHaHCUpamwe 00pa3oBama U 3PaBCTBEHE I COLVja/IHe 3aLITUTE, KO
Y 3a Ipyre IOTpebe APYIITBA U Ip>KaBe ¥ M3BPIIaBabe JPYIUX AP>KaBHUX
dyHKIMja. YcTaBHM CY[ je CMaTpao Aa AY>K) HeTaTHBaH YTHUIAj M3Y3€THO
TellIke eKOHOMCKO-(QMHAHCHjCKe CUTYyaluje, Koja ce jaBuiaa kpajem 1999.
TOVHe, Ha IPUKYIUbambe U M3BpLIeHhe Ap>KaBHOT OylieTa, Tpeba OleHUTH
Ka0 YMIbeHNYHO CTambe KOje 3aKOHO/IaBal] He MO)Ke 3aHeMapuTH.’

Y cBojoj opmynu op 23. anpuna 2002. roguHe, YCTaBHU CYJ j€, IPK-
NMKOM MCIUTHBAaba KPUTEPUjyMa 3a U3padyHaBambe jeIHe Off MOMIe/beHNX
Ap>KaBHUX TeH3Mja,® popMynncao JOKTPUMHAPHY CTaB Ja Ce 3aKOHCKMM

6) VY cBojoj ogmyun op 18. jyna 2008. roguHe, ycBojeHoj y rpabanckoj mapHuim
2A-3/2008, Anenaunonu cyn JlutBaHuje, ofnydyjyhu o nuramuMa IoBe3aHuM ca J10-
cybuBameM 1ITeTE HaHETE Off CTPaHe CyAMja 360T HE3aKOHUTOT CMaberba HaKHa/Ia, Offpe-
IO je BelITaderbe fja 611 ce MPOLIeHNIa eKOHOMCKa cuTyanuja y JIntsanuju. Bemrranm cy
YCTaHOBMJIM JIa je TelIKa €eKOHOMCKa CUTYyaluja y ipXKaBy ornodena 1999. u tpajana o
2003. ropuHe Anenauyonu cyn JIutsanuje je, inter alia, cmarpao ga ce on 2003. roguHe
CUTYyallyja y p>KaBM IIONIPaBIJIa, U ja HEYKIUlahe eKOHOMCKVIX Mepa Off TOT TpeHyTKa (y
OBOM CITy4ajy — OHUX KOje Ce OJHOCE Ha CMambelbe 3apaja), Off CTpaHe ip)KaBe, TPeCTaB/ba
KplIemhe IPUHINIIA IPUBPEMEHOCTY TaKBUX Mepa.

7) ¥V cBojoj ommynu ox 13. HoBeM6pa 2007. rofuHe, YCTaBHM CYZ je KOHCTaTOBAO
Ia je oBa oxpenda, YcTaBHOT Cyfa, IpUMeUBa He caMo Ha 1999. ronuny, Beh u Ha 1998.
rofuHy Kao 1 mepuog 2000-2001. rogmHe; Telka eKOHOMCKO-(GMHAHCH)CKA CUTYaL1ja ce
IPWINYHO AYTO HEIIOBOJ/HHO OfjpakaBajia Ha IIPUKYIUbatbe U M3BPILerhe APXKaBHOT OylleTa,
Kao U Ha M3BplIee APYTUX GpUHAHCHjCKMX obaBe3a IpKaBe.

8) VYcraBHU CyA je BMIle IyTa M3pPasuo CTaB, n3Meby ocranor 1 y cBojoj opmyiu
of 6. hebpyapa 2012. roguHe, fa ce Ap>KaBHe MeH3Mje, KOje HICY SUPEKTHO HaBefeHe ¥
YcraBy, pasnmKyjy 1o cBOM KapaKTepy ¥ IPMPOJM Of, IIEH3Mja COLVja/THOT OCUTYPalba; OHE
ce flofiesbyjy MMIIMa 360T Crry»x6e M 3aciyra npeMa aps>kasy JIursanuju u ucroahyjy ce
U3 ip>KaBHOT OyIIeTa; TpuMabe OBMX IIeH3Mja Hfje TOBEe3aHo ca JOIIPUHOCKMA 3a MIeH31je
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IPONNCHBakeM BPCTe ITEeH3M)a, JINIIA KOja O/TaKy Ha HUX IPaBO, OCHOBE
3a J[OJiely 1 UCIIATY Ie€H3Mja, YC/I0Ba U BUCHMHE IIeH3Mja, YCIOCTaB/ba I
obaBe3a ip>kaBe fla TIOLITYje yCTaBHE IPYHIIMIE O 3aIITUTI JIETUTUMHNX
OYeKMBama U IIpaBHE M3BECHOCTY Y 00IacTV Ofp>KaBarba IIEH3MOHUX Off -
HOCa. Y 0BOj oIy, YCTaBHU CY/[ je 11O IIPBM IIyT U3PA3uo CTaB Jla je Ha
IIPONNCAaHy 3aKOHCKY peryaTuBy Moryhe ycBOjuTy aMaHIMaHe KOju ce
HENOBO/bHO OffpakaBajy Ha OfpKaBarbe MeH3MOHOT (GOH/IA, U TO jeANHO
aKo ce jaBy OoceOHa CUTYaIyja y AP>KaBU U CaMo KaJia je TO HEOIIXOHO fia
Ou ce 3aMITUTHIIE IPYTe yCTaBHE BPETHOCTN. TaKBM aMaHIAMaHU MOTY ce
YBeCTH jelTHO 3aKOHOM, Bofiehu padyHa ma ce He Kpim YcTas.

Y cBojoj ommyny op, 25. HoBemOpa 2002. rogyHe, foHOCehy ofIyKy o
3aKOHCKIM ofipefi6aMa Koje ¢y omoryhmsie o6ycTaBy ucIare fiena cTapo-
CHMX IIeH3Mja 3alI0C/IeHNM IIeH3MOHepIMa, YCTaBHM YT je GopMynucao
CYLITMHCKe JOKTPVMHApHe ofpende o IeH3ujaMa Kao TapaHTyMa COLyjaHe
CUTYPHOCTH, M3PA3MBIIN CTaB Jja JIIle Koje UCIybaBa ycaoBe yTBphene
3aKOHOM 3a CTUIIahe CTapOCHe IIeH3Mje, U KOMe je Ta IeH3Muja Joje/beHa
u ucitahyje ce, MMa IpaBo Ha UCIUIATY OfiroBapajyhe HoBUaHe HaKHAJE,
Tj. IpaBo cBojuHe. OBO IPaBO ce MOpPa LITUTUTYU U OPAaHUTH IIpeMa WIAHY
23. YcraBa kao mpaso BracHumTBa. KacHuje cy oBe onpende paspabhene y
APYTUM Of/IyKaMa YCTaBHOT cyfa.’ YCTaBHU CYA je GOpMYIncao u JOKTPu-
HY fia ce, IpeMa YCTaBy, He MOYKe YCIIOCTaBUTY IIPaBHA Pery/IaTuBa KOjoM
JMIie KOje OCTBAapM jefHO YCTaBHO IIPaBO Iry6y MOTryhHOCT 3a OCTBapuBame
IPYror YCTaBHOT IIpaBa. YCTaBHMU CYJ je M3Pas3yo CTaB Jja, IpeMa YCTaBy,
HJje J103BO/bEHO YBECTY 3aKOHCKY pery/laTuBY IIpeMa Kojoj 6u ce muiy,
KOMe je Iofie/beHa U Koje IIpyMa CTapOCHY IIeH3Njy, OrpaHi4yIa MoryhHoCT
a 360r Tora cmo6oxHO ofabepe mMocao MM ce 6aBy MPUBATHUM IIpefy3eT-
HUIITBOM, YKOJIMKO UCITyBaBa ofgpeheHe 3akoHOM yTBpheHe ycnose fa 6u
MOTIJIO fia 06aB/ba ofipeheHN Mocao MM BOAM IPUBATHY IT0CA0; 3aKOHCKA
peryiaTuBa IpeMa Kojoj je JIMIly orpaHmndeHa cobona nsbopa mocna mim
0aB/berba PMBATHMM IIPey3eTHUIITBOM 300T YiibeHMn1e a 611 My, OCTBa-
perbeM OBOT ITpaBa, Outa yckpaheHa ncIata cTapocHe IeH3Mje Koja My je
o Taja uciutahvBaHa, y Lie/MHM W JeTMMIUYHO, TaKohe ce Mopa cMaTparu
orpaHNYaBameM MOTYhHOCTH fja nulje cIo60mHO O61pa mocao v ce 6aBu
IPUBAaTHUM IIpefly3eTHUIITBOM. OBaj cTaB YCTaBHOT Cy/ia OfIpaslo ce U Ha
IpyTe CIMYHE CITy4ajeBe YCTaBHOT CYACTBA.

Y ropenomMenyToj ogryuu YCTaBHOT CyJa, IPOLIMPEH jé KOHLIEIT
BaHpeJHe CUTYyaluje, Kako Ou 00yXBaTyo eKOHOMCKY KpU3y (¥ IpUpOfHY

CoLMjaTHOT Ocurypama yrphene Bucune, seh ca ogrosapahyjum crarycom nmuua (cmyx6a,
3ac/Iyre WK Apyre OKOJIHOCTY Off KOjUX IOfie/ia APXKaBHMX IIEH3Mja 3aBUCH ); AUCKPELVIOHO
IPaBO 3aKOHOJABIIA, IPUIMKOM YCIOCTAB/batba JOfie/beHe JP>KaBHe [eH3je, LIVpe je Hero
IIPUIMKOM peryiucama Ipyrux NeHsuja, Koje Cy JUPeKTHO HaBefeHe y YCTaBy.

9) Y TOM KOHTeKCTy Tpeba 3aIla3nuTii ja Cy OBe JOKTpUHapHe ofipende paspabene
y ofIyLu YcTaBHOT cyfaa of 6. pebpyapa 2012. roguHe
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karacTpody). Tako je y 0BOj omyly, 0o IpBY IYT y jyPUCHPYAECHLMjI
YcTaBHOT cyjja, eKOHOMCKA Kp13a MICTAKHYTa expresis verbis Kao OKOTTHOCT,
y 4MjeM IpUCYCTBY Ce, Y M3y3eTHUM CITy4ajeBIMa, 3aKOHCKA pery/laTiBa
IIEH3VIOHMX OJIHOCA MOYKE VI3MEHUTY CMaHbeHheM CTAPOCHNUX IIeH3Mja Y Mepu
HEOIIXOJHO]j 1a 611 ce 00e30eyIN BUTATHU HTEpeCU JPYLITBA 1 3allTH -
THUJIe pyTe ycTaBHe BpenHocTu. CMameHe CTapoCHe MeH31je MOTy ce JC-
ahuBaTy caMo IpUBpeMeHO, OTHOCHO, CaMo JIOK je y Ip>KaBIU IIPUCYTHA
TeIlIKa eKOHOMCKa cutyanuja. Tpeba HalloMeHyTU Jja ce YaK M Y TaKBUM
M3y3eTHMM C/Ty4ajeBIMa, CTApOCHe ITeH3Mje He MOTY CMambUTH Y Mepu Koja
6 Hapyua YcraBoM yTBpheHy paBHOTeXY M3Mehy MHTepeca 1ojegyHIa
U MHTepeca apymTBa. OHe ce MOPajy CMambUTHU Y3 HOIITOBAkE YCTABHOT
IPYHIINIIA IIPOIOPLMOHATHOCTIA.

Y cBojoj ommynu og 23. aBrycra 2005. roguHe, YcTaBHU CYJ, jé KOH-
CTaTOBAO Jja Ce, 10 U30ujamby eKOHOMCKe U (PMHAHCHUjCKe Kpu3e, Ap>KaBHM
OyieT (kao ¥ OMIITUHCKM OyIIeT), MoXKe MOAM(NUKOBATY; Ia Ce PACXOAN
(BVXOBe PUOMVKHE IPOLIeHe) MOTY CMAabUTI, a/IU Jja Ap>KaBHE U OIIITHH-
CKe YCTaHOBE MOPajy U3MUPMBATH CBOje 0b6aBe3e. Y TaKBOj CTBAPHOj CH-
Tyaluju, poK y KOMe Ap>kaBa MOpa UCITYHUTM ITIOMeHyTe o0aBe3e Moxe
ce IPORY>XUTH, MehyTuM, [p>KaBHe ¥ ONIITHHCKE YCTAHOBE He MOTY Ha
IPOU3BOJ/bAaH HAYMH OITYYNTH JIa He MCITyHe CBOje obaBe3e.

YcTaBHM Cyf je MOpao fja ofIy4dn 1 0 ToMe fa nu he ce mocnenuie
eKOHOMCKe Kpu3e OfJpa3uT! Ha GpUHAHCUPabe CY0Ba. Y CBOjOj OITYIIV OFf
28. mapta 2006. rogmHe, Tymauehn ycknaheHocT Hekux oppenaba 3akoHa
O Cy[IOBMMa C YCTaBOM, YCTaBHM CYJ je M3pa3uo CTaB Ja y Cy4ajy Tell-
Ke eKOHOMCKe KpJ13e U Telllke puHaHCHjcKe cuTyanyje Tpeba npepagnuTu
Y CMaBbUTH 00MYHO OyIeTCKO (PMHAHCKpame CBUX YCTaHOBA KOje BpIie
Ip>KaBHY BJIACT, Kao 11 GMHAHCKpPame pasnnInTux cepa Koje ce huHaH-
cnpajy u3 6YHeTCKMX CpeficTaBa Ap>KaBe U OMIITHHA. Y TaKBOj CUTYaLUjI,
¢buHaHCHpambe CyoBa Kao 1 3apajie CyAyuja MOTy ce IpMBPEMEHO CMalbUTH,
aJli TaKBO CMambere He Tpeba fa oMoryhy IpyruM Ap>KaBHUM YCTaHOBA-
Ma I BbJIXOBJIM PYKOBOAVIOIIMA a ToBpelyjy HesaBucHOCT cyncTBa. Pu-
HaHCHpambe CyZoBa I 3apajie CyAMja He MOTy ce CMambUTI y Mepu Koja o1
VIX CIIpeYNIa fla BpIlle CBOjy IPaBOCYAHY QYHKIVjy WM KOja 61 IBUXOBY
CITOCOOHOCT 3a BpllIeke MPaBOCyAHe QYHKIIje yMambuIa. YCTaBHY CY je
HAaI7Iacuo fia 3aKOHOJaBaIl KOji YCIIOCTaB/ba HEIIOBO/bHMU)Y 3aKOHCKY pe-
TY/IaTUBY Y IIOIVIENly 3apajia, Kajia je TO HeOolIXOHO 1a 6u ce 06e36enymn
BUTA/IHO BYKHM IHTEpeCH APYIITBA U Ip>KaBe U 3alTUTIIE APyTe YCTaB-
He BPeJHOCTY, MOpa 04yBaTy paBHOTEXY M3Mely mpaBa u 1ernTUMHUX
MHTepeca /IMIja IpeMa KOjiMa ce HeIIOBOJ/bHMja 3aKOHCKa pery/IaTuBa yc-
II0CTaB/ba M MHTEpeca IPYLITBA U pXKaBe, OFTHOCHO MOpa ce MpUAp>KaBaTi
IPYHIINIIA IPOIOPLMOHATHOCTI.

YcraBHU cyf ce cynpoTtcTaByo nacuBHocTy CejMa (ap/raMmeHTa) Koju,
360r TelKke eKOHOMCKe CUTYaljyje Ipou3allie 13 T3B. ,,pycke Kpuse™ y JIut-
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BaHUjI, KaJla je IpaBHY PeryIaTuBY Koja ce OJHOCHK Ha IUIaTe Cy[yja y4MHIO
HETNIOBOJbHIjOM, HIfje MI3MEHMO HAKOH IITO je Kpu3a npectana. Omryuyjyhn
0 mUTamuMa Koja ce 6aBe 3apagaMa Cyziuja, y CBOjoj OfIyLiu off 8. aBrycra
2006. ropure,'® YcraBHM cyp je popMymicao 1 JOKTPMHAPHY OfipenOy mpe-
Ma KO0jOj pelIOBHM CYIOBU, OF/Ty4yjyhyt y KOHKPEeTHUM C/Ty4ajeBMMa, NMajy
opnaurhema fja MpolieHe IIpOMeHe Y eKOHOMCKOj CUTYALj| 1 3, Y CITydaje-
BJIMa HEYNIbEerha 3aKOHOMABIIA, YCBOje OfIITyKe KOj/IMa Ce IITUTE KOHKPEeTHA
COIja/THA IIpaBa JjaTor mmma."!

3.2. Pa3eoj ycitiaste gokipuHe K0jom ce 0ipanuuasajy sajemuena
ipasa u3 006naciliu coyujante sauiniuitie y epeme inobante
ekoHomcke kpuse (2009-2013)

Oppenbe y BOKTPUHY KOjOM Ce CMamyjy 3ajeMyeHa IIpaBa 13 o6ma-
CTHM coIMjajTHe 3amTuTe (y Be3u ca T3B. ,,p)yCKOM KPM30M ), KOja je HacTa-
JIa y CY[CKOj IPaKcy YCTaBHOT CY/a, Jajbe Cy pa3pabeHe HaKOH u3bujama
CBeTCKe eKOHOMCKe Kpu3e 2009. rofuHe, Kafa Cy pacxonu Oyuera pxKa-
Be JInTBaHMje ApacTUYHO cMameHy, Meby Kojuma u pacxonu 3a coumjan-
Ha JjaBama. TOM IPUINKOM Cy CMambeHU U (pOHIOBYU Ap>KaBHOT Oylle-
Ta 3a YCTaHOBE KOje BpIIle jaBHY BJIACT, K0 U 3apajie 3aIll0CTIeH! Y OBOM
ceKkTopy.'

Tomyuae 2009. 1 2010, YcTaBHM CYA je y ¢BOjoj jypucnpygeHuuju ¢op-
MY/IICA0 CYLITUHCKe ofpende y IoIefly CMambema 3ajeMYeHIX IIpaBa 13
obmactu conyjanHe samrTute. OBe ofpende cy ycaennae Kao MocmaefnIa
rmobanHe ekoHOMCKe Kpuse. OHe cy KacHuje flabe paspabene y opnynn
YcraBHOT cyfa off 6. pebpyapa 2012. roguHe, y K0joj je Cyx McOUTUBAO
oznpenbe koje omoryhasajy cMamembe IeH3uja y Iepropy eKoHoOMcKe u -
HaHCHUjCKe Kpu3e.

10) V cBojoj omnyun ox 8. aBrycta 2006. ronyHe, YCTaBHMU CYJ je 3alla3uo aa y
CIy4ajy IpOoIlycTa 3aKOHOAABIIA, KOji je 3a0pameH YCTaBOM, CYOBU MOPAjy HONYHUTU
IpasHMHE y CBAKOM [aTOM II0jefMHAYHOM C/Iy4ajy; TO C€ MOpa ypafiuTH, Kao IPBO, IpuMe-
HOM YcTaBa I OMIITYX NpaBHMX npuHIyma. Cyjcka ofnyka, MehyTuM, He yKusa o6aBesy
3aKOHOJJaBIIA [a IIOITYHN paBHY pasHnHy. OBa ofiTyKa YCTaBHOT Cyfla 3Ha4YajHa je 3a pe-
TOBHE CY[OBe KaJja OIIy4yjy O CIydJajeBMMa KOji Ce TUYy 3alITUTe IIPaBa IMIA, OHMla Kajla
3aKOHOfaBal| 13berasa fja pery/auiie faTe OfHOCe OAToBapajyhumM mpaBHNM cpefcTBIMA.

11) IIpeTxomHO MOMEHYTY OMITYKy AmleNalioHor cyfa JIntBaHuje, on 18. jyna 2008.
rOfMHe, Koja je ycBojeHa y rpabanckoj mapanim 6poj 2A-3/2008, Takobe Tpeba cBpcTaTn
MeDy TakBe OfTyKe peOBHIX Cy/iOBa.

12) V cBojoj ommyiu op 15. pebpyapa 2013. ropyHe, YCTaBHM CYJ je M3PA3UO CTaB
Ia Cy 3aKOHCKe ofipenibe y Besu ca Ap>kKaBHUM 6yiieToM 2009. rofuHe (M HBeroBMM yc-
BajarbeM) caIylacHe YCTaBy, IporiaiaBajyhn camo Heke off mux HeycTaBHUM. CaM ipxKaB-
HY Oyiiet 2009. ronyHe HMje OKapaKTepyCaH Kao IPOTUBYCTaBaH.
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ExoHOMCKa KpM3a je IOCTaBM/IA U NUTambe MOTyhHOCTH cMamema
IIaTa TapJaMeHTapHUX TTOCTAHMKa ¥ (pUHAHCHpPamba CKYNIITHHCKUX aK-
TUBHOCTU. Y €BOjoj omyun oj 15. janyapa 2009. rogune, YcTaBHM Cyp,
je, rymauehu oppenbde bopmynucaHe y CBOjoj paHMjoj jypUCTIPYAEHIIjI,
oo6puo MoryhHOCT cMamera 3apajia IpUIlafHIKa ITapIaMeHTa (1 3apazia
CyAmja), Kao ¥ TPOLIKOBA IpeiBUheHNX 3a ap/aMeHTapHe aKTVBHOCTL.

Opnykom YcrasHor cypa of 20. anpuia 2010. roguHe, cymmpaHa je
1 fajbe paspabheHa JOKTpMHA CMamberba 3ajeMYeHNX ITpaBa 13 00/1acTy co-
IVja/THe 3aIlTUTe, M3Mely ocTanor u oHMX Koja ce T4y Jofie/beHuX 1 Beh
ucitahyBaHUX IeH3Mja, Y yC/IOBIMMA eKOHOMCKe U (pMHaHCHjcKe Kpuse. Y
cBOjoj omryun of 20. anpura 2010. rogyHe, YcTaBHU CYX je GopMynmucao
M3BECHE OIILITE IIPUHIIIIE KOjJ C€ MOPajy IOLITOBATH KaJja je 3aKOHOJaBIy
IIOIYIITEHO J1a YCBOjI OfITyKe O CMambekby 3ajeMUeHNX IIpaBa 13 00/1acTu
colyjajiHe 3allITUTe, YKOIMKO Ce y IP>KaBy jaBI/Ia EKOHOMCKA Kpu3a:

— YcTaBHU KOHIIENT AP>KaBHOT OylleTa MOApa3yMeBa Jia je, y yCio-

BIIMa €eKOHOMCKe KpJ13e, CMamberbe 3apajia I HaKHafla CIy>KOeHMX
ML Y PYKaBHMX CTY>KOEHMKa y yCTaHOBaMa Koje ce pMHAHCUPajy
U3 IP>KaBHOT ¥ OIIITVHCKMX OyleTa (M JpyryuX 3allOC/IEeHN KOju
ce mahyjy n3 ¢ponmoBa moMenyTux 6yyeTa) 1 BUXOBUX IIEH3Mja,
IIONYLITEHO Hajiy>ke Ha jeflHy OYILIeTCKy TOAVIHY, Te Ja je Y TOKY
ofobpaBama Ip>KaBHOT OylleTa 3a ciaefiehy rogyHy 3akoHO#aBal]
Ily>KaH Jia IOHOBO IPOLIeHN €KOHOMCKY CUTYallujy y Ip>KaBy U A
IIOHOBO OJJIy4YM y IOIJIEy CMarbekba MOMEHYTUX COLMjaTHUX Ta-
paHija;

- Kapa ce y ip>xaBu jaBu €KOHOMCKa Kp13a, 3aKOHOJaBall IIPUIN-
KOM yCBajama O[roBapajyhux ofyka y Be3u ca OrpaHNYeHheM
3ajeMYeHMX IIpaBa U3 00/1aCTU coLMja/lHe 3aUITUTE, MOPA BOAU-
TV padyyHa O YCTaBHMM MMIIEPATUMBJMa IIPABHE JIP>KaBe, jeJHaKUM
IpaBMMa, IpaBJy, IPOIOPIIVIOHATHOCTY, 3AITUTY IETUTUMHUX
OYEKIBatba, IPABHOj CUTYPHOCTH, IIPABHOj U3BECHOCTH, COLIMjasI-
HOj colmmMpapHoCTy, 1 ipyrom. IlpaBa 13 o6acTy conyjanse 3am-
THUTE je JOIIYLITeHO CMambUTI CaMO HaKOH IITO Cy McKopuinheHe
cBe apyre MmoryhHocTu u Huje Mmoryhe akymynupaTtu GoHmoOBe He-
OIIXOfIHE 32 ICITyIhaBalbe 00aBe3a Koje Ap>KaBa Ipefy3nuMa Y 0BOj
obmactu;

- CMameme IeH3Mja 1 3apajja Ap>KaBHUX CTy>kOeHnka (1 QyHKuu-
OHepa) Mopa OUTY 3aCHOBAHO Ha OKOJTHOCTVIMA M3y3€THO TEIlKe
€KOHOMCKe CUTYyalije y 3eM/bJ. 3aKOHOJaBal] MOKe IPMBPEMEHO
CMambUTH IIEH3Mje U 3apajie jeIHO KaJia IIOCTOjU 3BaHMYHO Cao-
HIITebe [a Y IP>KaBy IOCTOjU BAaHPEHO TellIKa eKOHOMCKA 1 M-
HaHCHUjCKa CUTYalllja Koja Hije KpaTKOPOYHa, 300T Koje IpKaBa He
MO>Ke MICTIYHUTY 0OaBese Koje je Ha cebe npeysena. CMamebe Mopa
OUTHU IPUBPEMEHO U He CMe peMeTUTH IIPOIIOPLOHATHY OJHOC
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nsMely neHsuja u 3apaja” koju je nmocrojao npe xpuse. [IpuHLIN-

U je[[HAKMX IIpaBa, IPOIOPIMOHATHOCTY ¥ IPaBMYHOCTY Hehe

OMTV HapyLIeH! aKO 3aKOHOZABAI] YTBPAY TPAHNUITY UCIIOf Koje ce

neHsuje (1 3apajie) He MOTy CMAIbJTH YaK HU Y BpeMe eKOHOMCKe

kpuse. Moryhe je y Behoj Mepu cMambuTI jenHO Ap>KaBHE NIEH3Nje,

MehyTiM, 1 Ty ce MOpa yBaXkaBaTy IPUHLIMII IIPOTIOPIIMIOHATHOCT;

- Kapa y pp>kaBy moctoju moce6Ho Telka eKOHOMCKa 11 (pMHAHCHjCKa

CHUTYyaIyja 1 Kajja, 300r Tora, MoCToju moTpeba fja ce MpUBpeMeHO

cMame Jofie/beHe U McIrTahyBaHe IeHsuje, Huje JOMYIITeHO CMAbl-

TV CTapOCHe IIeH31je ocobaMa Koje MMajy ocao uiu ce 6aBe mpu-

BaTHIUM IIpefy3eTHUIITBOM y Behoj Mepy y ofHOCY Ha ocobe Koje

IIpUMajy TaKBY IIEH3Mjy, a HEMajy I10cao U He 6aBe ce IPUBAaTHUM
Ipeny3eTHUIITBOM;'

— CrapocHe neHs¥uje Koje Cy cMambeHe 300T eKOHOMCKe 1 pMHaHCHjC-

Ke Kpu3e MOopajy ce HaJJloKHaauTyu (0Baj 3aXTeB je MOBe3aH U ca

Be30M IIeH3Hje, Kao CUTypHe UCIIIaTe, Ca IPaBOM Ha BIACHUIITBO

samruheno wraHoM 23. Ycrasa)®. Cmamyjyhn nensuje, 3akoHo-

laBall MOpa YCIIOCTaBUTH MeXaHM3aM 3a KOMIIeH3al1jy ryburaka

HaHEeCeHUX JOTUYHMM JIMIMMa, Y/Me Ip>KaBa Ipey3uma obaBesy

7la HAKOH 3aBplIeTKa BaHPe/IHe CUTYallije IpaBeHO ¥ Y Pa3yMHOM

POKY OBUM JIMIIVIMa HaJIOKHA/IV IOMEHYyTe I'yOuTKe. Y c/y4ajy Kaja

Cy Ip>kaBHe IeH3uje cMambeHe y Behoj mepu, moryhe je ja ce ompennu

IJIXOBO HaJJOKHahuBambe, ai y Marboj Mepy Off CTApOCHMX IIeH3Vja.

Y cBojoj omymu op, 6. pebpyapa 2012. rogvHe, ucIuTyjyhn 3akoH-

CKe ofpenOe Be3aHe 3a CMameme MeH3Mja U JP)KaBHUX TIeH3Nja 3a BpeMe

€KOHOMCKe KpM3e, YCTaBHU CYJI je MMao IPUIKKY Jja OLleH! KOJIMKO je 3a-

KOHOJJaBall Y BpeMe eKOHOMCKe Kpy3e IIOLITOBAO 3aXTeBe KOj/ IPOUCTUYY

13) Y cBojoj ogynu of 6. pebpyapa 2012. rofyHe, YcTaBHM CYJ je, OPeJ OCTAJION,
MICIIATAO MPOTOPLYje CMatberba MIeHsNja M YTBPAYO Jia je IPaBHA Pery/laTyBa 3a CMabekbe
Ip>KaBHUX IeH3Mja Y U3BeCHOj Mepy nporuBycTaBHa. Huje yrBpheHo na cy mponopuuje
CMarerba CTAPOCHNX [IeH31ja IIPOTVBYCTABHE, aJI je yTBphEHO /ja je paBHa peryaaTuBa
KOjOM Ce IeH3uje eH3MoHepa Koju paje (I BOfie HeKy IpUBaTaH I10Cao) CMamyjy ¥
Behoj mepu, mpoTnBycTaBHa.

14) YcraBHU Cyf je M3pasyo TO MUILIbeHe JOK je paspabnBao panuje popmynu-
CaHy JJOKTPUHApPHY ofipefi0y IpeMa KOjoj 3aKOHOAaBall He MO)Ke IIPOIICATH 3aKOHCKY
perynaruBy kojoM he ce ocobu ko0joj je nopebena u ucmahyje joj ce crapocHa meHsuja
(yxpydyjyhu Ty u gp>xaBHy meHsujy), 36or tora orpannduty MoryhHoct ga crnobomHo
opabepe 3aHMMarbe WM IPUBATHM 110CA0, Tj. 6uhe joj ucrmahen camo jegan geo meHsuje
(omnyke YcraBHOT cyza of 25. okTo6pa 2002. roguse u 3. ferieMbpa 2002. rofuHe).

15) Paspabyjyhu noxrpunapny onpen6y (psu nyT GopMyIIUcaHy y iy Ycra-
BHOT Cyfa of 25. HoBeM6pa 2002. ronyHe), y cBojoj ofmy1u of 6. pebpyapa 2012. ronnse,
YcTaBHU CyJ je 3amasyo Ja ce KOHIIENT YCTaBHOT IIpaBa Ha MeH3NUjy, Kao MepUOgNIHY
JVICIUIATY M3BECHE CyMe, He MOXKe IIOMCTOBETUTH Ca KOHIIEIITOM IIPaBa Ha BIACHUIITBO Y
peroBHOM rpahaHckoM Ipasy.
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13 YCTaBa, Kao U OHe Koje je popMy/Icao YCTaBHY CYf, Y IOIJIENy CMamberha
TIIeH3Mja, ¥ TOM IIPVIMKOM YCTaHOBYO Jja CY HeKe ofipef0e OBMX 3aKOHA Y
cyKoby ca YctaBoMm.'®

Y cBojoj omnynu of; 27. pebpyapa 2012. royHe, YcTaBHU CYH je TyMa-
90 1 HeKe yCTaBHe 3aXTeBe KOjJ ce TUYY COoLMjaiHe ToMohy mopoaniama
KOje IIOfIVKY MaJIONIETHY JIELY, Tj. IUTakba JOfe/Ie ¥ OTPaHMYaBarba MCIIIaTa
3a IOPOJMI/BCKO OJCYCTBO MajKe M OJCYCTBO OLIa, Kao I JOJaTaKa 32 MajKy
¥ 0113, a KOja Cy AMPEKTHA IIOC/IeINIla EKOHOMCKE KpH3e.

IIpoMeHa y BUCHHM II€H3Mja Y BpeMe €KOHOMCKE Kpu3e Y JOKTPUHHA
YcTaBHOT Cyfja 0 3ajeMYeHVM ITpaByMa 13 00/1aCTy COLMja/THe 3AIUTHTE He
MO>Ke Ce TpeTHpaTi Kao pepopMa 3ajeMueHNX ITpaBa COLMjaHe 3alITHTE.
J3meDhy mux IOCTOjU CYIITMHCKA pas/nKa. Y CIydajy Aa 3aKOHOfIaBall Ofl-
Jy4M Jja IPEeyCTPOju NEH3MOHM CUCTEM Y BpeMe eKOHOMCKe Kpu3e, MOpa
ce yCTaHOBUTM M3BECTAH IIpe/Ia3Hy IIEPUOJ] I MEXaHM3aM 3a HaJJOKHa/ly
ryburaka miyma KojuMa ce Te IeHsuje foaebyjy u uctahyjy."”

3.3 Ocobenocitiu goxitipuHe Kojom ce oipanu4asajy sajemuena upasa
u3 obnacitiu coyujanHe 3auiitiuiiie y 6peme eKOHOMCKe Kpu3e

[Tpunukom pasMarpara JOKTPUHE KOjOM Ce OTpaHM4aBajy IpaBa U3
o0acTy colyjaiHe 3alITUTe 32 BpeMe eKOHOMCKe Kpu3e, Kojy je hopmy-
nMcao YcTaBHU CyJ, HaMehe ce muTame 1a 1 ce 0Ba JOKTPUHA MOXKe Olle-
HUTMY, Y UISBECHOM CMICITY, KaO HE3aBJMCHA JOKTPIHA 3a OTPaHMYeIbe IIPaBa
NnIa, UK ce Moke pehn fia je oHa jefaH off efeMeHaTa OMIITE JOKTPUHE O
JbYZICKVMIM TIpaBuMa (IocebaH CTydaj OrpaHnyerba Ipasa).

Ha ocHoBy jypucnpynennuje ECJbII, YcraBuu cyp je popmynucao
OIIIITE KPUTEPUjyME 3a OTPaHNYEIH€ IIPABa JINIIA, BUILIE ITyTa 3ala3yBILIN
fa YcTaB H03BO/baBa OIpaHMYebe JbYICKIX IIpaBa I cI0060/a y CTy4ajy Kaja
nocroje cnenehu ycnoBu: Kaja je To ypeheHo 3akoHOM; Kajia Cy OrpaHmnYerba
HEOIIXO/IHA Y IeMOKPATCKOM JPYLITBY fa 011 ce 3allITUTIIIA IIpaBa 1 cmobofie
IpYTuX 0coba ¥ BpeHOCTY cafip)kaHe Y YCTaBy; Kafia Cy Y IINTaby YCTaBHO
B)KHI LIW/bEBY; KaJla OrpaHMYerba He IOpUYy IPUPOAY U CYIITHHY IIpaBa
1 c1100071a; Kafia ce TIOLITYje YCTaBHY IPYHLUII IIPOIOpLMOHATHOCTI. OBI
IPUHIMINN YCTaBHOT CyJia CIMYHMU Cy IOKTPVHM 3a OTPaHNYErbe COLMjal-
HUIX IIpaBa Koja je HacTana y cynckoj npakcu ECJBII, kao n npuHnunmma
cappxanuM y Ilosesu EBporicke yHMje 0 OCHOBHMM IIpaBuMa. Y CBOjOj

16) 3axoHopaBall Hije IOIITOBAO 3aXTeB fla He CMabY IIeH3Nje PaJHUX IeH3IOHe-
Pa BUIlLIE HETO OHMX KOjy He pajie. YCTaBHY IPMHINII IPONIOPLIOHA/THOCTY HIj€ TIOIITOBaH
HJ KaJla Cy CMambeHe JIp>KaBHe IIeH3Mje Koje Cy IpMMaJa M3BecHa NnLia.

17) YcraBHU Cyf je TyMa4no 3aXTeBe KOjU ce IpUMelbYjy Kaja 3aKOHOfIaBal] CIIpo-
BOIM peOpMy COLMjaTHNX TIpaBa, Y CBOjoj OfIyLy o 2. cenireM6pa 2009. rofuHe, Kao 1
y omrykama of 4. jyna 2003. rogyae u 3. genem6pa 2003. roguHe.
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omryuy of, 29. nerjem6pa 2004. rogvHe, YCTaBHY CYZ je GOPMY/INICAO OMIITY
IOKTPMHY JbY/ICKUX ITpaBa kopuctehy Beoma mmpox npucTyi.'®
JJoxTpuHa orpaHmyema 3ajeM4YeHUX NIpaBa 13 00/IaCTy COLMjaTHe
3alITHTE 32 BpeMe eKOHOMCKe Kpu3e, Kojy je popMmynncao YcTaBHU CYf
2009-2013. roguHe, ¥ KoOja je HaCTaBaK IIPETXOJHE JOKTPUHE, MOXe Ce
OLIEHUTHU, Y USBECHOM CMICITY, Kao CIelija/iHa JOKTPIUHA 33 OrpaHMYehe
JbYZICKMX IIPaBa Yuje je3rpo CaunmbaBajy (IUTO ce U MOoApasyMeBa), OIIITH
IPUHUUIIN 32 OTPAaHNYEIbE /bY/ICKMX IIPaBa YCBOjEHM Y 3aKOHY O JbYIACKUM
npaBuMa. AKTYM YCTaBHOT CyJja YCIIOCTaBU/IM CY HE3aBUCHY OCHOBY 3a
CMameme 3ajeMUeHIX IIpaBa 13 06/1acTu colujaine 3amTuTe (eHsuja u
IUIaTa), IPYMEUBY CaMO 32 BpeMe eKOHOMCKe Kpu3e. Ta OCHOBa je, Mako
yTeMe/beHa Ha ONIITUM NPUHIMUINMA SOKTPMHE O Jby[JCKUM IIpaBUMa,
IIOTIIOMOTHYTa JONATHUM KPUTEPUjYMIMA: 3aXTEBOM JIa CE CMabEIbe CO-
IVja/THNX TIpaBa (IIeH3uja 1 I71aTa) 3aCHIBA Ha OKOTHOCTIMA Koje CBefloue
0 IIPUCYCTBY BEOMa TELIKE €KOHOMCKE CUTYyallMje Y Ap>KaBU U 3aXTEBOM Jia
jé M3[JaTO 3BaHMYHO CAOIIITEE 1a y AP)KaBy IIOCTOjU BeOMa TeIIKa €KO-
HOMCKa 11 GMHAHCHjCKa CUTYalyja, KOja Hije KpaTKOPOYHa; fia ce 3apajie U
IIeH3VIje MOTY CMAambUTH 3a IIePMOT, KOji He IIpestasy jeSHy OylIeTCKy TOfMHY,
JIOK je TOKOM ofjo6paBama IpKaBHOT OyIIeTa 3a HapeJHy TOVHY 3aKOHO-
JaBall Jy>KaH Jla IOHOBO IPOLIEHM €KOHOMCKY CUTYalujy y Ap>KaBu U Jia
IIOHOBO OJI/Ty4M Y IIOT/IEly CMatbelha MOMEHYTUX COLMja/THMX TapaHIja;
fla CMamere Mopa OMTI IPUBPEMEHO I He CMe HapyIlaBaTy OfHOC TIeH31ja
U IIJIaTa KOjy je I0CTOjao Ipe Kpu3e; ja 3aKOHOAaBall Tpeba ja yCTaHOBU
TpaHUILY MCIIOf, KOje ce IeH3uje (M IIaTe) He MOTY CMAIbITH YaK HY 3a Bpe-
Me eKOHOMCKe Kpy3e; Jla Hifje JO3BO/beHO Y Behoj Mepy CMamUTI CTapOCHe
HeH3uje ocobama Koje MMajy HeKM II0Cao M ce 6aBe IPUBATHUM IIpefy-
3eTHUIITBOM (0Baj BayKaH KPUTEPUjYM je YCIIOCTaB/beH 1 Y IPETXOTHOj JOK-
TPUHMN); Jla Cé CTApOCHE NIeH3Mje CMambeHe 300T eKOHOMCKe I pUHaHCHjCKe
KpU3e MOpajy HaJJlOKHAJJUTH, IOK Ce CMarbeHe p)KaBHe IIeH3Mje — CaMO aKo
CY CMamb€eHe y BE/IMKOj MepPY, MOTY Ha/JOKHAIUTH, a/I/i CAMO Y Mar0j MEPH.
YcTaBHM IPMHIMII APYIITBEHE COMMAAPHOCTH, IPOTYMa4eH y KOHTEKCTY
YCTaBHOT IIPMHINIIA jefHAKMX IIPaBa, Ioflpa3yMeBa Jy>KHOCT 3aKOHO/IaBIIa
fla YCIIOCTaBY HeIMCKPYMUHATOPHY MepPy CMambemba 3apajia ocobaMa Imju
ce pap raha 13 pongoOBa Ap>kaBHOT MM OMIITHHCKOT OyiieTa. Kaja ce y
yCTIOBMMa eKOHOMCKe KpJ3e CMambyjy IIaTe, 3aKOHOZIaBall Huje o6aBe3aH
Ha KOMIIEH3all1jy, OCMM aKO TaKBO CMarbere YCTaBHM CYJl Huje IIPOIIacuo
IPOTUBYCTaBHMM, LITO HHUje C/Iy4aj ca neHsujama. Mehytum, yak u y Tom
CITy4ajy, OHe ce MOTY Y pa3yMHOM POKY HaJJOKHAJMTH, a/IN He Y ITyHoj Mepu."”

18) YcraBHu cyp je popMupao OMIITY JOKTPUHY O OTPaHNYEbY /bYACKUX IIpaBa
Kajia je O[/Iy4/Bao O MUTAbJIMa YCTABHOCTY OTPaHNYeba KOHKPETHOT YCTaBHOT IIpaBa
(xoje je 3aKOHOfaBalL] yBeO), Kao Ha IpuMep, crnobofe nHpopMucama.

19) Opnyka YcraBHor cyma op 1. jyna 2013. rognHe.
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Y cBojoj omryun o 1. jyna 2013. roguHe, ogry4dyjyhm o ycraBHOCTHI
CMamemba 3apafia Ap>KaBHUX CTy>KOeHNKa U CyAuja, YCTaBHU CYJ je TyMa-
910 CYWITVHY IPUHINAIA YCTaBHE COMMAAPHOCTH U HAIJIACUO JIa YCTaBHU
IPVHIMNII PYIITBEHE CONMAAPHOCTH, KaJja Cé TyMa4dy Y KOHTEKCTY JIPYTUX
YCTaBHMX NPMHLNIIA (TIPOMOPIIVIOHATHOCTH 1 IPAaBUYHOCTI), He Ofpasy-
MeBa HUKAKaB COLIMja/IHY eTa/INTapy3aM, OGHOCHO Jia He Tpeba HalpaBuTH
Pa3MMKy y BUCMHM 3apajia Koje ce MCITahyjy 13 Ap>KaBHOT MM OIMIITUHCKOT
Oyuera y ckagy ca npupopoM QyHKIVja Koje ce 00aB/bajy, BbIIXOBOM TEXI-
HoM 11 obumHourhy, ofrosopHoIrhy Kojoj mopiesxe Bplere THX QyHKIINja,
ocobeHocTuMa QyHKIIMja KOje ce BpIle, Kao ¥ IpodecroHaHIM HUBOOM
u kBa/mmdrkanmjama ocoba koje Bpure sare pyHkuje. O ceeMy ToMe ce
MOpa BOJAWTY padyHa U Kajja ce ofpebyje Mepa cMamema I1aTa y M3y3eTHO
TEMIKMM eKOHOMCKMM ¥ GPMHAHCHjCKMM YCTOBUMA.

Opnyuyjyhn o yckmabenoctn nsBecHux ogpenaba 3a gp>kaBHu Oy1ieT
2009. roguHe ca YcTaBoM, y €B0joj ommyiu of 15. ¢pebpyapa 2013. ronnHe,
YcTaBHU CyJ je HaIZIacKo Jia ce eBEeHTYa/IHa OfICTYIIamba Off 3aXTeBa, pefi-
JIO>KEHVIX ¥ YCBOjeHMX Y 3aKOHMMa KOjI ce OfjpakaBajy Ha Ip>KaBHU OylieT
U Ib€TOBE IIPUXOJIe ¥ PACXOfie a IPOUCTUYY U3 YCTaBa, yCTaBHUX IPUHIMIIA
IIpaBHe JIp)KaBe 1 OITOBOPHE B/IaflaB/He, MOTY YCTaBHO OIPaBIaTH TeXKHOM
Zia ce 06e36emyI BaykKaH jaBHU MIHTEPeC — Ia Ce FapaHTYyje CTAaOVTHOCT jaBHUX
dbuHaHCKja 1 He O03BO/MN TIpeTepaHo MoBehame [p>KaBHOT OYIIETCKOT fe-
¢umTa 360T M3y3eTHO TeIIKe €KOHOMCKE ¥ PMHAHCHjCKe CUTYal[yje YCIeR
€KOHOMCKE Kpy3e — Ha/lararmbeM JJOHOIEeha XUTHUX U JeIOTBOPHUX Mepa.
YcTaBHM CyJ je KOHCTATOBAO fla Ce, IpeMa YCTaBy, y C/Iy4ajy M3y3€THO Tell-
Ke eKOHOMCKe U (pUHaHCHjCKe cuTyanyje, Koja je ZyropodHa I Tpaje Lysxe
OfI jeIHE TO[IHE, HEe MOYKE TOJIEPMCATH JIa C€ TOKOM YCBajarba 3aKOHA KOjI Ce
OfipakaBajy Ha IPUXOfie U Pacxofie AP>KaBHOT OyIleTa, 3aHeMape IOMEHYTH
YCTaBHM 3aXT€BJ paji¥ yCBajama U CTyllalba Ha CHary OBUX 3aKOHA, Ipa-
BflaBajyhu To HeonxopHouhy ycBajama XMTHUX OTyKa fja 61 ce OB/IafIasio
IOCTIeiNIIaMa EKOHOMCKE KPH3e.

ITpema Tome, MoXe ce pehu #a je OKTpUHA YCTaBHOT Cyja O orpa-
HIYelbY IIpaBa 13 00/1acTy COoLMjaiHe 3allTUTE 3a BpeMe eKOHOMCKe Kpu3e
YCTaHOBMIA TOCeOHe KPUTEPUjyMe, KOjU ce MOPajy HOIITOBATH.

3.4 Oipanuuerve 3ajemuerux tipasa u3 o6naciiu coyujanHe
3awtiuiie y jypucipygenyuju gpyiux ycilasHux cygosea

Y EBponu ce Benuky 6poj yCTaBHUX CYHOBa CYO4NO ca IUTabeM
CMambemba 3ajeMYeHNX IIpaBa U3 06/acTu counjanne samTure. [lonekan
CYHOBY MOPAajy OfTy4MBaTH O IIOCTIefUIIaMa M3BeCHUX pedopMu M eKo-
HOMCKe Kpu3se. Tako cy eKOHOMCKe IIPOMEHe NPUMOpaJie HEKe yCTaBHe Cy-
IoBe Ha MoaudUKaIMjy JOKTPUHAPHE ofpenbe Koja je HeKala cMaTpaHa
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OCHOBAHOM. Y M3BECHMM CITy4ajeBIMa, INTaba IIpaBa 13 00/1acTy CoLyjal-
He 3alITUTE II0CTasIa Cy IpeJMeT PasIM4INTOr TPETMaHa Y YCTaBHOM IIpaBy
u npaBy EBporicke yunje.*

Tpeba o6parnTy maxmy Ha Ipecyny YcTaBHOT cyfa Pemy6nmke
Jletonnje,” op 21. meem6pa 2009. rofuHe, Y K0joj ce MCIMTUBANA ycKnabe-
HOCT HEeKUX ofjpefiaba 3aKoHa O Ip)KaBHYM IIeH3UjaMa Y MICIUIATH IpyKaBHe
nomohn y nepuony ox 2009. no 2012. roguHe. Y 0BOj Ipecyan KOHETA je
Ipyradmja ofjyKa o MUTAmbMMa CMambemha IpaBa 13 00/1acTU ColujaiHe
3aIITUTE — [IeH3Mja — 3a BpeMe III00aTHe eKOHOMCKe Kpiu3e, y OBHOCY Ha
YcraBuu cyn JlutBanuje. Ha ocHOBY aTux oKomHoOCTH, YcTaBHM Cyq Jle-
TOHMje je 6e3 ycTe3ama yTBPAVIO Jia je CMamberbe IIeH3Mja ypeheHo 3akoHOM
IPOTHBYCTABHO, [ Cy OCIIOpeHe ofpeniOe IorpelIHe Off TPEHYTKA IBIXOBOT
ycBajama, ofipehyjyhu n Haums usspiiema npecyzpe.*

YcraBuu cyp Jletonuje je cMaTpao fa ce CMarmbermbe IeH3Mja MOXKe
CITPOBECTH jeINHO aKO Ce MCTOBPEMEHO YCBOj! 1 IIpaBHa ofipeni6a o Kac-
HjOj HaJJOKHAAV HOBLA. [[pyruM peunma, ItaHupajyhu TakBo IpuBpeMeHO
CMameme, 3aKOHO/aBall je Jy>KaH fa 06e30e1y KaCHNjy IIOLITeHy HaJoK-
Hapy. llltaBuine, y cKagy ca ONIITUM APYIITBEHUM MHTEPECUMA, JPKa-
Ba MOpa JlepMHMUCATH TPyIle IeH3MOHepa Koje he 61Ty usysere u3 oBor
CMambemba, NN Ha Koje he ce mpminkoM cMmamerma IPUMEHUTH JPYyTadnji
kputepujyM (cras 111, 32). ['maBHy apryMeHT Ha OCHOBY KOTa je YCTaBHM CYJ
OIIEHNO Te ofipeibe 3aKOHa Kao IPOTUBYCTaBHE OUIIO je M30CTajame pas-
JIMYATOT MPUCTYIA IPUINKOM CMarberba IeH31ja, Kao I HEyCIIOCTaB/batbe
KOMIIeH3alluje 3a CMamberbe IeH3Mja U ofiroBapajyher npenasHor nepnona,
360r yera ocriopeHe HOpMe HUCY O1Ie Y CaI/TacCHOCTH ca WIaHoM 1. Ycrasa.

Opnyka YcraBHOT cyma Ykpajune” ox 26. genembpa 2011. moxke
Ce OLIEHUTH Kao C/Iy4aj y KOMe je YCTaBHU CYy/J| IPUMOPAH /la 32 BpeMe

20) Ogmnyka YcraHor cyza Pemy6nuke Yemnke o 31. janyapa 2012. roguHe,
PL. US/5/12, Cnosauxe nensuje (http://www.concourt.cz/view/pl-05-12).

21) Ogpnyxka YcraBHor cyza Pery6nuke Jletonuje on 21. nenem6pa 2009. ropuHe,
http://www.satv.tiesa.gov.lv.

22) VcraBHu cyn JleToHUje je, TOpef; OCTAIOT, 3aI1a3No Jla BUCKHA CyMe 3a 06e3-
6ebuBame mpaBa U3 06/1aCTY coljMjaHe 3allTUTe KOja jeM4y Ap>kKaBa MOXKe OUTH HOfI-
TI0)XHa TIPOMEHM Y 3aBUCHOCTY Off GOH/I0BA Y AP>KAaBHOj CBOjVMHY; UITAK, 6e3 0631pa Ha
€KOHOMCKY CUTYallujy Y p>KaBM, 3aKOHOJABAI] MOPA BOUTH padyyHa o GpyHaMeHTaTHIM
npaByMa i yTBphernm YeraBom (cras 111, 24). ¥V usBecHuM crrydajeBuMa ce eKOHOMCKA
Kp13a MOXe Pa3BUTH IO Ta4Ke Kajla ce 3aKOHOMIABIy MOpa [jaT c1o6oaa fefoBama ja
IpYMeHY IIPaBHU JIeK — YaK U aKo O TO YTPO3MUIO OCHOBHe crobope yrBpheHe YcraBoM.
Y OKOIHOCTVMMA M3y3€THO OTPaHIYEHMX IPXKaBHIUX QMHAHCUjCKUX pecypca, Ap>KaBa nuMa
€060y fa IIPOMeHM YC/IOBe MEeH3MjCKe MCIIIATe — C LU/beM fia Ce OffP>KU IIpaBefiaH CUCTEM
coumjamHor ocurypama (cras III, 29.2).

23) Opnyka YcraBHor cyna Ykpajure (No. 20-rp/2011) ox 26. nerem6pa 2011.
TOJIMHE y CITy4ajy YCTaBHUX )Kanbu 49 HapofHMX ITOC/TaHMKa YKpajyHe, 53 HapojHa Io-
CTaHMKa YKpajuHe U 56 HApOJHUX IOCTIaHMKa YKpajuHe y moreny yckmaheHocTn ca
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eKOHOMCKe Kpu3e IIpepaji 3BecHe JOKTpUHApHe ofpende Koje cy paHMmje
Oue cMaTpaHe OCHOBaHMM. YCTaBHI CYJ je MOpao Jja TyMaun ofpenbe y
4aHy 22. y yKpajuHCKoM YcTaBy u3 1996. ropmHe: fa jbyficka 1 rpabaHcka
npasa 1 cnrobofe noTsphere YcTaBoM HUCY UCLPIUBEHA; ja Cy yCTaBHA
npasa 1 cnobogie 3ajamuena u Hehe OUTH YKMHYTA; Ia cafip>kaj M 06uM
nocrojehux npasa u cno6opa Hehe 6UTH cMameHM IpUXBaTalbEM HOBUX
3aKOHA M/IM yCBajarbeM aMaHJMaHa Ha 3aKOHE KOjI Cy Ha CHa3M.

YcraBHu cyp Ykpajune je 26. geniem6pa 2011. rogyHe, JOHEO OTYKY
o ycxnaheHocTy Hekux offpefiaba 3akoHa o pxKaBHOM OylieTy YkpajuHe 3a
2011. ropguHy ¢ YcraBoM. Y ¢B0joj ofyry1iy, y3uMajyhu y 063mp eKoHOMCKe
temkohe fpskaBe 1 nmo3usajyhu ce Ha goxkrpuny ECJbBII (mpecyne y cy-
wajeuma Airey v. Ireland (No. 6289/73) u Kjartan Asmundsson v. Iceland
(No. 60669/00), YctaBHM CYE je pOpMyINCao HOBY JOKTPUHAPHM UCKA3,
IIpeMa KOMe COIlijaHa IIpaBa NpeaBuheHa 3aKOHOM HICY U allCOTyTHA.
MexaHusaM ocTBapuBarba OBMX IIpaBa Ap)KaBa MOXKe IIPOMEHUTH, HapO-
YITO Kaja HUje y MoryhHOCTH Jja uX PUHAHCUPA, KPO3 CpasMepHY Ipe-
pacrogpieny ¢oH0Ba, Kako 611 ce Ofp>Kaa paBHOTEXKA MHTepeca YNTaBor
npywrBa. [lopen Tora, TakBe Mepe ce MOTY ofpesuTy 360r moTpebde aa ce
CIIpeye WM YK/IOHE CTBapHE MPETIhe 10 EKOHOMCKY CUTYPHOCT YKpajuHe,
ILITO Ce, TpeMa CTaBy 1. uwiaHa 17. YcTaBa cMaTpa HajBayKHUjOM QYHKINjOM
np>kaBe. MebhyTuM, HelONMYIITEHO je YCIOCTaBUTH 3aKOHCKY PeTy/IaTUBY
npeMa Kojoj he BucuHa neHsuja u pyrux couyjagHNX faBamwa 1 momMmohn
OUTY HIDKA Off HMBOA IIPOMVICAHOT CTaBOM 3. WiaHa 46. YcTaBa YkpajuHe,
jep He IIpy>ka ajieKBaTHe )KMBOTHE yC/IOBe Koju Oy oMoryhmu ofjpxaBame
JbYICKOT OCTOjaHCTBA, IITO je IPOTUBHO 4IaHy 21. yKpajuHCKOr YcTaBa.
Taxo je ycTaBHO 10IyCTMBO IPOMEHUTI MEXaHM3AM M3PpadyHaBamha U3-
BECHUX BpCTa colyjanHux Oeneduiyja u momohu jenHo y Mepu Koja He
CTaB/ba IO} 3HAK MNTarba CaMy NPUPOJY CaJpiKaja IIpaBa Ha COLMjalHy
3aLITUTY.

U YcraBuu cyp [lopryranuje je MMao IpUINKY #a ce 6aBY NUTAbEM
YCTaBHOCTY CMalbeba 33jeMYeHMX IIpaBa 113 00/IacTy COLjaTHe 3alITUTe
y ycnoBuMa riob6anHe eKOHOMCKe Kpuse. Y CBOjoj OITyIM Of 5. anpuia
2013. ropgnHe, He UCK/BYYyjyhu MoryhHOCT fja 3aKOHOZABAlL, y M3y3eTHUM
€KOHOMCKJM OKOJTHOCTMMA ¥ pajin Op>keT cMamberba jaBHOT Jyra, MOXe
CMambUTHU NPUXOJE 3aII0CNIEHNUX Y Ip>KaBHOj ynpasu, Cyj je mpormacuo
HEYCTaBHOM CYCII€H3Mjy TPMHAECTe IIaTe VIV IheHOT eKBMBAJIEHTA 32 3a-
IIOCJIeHe Y IP>)KaBHOj YIpaBy (LITO ce OAHOCKU/IO ¥ Ha JICTe BPCTe M3HOCA
Koju cy ucirahmBaHM 3a yropope McTpakupaya 1 npegasada). Omryka
je mmana ommreo6ase3yjyhy cHary, jep je cycleH3mja KpIumia IPYHIUIT
jeMHAKOCTY KOjU 3aXTeBa IIPaBeJHY PACIOfeNy jaBHUX PAcXOfia, MOIITO je

YcraBoM (ycraBHOCTH) cTaBa 4. y mornaspy VII, ,, TpaHsuimone ogpende” 3akona
Ykpajune o fp>xaBHOM OyieTy Ykpajute 3a 2011. (http://www.ccu.gov.ua).
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BOIMIA HejeflHAKOM TpeTMaHy Ap>KaBHUX CITY)KOeHMKa Y OFHOCY Ha InIja
KOja IUIaTy OCTBApyjy y IPMBAaTHOM CeKTOpy.*

ExoHoMcku u1 prHaHCHjcKY Ipo6IeM fpyKaBe Koju HacTajy Kao Io-
cneania mocrojehe rmo6amHe eKOHOMCKe Kpu3e, yTUIIAIN CY ¥ Ha YCTaBHY
IOKTPVHY O 3ajeMYEHUM COLIMjaTHMM IIPaBUMa KOjy pOPMY/INIIY YCTaBHU
cynoBu. OHU Cy ce CyOuM/In ca CIOKEHUM 3aJJaTKOM Jia OIieHe Jia JIn Cy
OJITyKe KOje Cy yCBOjuIe pyKaBHe YCTaHOBE IIpYMepeHe U Cpa3sMepHe UM-
HepaTyBYIMAa KOjJ IPOUCTNYY U3 YCTaBa.

4. YcTaBHa 3alITHTA 3ajeMYeHNX (MaTepujaTHIX) IPaBa COLMjaaHe
3amrure cyauja. MoryhHoct cMamema 3ajeMueHnx npasa us oomactu
COIMja/IHe 3aIITUTE CY/iMja y YCIOBMMAa €KOHOMCKe Kpu3e

IIpema YcTaBHOM CyAy, Y BaXKHY TapaHIMjy HE3aBUCHOCTU Cyiuja
U CYZICTBA CIafIajy YCTAaBHO 3ajeMYeHa IIpaBa colyjanHe (MaTepujaaHe)
3alITUTE CyAMja, COMUIHOCT 3apajie, IEH3MIOHO OCUTYPatbe Cy[uja U TOMe
IpyMepeHa 3aKOHCKa pery/laTuBa.” YCTaBHM CYJ je BUIIe ITyTa MCTAKao fia
He3aBUCHOCT CYAyja U CyACTBa HUje IpuBUIeruja, seh jemHa o HajBax-
HIjux ob6aBe3a Cyamja 1 Cy[oBa, Koja IpOMCTIYe U3 IpaBa 1A, Koja Be-
pyjy ma cy um nospeleHa mpasa u cro6oze sarapaHToBaHe YCTaBOM, Ha
HETIPUCTPACHOT apOMTpa y CrIopy Koju he moBecTy 10 CYIITHHCKOT pellerba,
Y CK/Iafly ca YCTaBOM U 3aKOHMMA. >

24) Opnyxa 187/13 YcraBHor cyna IlopTtyranmje ox 5. anpuma 2013. roguse,
(http://www.tribunalconstitucional.pt/tc/en/acordaos/20130187s.html). YcraBuu cyp je
HAaI7acno fia, Kajja ofpuiiame Koje ce HaMehe /bynuma koju sapabyjy npuxop y jaBHOM
CeKTOpY Huje paheHo MofjefHAKMM OfjpULIakeM Off CTpaHe CKOPO CBUX APYrux rpabana
Koju ¢y mnaheHu us [PyTrux UsBOpa, KyMY/IaTUBHY, TPajHNjI epeKTU TOT OfPULIatha IPef-
CTaB/bajy Pas3NIUUUT TPETMaH, a LNJ/b CMakbelba jaBHOT Iyra My He obesbebyje afekBaTHy
YTeMETbEHOCT.

25) Y poxTpuHu YCTaBHOT CyAa, u3Meby ocTanor y merosoj opnyuu o 27. Ho-
BeM6pa 2006. rofiuHe, He3aBMCHOCT CYAMja M CYZi0Ba TYMaull ce Kao HhUXOBa HEIPYCTpPac-
HOCT Koja ce 06e36el)yje KoHCOmmammjom, y YcTaBy U 3aKOHMMA, HE3aBUCHOCTH CY/ICTBA
Of1 3aKOHOJIaBHE U M3BPIITHE BIACTU (MHCTUTYIMOHATHA HE3aBJCHOCT), IPOIIefiypaHe
HE3aBUCHOCTHM CY[iija, OPTaHM3ALMIOHE HE3aBUCHOCTH I CAMOYTIPaBe Cy[OBa, IOI0XKaja
Cy[iuija, HETOBPENMBOCTY IMYHOCTY CY/iiije, UMYHUTETA, HEIIOBPENAMBOCTY MaH/aTa Cyfuje
¥ MaTepyjanHyX (COLVjaIHNX) rapaHIinja Cyamje, Kao 1 3a6paHOM Melllatba Y aKTUBHOCTH
Cy[uja MM CY[0Ba yCTaHOBaMa p>KaBHE BIACTU U YIIPaB/baiba, YIAHOBYMMA ITapJlaMeHTa
U IpyruM GYHKIMOHepUMa, IOMUTUYKIM IapTijaMa U MOMUTUYKUM OpraHM3aljaMa u
rpabannma. ¥ cBojoj omyiu, YcTaBHY Cyq Huje GOpPMYINcao KOHAuHY JIMCTY rapaHIyja
3a Cyfiuje U CY[I0B€, /I je 3aI1a310 Jja C€ He3aBMCHOCT Y HEIPUCTPACHOCT CyMja 1 CyfIoBa
06e36ebyjy 1 apyruM rapanuujama koje cy yrephene YcTaBoM u 3akoHMMa.

26) Opnyke YcraBHOT cyfa of 22. okro6pa 2007. roguse, 29. jyna 2010. ropuHe,
14. ¢pebpyapa 2011. rogmue u 1. jyna 2013. roguxe.
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YcTaBHM CyJ je BUIIIe ITyTa HAITIACUO JIa je Ap>KaBa Ay>kKHa fja ob6e3be-
IV conyjamHo (MaTepujamHo) U3Lp>KaBamwe Cyanja Koje he 6urn y ckinangy
ca BVIXOBVIM CTaTyCOM 3a BpeMe BpIllema CyAujcke PyHKIMje, Kao M HAaKOH
ucreKka n3bopa Ha QyHKuMjy.”” 3ajeMueHa colyjarHa 1 MaTepyjaaHa mpasa
Koja cy YcraBoM yTBpheHa 3a cyamje, Mopajy OUTH OCMUII/bEHA TaKO a
OyAy y CKIafly ca yCTaBHUM CTaTyCOM CYAMje M lbeTOBUM JOCTOjaHCTBOM.

[Tpunukom Gpopmynmcama JOKTpUHE O IPaBJMMa COLMja/THE 3AIITUTE
3a cypiuje, YCTaBHU CyJ, je M3BYKAO MMIIEpaTUB CY[AVjCKUX 3apafia U APYTUX
3ajeMYeHMX IpaBa U3 00/1acTy coLMjaTHe 3alITHUTE 13 Havyela He3aBlUC-
HOCTH CYJjUija U Cy[J0Ba YCTaHOB/beHOT YwiaHoOM 109. YcraBa. TuM Hadenom
ce HaCTOoju Jja ce Cy/ije Koje BOJe Cy[CKe IOCTYIIKE 3alITUTE Off CBUX YTU-
1]aja 3aKOHO/IaBHE U M3BPIIHE BJIACTY, Ka0 I Off yTUIIAja SPYTUX JAP>KaB-
HUX YCTQHOBA U PYHKI[MOHEPA, IIOJIMTUYKIX 1 IP>KaBHMX OpraHM3anja,
KOMepLMja/THO-eKOHOMCKMX CTPYKTYPa, WIN IPAaBHUX U PUBNYKUX JINIIA.

YcTaBHM CyJ je y HEKONIMKO CTy4ajeBa HaI/lacuo 3axTeB 13 wiaHa 109.
YcraBa, KojuM ce ycTide noTpeda fja ce 06e36eyt He3aBMCHOCT CyAuja. JoI
y CBOjUM opyKaMma of; 6. genem6pa 1995. roguue u 21. ferem6pa 1999.
rogyHe, TyMmadehn ycTaBHU IPUMHIMII HE3aBUCHOCTY CYAUja M CYACTBA,
YcraBHM cyp je M3pasno CTaB Jja je 3alUTUTA 3apajia U APYTUX 3ajeMYeHNX
IIpaBa COLMja/IHe 3alITUTE CY/INja, jeHa Of] TapaHIjyija Koja IIoMaXke Jja ce
OBaj IPMHIINII CTIIPOBEJie, TAKO fa je peMa YCTaBy 3a0pameH0 CMambJBATH
IUIaTe ¥ pyTa COLMjaHa IIpaBa Koja Cy CyAujaMa Jofie/beHa, Kako 01 ce
o6e30eyia He3aBUCHOCT CyAiMja 3a BpeMe Bpllerma GyHKINja Ha Koje Cy
n3abpaHe. YKO/IUKO ce jefjaH cacTaBHM Jie0 CYyAMjCKe 3apajie CMamby, ajlii ce
JICTOBPEMeHO Jpyry noseha, To ce He cMaTpa cMamberbeM CyyjcKe 3apazpe.”

HesaBucHocT cynuja o6e36ehena je m y cmmcrny crasa 1. wiana 113.
YcraBa, KOjuM ce M3pU4NTO 3abpamyje ia CyAuje TOKOM YMTaBe CBOje Ka-
pujepe IpuMajy APyTy HAKHAZy OCUM 3apajie Koja je yrBpbhena 3a cyanjy u
HaKHa/Jle 32 00pa3oBHe WIM KpeaTVBHe aKTMBHOCTH. Tako YcTaB mpommcyje
CyAMjaMa CTPOTO OTpaHMYEb€ Ha PMMakbe JPYruX HakHaza. C Tauke Iiie-
muiTa 3abpaHa yCTaHOBJ/beHUX WIaHoM 113. YcraBa, cBe cyamje cy jeqHake.

Y opnykama YcraBHor cyfa of 28. mapTta 2006. roguHe, 22. oKToOpa
2007. roguHe u 14. pebpyapa 2011. roguHe, Kao U y ofIykaMa of 8. aB-
rycra 2006. roguue u 20. anpwuia 2010. rognHe, paspahena je 3BaHNYHA
yCTaBHa JOKTPMHA O 3apajy CyAyja Ka0 BaXKHOM €/IEMEHTY IUXOBOT yC-
TaBHOT CTaTyca. YCTaBHU CYJ je Y BUIIIe HaBpaTa M3pas3no CTas (y OIynn
ox 14. ¢pebpyapa 2011. rogmue u y opnykama of, 12. janyapa 2000. rogyse

27) Ogpnyke YcraBHOT cyfa of 21. merem6pa 1999. roguse, 22. okto6pa 2007. ro-
nuHe n 29. jyna 2010. roguHe.

28) Opnyxka YctaBHOT cyza of 8. aBrycta 2006. rofuHe, ofiyke of 22. oKTo6pa
2007. ropuHe, 29. jyna 2010. rogune u 14. pebpyapa 2011. roguse.

29) Ogpnyka YcraBHOr cygna of 14. dpebpyapa 2011. ropuse.
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u 8. aBrycra 2006. roguHe) fa u3pas ,3apaja cyauje“ moppasyMmeBa cBe
JICIUIaTe KOje ce CyAuju ucitahyjy u3 gp>xaBHor 6ynera.

Kapakrep 3ajeMueHMX rpaBa 13 06/1acTy COLMjaIHe 3aIITUTE CYANja
onpebyje ce ycTaBHUM CTaTycoM CyAMja KOju je CYIITUHCKN IIPERYCIOB
3a IJIXOBY HE3aBUCHOCT. YCTaBHU CY/J je BUILe ITyTa, u3Mehy ocrasor u
y cBOjoj opyuu of, 14. ¢pebpyapa 2011. roguHe, HarnIacKo 3axTeB 3a jeli-
HaKJM CTaTyCOM CyJuja KOju Boje Cyficke mocrynke. IIpema oBom 3axre-
BY, MaTepyjaJHe U COLMjalHe TapaHLMje Cyayja MOpajy ce pasInKoBaTu
IIpeMa jaCHUM KpUTEpUjyMuMa KOjU Cy IIO3HATY ex ante Y HUCY IOBE3aHU
ca BobhemeM Cy[CKOT ITOCTYIIKA y TOKY pa3Marpama ofpeheHor crydaja. ¥
VICTOj OJUTYLIM YCTABHOT CyJja Ce HaI/lalllaBa Jla CyJuje U3 MCTOT CUCTEMA
CyHoBa U CyAMje U3 CyfoBa UCTOI HUBOA MOpajy Outu miaheHe 3a cmmyan
II0CA0 Ha C/IMYAH Ha4MH, 63 IUCKPYMUIHALVje VIV IPYBUIETH)a.

YcraBHU cyp je 06e36ea10 1 TyMaderme cacTaBHUX JIe/IoBa 3apafe.
KoHcTaToBao je 1a 3aKoHOmaBall, perynuiryhn ogHoce nosesaHe ca ofpebu-
BambeM CY/IMjCKe 3apajie, MOXKe YCTAaHOBUTH JIa Ce Ta 3apajia — COLMjaaHa
(MaTepujanHa) 3apaja Cyamje — cacTojy U3 BUIIIE CACTABHUX JIEJIOBA, Y KOje
CIIaflajy MeH3MOHO OCUTYypalbe, IofaTHe 3apajie U BaHpegHe 3apaje.”

YcraBHU cyp Takobe olemyje a cy 1 3ajeMdeHa collyjaiHa IIpaBa Cy-
Zivija, HAKOH JICTEeKa HhUXOBUX OB/lanIhema, BayKaH FapaHT HIUXOBE He3aBIIC-
HocTu. Tymauehn oppen6y wiana 109. Ycraa, YeraBHU cyz je popmymicao
3aXTeB Jja 3aKOHOZIaBal] MOpa YCTAHOBUTY 3aKOHCKY peryIaTuBy Koja he
00e30eqyITI He3aBUCHOCT CyAiMje U CY[0Ba, IbJXOBA 3ajeMUYeHa COLVjaTHa
(MaTepujaHa) MpaBa, He caMo JOK CyAMja BpIIN CBOjy GYHKIUjy, Beh n
Kajia My ce opanrhema OkoHYajy.”! 3akoHOAaBal] MOXe, Bofiehn pauyHa o
YcraBy, npenBugeTi n cay4ajeBe y KojuMa ce IeH3Mja UM Ap>KaBHA IIeH-
3nja cyauje (Koja je moBe3aHa ca yCTaBHUM CTAaTYCOM Cyamje) He ucmnahyje
6usuiem cypuju. Kapa ce ypehyje na ce cynujcka nensuja He ucrtahyje 6u-
BILIEM CY[VjJ1, Y3UMajy ce y 003Up pa3jio3u Ha OCHOBY KOjUX Cy IPEKMHYTa
cyaujcka opmamhema.

Taxo je mokTpmMHOM YCTaBHOT cyfa 3a cyauje popMynIncaH MUpoK
CUCTeM 3ajeM4eHMX ITpaBa 13 00/1acTy COLja/IHe 3aIITHUTe, KOji Tpeba ole-
HUTY KaO Ba)KHY IrapaHLINjy BJUXOBE HE3aBUCHOCTH, a KOja Cé He OTHOCU
caMo Ha 3apapy, Beh 1 Ha 3ajeM4eHa colujaHa IIpaBa 10 MCTEKY CYAUjCKIX
opramherma. YCTaBHU CyJ je KOHCTaTOBAO Jja je BaYKHO Jja Ce TaKBe rapaH-
1/je 3a1CTa ¥ YCTaHOBE.

YcraBHU cyf je popMyIICcao CTPOry 3abpaHy cMamerma CyINjCKIX
3apajia ¥ ApyTuX 3ajeMyeHMx npunafajyhux conujannux mpasa. CBaku
TMIOKYIIaj Ia Ce CMambe 3apaja MIN Apyra colujanHa (MaTepujaiHa) mpaBa
CyAMje, VIV OTpaHI4Yerba y Ior7iefly pMHAHCKMpama CyoBa, TPeTHpa ce Kao

30) Ogpnyka YcraBHOr cypa of 14. pebpyapa 2011. ropuse.
31) Inter alia, opmyka YcTaBHOT cyfa of 22. okto6pa 2007. ronyHe.
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HAacpTaj Ha He3aBMCHOCT CyAuja u cygosa’”. OBa JOKTPHHA je Tajbe pas-
pabeHa y ycrmoBuMa eKOHOMCKe Kpu3e.

Y cBojoj ogmyuu op 15. janyapa 2009. rogune, YcTaBHM Cy/[ je ycTa-
HOBIO Jja YcTaB 3a0pamyje cMamembe 3apajja CyAyja, OCUM Y CIydajeByMa
KaJla IIOCTOjy M3y3eTHO TElIKa eKOHOMCKA ¥ (pMHAHCHUjCKa CUTyaluja y
Ip>KaBH, Te [ja je TO J03BO/bEHO jeITHO IIPUBPEMEHO U jeMHO I10 3aKOHY,
HOIITYjyhy ycTaBHM IPUMHIVII IPONOPLUMOHATHOCTH, KOj) IOfIpasyMeBa
Jla ce CY[IMjCKe 3apajie He CMejy CMabUTH Y MepPU KOja yIpo)KaBa BpLIekhe
IBJIXOBE YCTaBHE yiIore i1 o6aBese — Boheme CY[CKMX ITOCTYyIaKa. YCTaBoOM
3ajeMueHe 3apajie Cyuja onpeheHe cy yCTaBHUM CTaTyCcOM CYAMja KOjy BOfie
CYZACKe ITOCTYIIKe. YCTaBHMU CTATYC CYAMje IopasyMeBa yCTaBHY QYHKIV)Y
BoDhema CyICcKMX IoCTyIaKa.

JoxTpuHa o kopekumju (OrpaHNYeny) CoLUjalHUX IIPaBa 3a BpeMe
€KOHOMCKe KpH3e, K0ja je hopMy/IncaHa y jypucrpyaeHIuju YCTaBHOT CY/a,
IpMMEBVBA je Y Ha coliuja/iHe TapaHLyje cyauja. Y cBojoj ommyuu of, 20.
anpuia 2010. ropuHe, YCTaBHY CYA je, HOPeJ, OCTAJIOT, POPMY/INCAO0 M3BECHE
OIILITE IIPUHIUIIE KOjU CE MOPajy IOLITOBATY YKOIMKO Y SP>KaBy IIOCTOjI
€KOHOMCKa KpI3a, a 3aKOHOJaBall MOXKe JJa YCBOjI OJIYKe O CMambeIby CO-
Lja/THUX TapaHLLja.

YcraBHU Cyql He U3[IBaja CMambebe 3ajeMYEHNX COLMjaTHUX IIpaBa
cynuja (3apaja, meHsuja 1 Ap>KaBHUX MeH3Mja)*® y yCIIoBMMa eKOHOMCKe
Kp13e, Off MICTUX COLMja/HNUX IpaBa APYrux ocoba (IOpex 0CTanIor, OHMX
Koje BpiIe QyHKIUje p>KaBHe BIacTu)** KojuMa ce 3apazia ucrnahyje, a
IIeH3Mja Tofesbyje u ucivahyje us ap>xaBHoOr Oyiieta (M Ip>KaBHOT OylieTa
3a COIMjaTHO OCUTYpalbe).

YcTaBHM CYJ je HaI/Iacuo Jia, Kao ¥ CBM OCTa/IN, Cyfija Takohe 1ma mpa-
BO /Ia IITUTY CBOja ITPpaBa, IETUTMMHE MHTepece ¥ O4eKIBamba.” YCTaBHU CY
Ce Cyo4no ca HeaKTBHOIIhy ITap/raMeHTa Kajja 3aKOHCKa pery/IaTuBa Koja je
perynucana sapajie Cyamja, a Koja je u3MemeHa (y4beHa HelloBO/bHYjOM)

32) Ogpnyke YcTaBHOT cyza of 6. nereMbpa 1995. roguue, 21. rereM6pa 1999. ro-
IuHe, 12. jyna 2001. rogune, 28. Mmapra 2006. rogyse u 14. pebpyapa 2011. roguse; ofryke
og 12. janyapa 2000. rogune u 8. aBrycra 2006. rogune.

33) Cynujcka mmeHsuja ce TpeTHpa Kao Ap>KaBHa IIeH3Mja, Te e, Kao ¥ Apyre Ap-
JKaBHe IleH3uje, ucrtahyje us gpxxasHor Gyera.

34) V cBojoj omgnynu of 15. janyapa 2009. roguHe, YCTaBHMU CYJ je YCTaHOBKO
Ia 61 ce 3aKOHCKOM PETYIATMBOM, Y CIY4ajy M3Y3€THO TEIIKe €KOHOMCKe 1 (puHaHCHjC-
Ke CUTyalllje y 3eM/bl, KOja He T03BO/baBa CMambeHO (pMHAHCHUPabe CaMO CYH0Ba, WK
CMam-embe 3apajia caMo CyfijaMa, HEOCHOBAHO CY[OBYU M3JBOjU/IN Off SPYTUX MHCTUTYLMja
KOje BpIIIe IpXKaBHY BJIACT, a CYAMje — Off APYIUX 0coba Koje YUeCTBYjY Y BpILIeY BIacTH
npunajajyhux MHCTUTYIUja [p)KaBHe BIACTH; jadaibe TAKBOT M3Y3eTHOT TI0JI0XKaja Cy/0-
Ba (cynuja) He 6u 6110 y CK/Tafly ca 3aXTeBUMa 3a OTBOPEHUM, IOIITEHNM U CKJIaTHUM
rpabaHCKMM IPYIITBOM ¥ OHMM IITO Ha/laXKe IpaBJa.

35) Ilopen ocranor, ogiyKe YcTaBHOT cyfa of 12. jyna 2001. roguse u 22. okTo6pa
2007. roguHe.
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300r Tellke eKOHOMCKe CUTYallMje Koja ce jaBua y JInTBaHuju Kao moce-
[UIIa TAKO3BaHe ,,pyCcKe Kpy3e, Huje IIOHOBO M3MelbeHa HaKOH IITO je Kpu3a
npecrana. Y cBojoj omryuu ox 8. aBrycta 2006. roguHe, *° omrydyjyhm o
HNTakb}IMa Koja Cy 011 ITIoBe3aHa, IIopef OCTAJION, M Ca CMabeheM 3apazia
cyauja, YcTaBHU CyA je pOpMY/Incao HOKTPUHAPHY ofpef0y ImpeMa Kojoj
PEOBHM CY[0BM MMajy OB/aInhema fja MPUINKOM pa3MaTparba KOHKPEeTHIX
ClIy4ajeBa, IpoljeHe IPOMeHe Y EKOHOMCKO] CUTYalMji, T€ Y CIIy4ajy Hefle-
NI0Bama 3aKOHOMABIIA — YCBOje OfTyKe Y OBOpaHy KOHKPETHOT COLIMjaTHOT
IpaBa InIia. Y BpeMe OBe Kpu3e, IUTalbe CMatberba ¥ KOMIIeH3alyje 3apajia
Cyauje HalwIo ce kao TeMa 1 npex cyaujama ECJBIT.

Y cBojoj ogmynm op 1. jyna 2013. ropune, YCTaBHM CYJj je HAIacuo
Jla y yCTIOBMMa €KOHOMCKe Kpli3e, CMamberbe CY/IVjCKIX 3apajia He cMe OUTH
HecpasMepHO HU JUCKpuMIMHaTopHO. [lopen ocranor, 3apaje ce He MOTY
CMambUTH CaMo Cy[iMjaMa HEKMX Cy[0Ba, HUTU CaMO CyAMjaMa Koje BpIue
oppebene gyxHocTN. He MOXXe ce mOpeMeTUTH IPOIOPIMOHAIHY OfHOC
usMmeby n3HoCa 3apaja cyauja Koje BpIlle pasmndnte Jy>KHOCTH (Ipunasajy
PasIMYNTIM CUCTEMIMA CYACTBA WM PA3ININTIM HUBOVMMA CYyIOBa), yC-
TaHOBJbEH Y BpeMe IIpe I10jaBe I0CeOHO TelllKe eKOHOMCKe Y PYHAHCHjCKe
CUTYyaIuje y fp>KaBy, Kao HU IPOIOPIIMIOHATHI OfHOC YCTaHOB/beH u3Mely
BJICMHA 3apafia pasAMYNTUX KaTeropuja Cyauja u Apyrux auia Koja cy sa
cBOj paj rahena 13 GpoH/0BA Ap)KaBHOT MM ONMIITHHCKOT OyreTa (HIIp.
Ap>KaBHUX CITy>XOeHMKa, MouTnyapa, GyHKunonepa). CBaky IpomycrT Ja
ce TIIOLITYjy HOMEHY T 3aXTeBU Tpeba cMaTpaTy HaCpTajeM Ha He3aBUCHOCT
Cy[uja 1 CY/ICTBa, I1a IIpeMa TOMe U KpluemeM cTaBa 2. wiaHa 109. Ycrasa
Yl YCTaBHOT NIPMHIINIIA IPAaBHE IpKaBe.

Y cBojoj opmyum op, 1. jyna 2013. rogyuHe, YCTaBHM Cy/l Ha/lIasy ja cy 'y
YCIIOBMMa €KOHOMCKE Kpu3e, Koja je orriouena 2009. rogune, miare cyauja

36) VY cBojoj omyun of 8. aBrycrta 2006. rofuHe, YCTaBHMU CYJ je KOHCTATOBAO fja
y CIIy4ajy 3aKOHCKOT IIPOITYCTa, KOju je 3abpameH YCTaBOM, CYLOBY MOPajy MOMyHUTU
IpaBHe NpasHUHe ad hoc, a To ce MOpa YYMHUTH, IIpe CBETa, IPYMehUBabeM OIIITUX
3aKOHCKUX ITPUMHINIIA; MehyTrM, TakBa OfilTyKa Cyfia He yKujia 06aBe3y 3aKOHO/IaBIIa Ia
IOITYHM) 3aKOHCKY NIpasHuHy. [ToMeHyTa ofyryka YcTaBHOr Cy/la 3Ha4YajHa je 3a pefloBHe
CyIOBe IPUINKOM O/Iy4YMBarba O C/Iy4ajeB/MMa KOju Ce TUYY 3alUTUTE COLMjaTHUX IIpaBa
TNIa, TAe 3aKOHO/laBaIl n3beraBa MpaBoBPEMEHO peryncame JaTUX OfHOCA IIPaBHNIM
CpencTBIMA.

37) Hounocehu ommyky ox 15. okto6pa 2013. ropuHe, y cnydajy Rimantas Savickas
v. Lithuania (No. 66365/09) n pasmarpajyhu fonymrenocr xanbe, ECJBII ce mossao u
Ha TIOKTPUHY YCTaBHOT Cyfla KOja je HaMerbeHa CMatbelby 3ajeMYEHMX COLMja/IHMX TIpaBa
cyauja 3a BpeMe ekoHoMcke kpuse. ECJBII je cmarpao fa gp>xasa JInTBaHMja MPUINKOM yC-
Bajarba M IOf[pKaBakba IPMBPEMEHOT CMamberba 3apasia CyAyja 3a BpeMe eKOHOMCKe Kpu3e
(1999-2003), Huje mpeKOpaumIa rpaHNILy IIpYIMeHe, HaIJIaCUBLIN [ je TYOUTAaK y 3apagu
3a IepUOf, Off TPY TOfVIHe HaJloOKHaheH, MpeMa CIIeljaTHOM 3aKOHY Koju je 06e36eben 3a
TaKBY KOMIIEH3ALIVjy UM IIPeMa OfTYLIM CyAa Y CK/Iafly ca TuM 3akoHoM. IIpesicTaBke cy
OlLierbeHe Kao HeJOMyNITeHe I Y IOIIeNy APYTHX TadaKa TOT CIIopa.
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VI HEKUX JJP)KaBHUX C/Ty)KOeHMKa O1le CMambeHe HeCarlaCHO YCTaBHMM 3a-
XTEBMMa, IPUMEHLMBIM Y YCIOBMMa €KOHOMCKE KPI3€ Ha Taj TUII CMarberba,
qyMe je IIpeKpIleH ¥ YCTaBHYU NPYHIUI IPONOPLMOHATHOCTI . YCTaBHI
CYZ je OLI€HMO IPOTUBYCTABHOM OCIIOPEHY 3aKOHCKY PErylIaTuBy IIyTeM
KOje Cy cMambeH! KoepuUMjeHTH TO3UIMOHNX 3apajia CyAuja IpONInNCy -
BambeM HeINpOIIOPIMOHa/IHE (M3y3eTHO Be/IMKe) Mepe CMambelba, YiMe je
HapYILEH I OfHOC BIUCUHA 3apajia Cy[uja Ha PasAuIUTAM Jy>KHOCTUMA, YC-
TaHOB/bEH y BpeMe IIpe II0jaBe TelIKe eKOHOMCKe I GMHAHCHjCKe CUTYallyje
y ap>xaBu. OH je M3HEO CTaB Jla TaKBa IIPaBHA peTy/laTiBa Huje y CKIafly ca
Haye/I0M HE3aBUCHOCTY CyJyja U CyACTBa, HUTY Ca 3aXTeBMMA U3PAXKEHUM
y wiany 109. cTas 2. YcTraBa u yCTaBHOM Hadenly IIpaBHE IP)KaBe.

Hanmomumem fa cy ce muramyuMa Koja ce TM4y CMarmberba 3ajeMIEHNX
CoIlMja/IHNUX IIpaBa CyAMja y YCIOBMMA €KOHOMCKe Kpu3e OaBUIN U IPYTH
YCTaBHU CY[OBMU.

Tako je 18. janyapa 2010. YcraBHu cyn JleToHmje foHeo npecyny y
CITy4ajy y KOMe je IIpeiMeT OlleHe YCTaBHOCTY OM/I0 3aMp3aBatbe CYAUjCKIX
3apafia, a y Be3y ca IIoA13ambeM IUIaTa BUIINM AP>KaBHUM (QYHKIVIOHEPHMA,
Y YC/IOBMMa €KOHOMCKE Kpy3e. YCTaBHM CyJ JIeTOHUje je OLleHNO OCIIOpeHe
3aKOHCKe Ofiperioe 1 OCTIOPEHO CMamberbe 3apajia Cyaivja, HeyckaheHo ca um-
THiepaTMBMMa KOju IIPOMCTUIY U3 YCTaBa, Kao IMPOTUBYCTaBHO, KOHCTATyjyhu
cnepehe: TeMKM eKOHOMCKM YC/IOBU HaBOZE APKaBY fa IIPOMEHN U CMAIbI
¢buHaHCKpabe CBMX PaJIHIKA Y jABHOM CeKTOpY 6e3 0631pa Ha TpaHy jaBHOT
CeKTOpa Y K0joj paje, bylieTa ip)kaBHe yCTaHOBE MM 0OIaCTY Y KOjOj IeTyjy;
6110 611 HEeTOITYCTVBO CMABUTY (PMHAHCHPAbE CAMO jeJHOT CEKTOPa — CYHIO-
Ba, JJIM CaMO 3apafie CYAyja — ICTO Kao IITO OV 61110 HEOITYCTUBO Y OCTaBMU-
TV GMHAHCUPalbe CaMOo jefjHe IPaHe AP>KaBHIX YCTAHOBA HEIIPOMEHEeHO; YaK
1y ycnoBuMa (PMHAHCHjCKOT Ha3ajoBamba, PUHAHCUPAIbE Ce MOYKE CMABIUTH
jEMMHO Y3 MOIITOBabe YCTABHUX IPUHLINIIA U IIPOLEAYPa, KA0 1 OCHOBHUX
npasa 1 c110607ia, IOTOTOBO Yy IOI/IeNy Haue/la YCTaBHe jeHaKoCTu.”

38) MokTpmHOM YCTaBHOT cyfa GOpMY/INCaHa je Y>KHOCT 3aKOHOJ[aBIla Jja HU
y ycloBMMa eKOHOMCKe Kpu3e He CMambyje 3apajie Koje HAKOH CMamema He 06e36ehyjy
IIpUMepPEeHe XMBOTHE YC/IOBE NaTUM IUIMa. YnmbeHnIa ja ce TakBe 3apafie He CMambyjy,
Y CKIafy ca perylIaTMBOM 3aKOHOJABIIA, He HapyIlaBa IPMHIII IPONOPLIOHATHOCTI
HUTH JpyTe YCTaBHE IPUHILINIIE.

39) Ilpecyna YcraBHor cyna JleTonuje op 18. janyapa 2010. (No. 2009-11-01), y
K0joj je YcraBHu cyn JleToHMje Harnacuo ja cy u cyauje rpahann, Te ga MM BUXOB HocebaH
CTaTyC U yJIora y pyIITBY He /1ajy MMYHUTET IIPOTUB CBMX OKOJTHOCTY Y KOjUMa JIp>KaBa
pellaBa CIOXeHy CUTYalljy ¥ JOHOCK OfIIyKe Y3 MOIITOBame cBojux rpahaHa; y exo-
HOMCKO]j KPJ3J COLIMja/THa CONMMAAPHOCT 3HA4N Jja CBaky rpabaHuH npeysuma cpasMepHy
OZIFOBOPHOCT 3a IIpeBasyIaXeme TEIIKIX IOCTe NI Kpuse, a Ap>KaBHU QyHKIMOHepH,
ykpyayjyhu Ty u cyamje, Mopajy 6utu conupapsu ca rpabanuma csoje gpxxase. Cyx je
HOfIBYKao Jia ocriopeHe HopMe ypebyjy ma nnate cynuja y 2009. 6yay ncTe ca miatama y
2007. a me y 2008, mTo nMa 3a IoCneauLy fa Cy 3apafie, y CTBapy, CMarmbeHe.
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Ycrasuu cyn [omcke je 12. genem6pa 2012. noHeo opmyky*’ y K0joj
je OIleHNMO f1a je 3aKOHCKA pery/IaTyBa Koja je yCTaHOBMIA ,3aMp3aBame”
3apafia Cy/inja — HEIO/M3albe IIaTa y IepUoly Of TOAVHY JjJaHa, carjlacHa
Ycrasy. I[Ipema ociopeHoj 3aKOHCKOj Pery/IaTuBMy, 3apafie Cy/inja HUCY yC-
TaHOB/bEHE Ha OCHOBY IIpOCeYHe HakHaze 3a paj u3 2011, Beh Ha ocHOBY
npoceyHe HakHaze 13 2010, kaga mIate y jaBHOM CeKTOpy HuCy nosehane,
OIHOCHO OuIe Cy ,,3aMp3HyTe cBe oy 2008. ropuHe. YcTaBHU TpUOYHA
je CBOje OfIJIyKe 3aCHOBAO Ha IIOTOPIIAHOj EKOHOMCKOj CUTYaLlUju Y SpKa-
BI, KOja je 3aXTeBasa fia ce Ipey3My XUTHe Mepe, Harjamanajyhu fa je
Boheme Opure o jaBHMM QUHAHCKjaMa TY>KHOCT JpYKaBHUX B/IACTH, a Jja Cy
IOCTYIIIV 3aKOHO/IaBIla OCHOBAHU 1 Y jABHOM VIHTEpeCY — OalaHCUpPaby
Ip>KaBHOT OyleTa.

Tpe6a moMeHnyTH ia ycTaBM HEKMX JipyKaBa cafipxe expressis verbis
onpenbe KojuMa ce 3abpamyje cMamberbe 3ajeMIeHNX IIpaBa CyAuja Ha Co-
IIVjaJTHy 3aIITUTY. Tako Cy yCTaBHM CyOBY IOMEHYTHX Jp)KaBa 00aBe3H!
Aa, IIPWJINKOM OJjIydliBamba O CMabehy IIOMEHYTUX SajeM‘IeHI/IX ITpaBa 'y
YCIIOBYIMa eKOHOMCKe KpJy3e, He TyMade JOKTPIMHY Kojy je popmyiucao Yc-
TaBHU CyJ, Beh 1a yMnepaTnBHe ofpen6e YcTaBa IpoTyMade Kao OrpaHyya-
Bame opnamhema Cyza. Ca ToM cutyanmjoM ce cycpeo Bpxosau cyn Kumpa
Kazia je, y ommynu of 14. jyna 2013,* Mopao fa ofroBopy Ha IUTabe Jja N
je 6MJI0 JOMYIITEeHO IIPUMEHNTY 3aKOHCKe ofipenibe Koje ypebyjy cMameme
cypujckux 3apaga. Yman 158.3 Ycrasa Penmy6nmke Kunpa ypebhyje na he
»3aKOH YPEINUTY 3apajie I ApyTe yC/IoBe CIyXX0e Cyauja y CKIafly ca CTaBoOM
1. oBor wiraHa. 3apajie ¥ IPYTy YCIOBK CyaujcKe cmyx6e Hehe 6utn nmpo-
MeIbeHI Ha LITETY CY/yje HAaKOH HheroBOT OCTaB/beba Ha QYHKIu]Y.  Bp-
xoBHU cyp Kumpa je 3amasno, nsmeby ocrasnor, na je wian 158.3 Tako jacaH,
fla He MO)Ke OUTM CYyMHEbe Y TO KaKo ra Tpeba TyMauuTy, a Ja ce 3aKOHMMa
sub judice, Koju TOffpa3yMeBajy HeJOIYCTMUBE HETTOBO/bHE IPOMEHE Y OfTHO-
Cy Ha 3apafie Cyauja, Kpire ogpenbe yctaBHOr WwiaHa 158.3. PasmorpuBum
pasnu4nTe apryMeHTe, BpXoBHM CyJ je Ha Kpajy [OIIA0 /10 3aK/by4Ka Jja ce
ajba ycBaja U Jja ce ynpasHe ofytyke sub judice nmpornaniasajy HeBaxxehuw,
HUIITaBHUM U 6e3 mpaBHOT AejcTBa. Cyz je 3amasno 1 HaralleHy HaMmepy
IpuUCyTHY y BehnHu usjaBbeHNx >kanbm, fa ce JOOPOBOBHO IONIPUHECE
HAIIOpy CllacaBama KMUIapCcKe NpUBpefie, U3PasuBLIN HAY fa he BUX0OB
IpyMep CTIeAUTH Y OCTa/IU ITIOFHOCUOLY XKaIOu.

ITpema TOMe, y BpeMe eKOHOMCKe KpH3e [JO3BO/bEHO je CMAbUTH 3a-
paje cyauja He camo npeMa onpeheHoM nporeHTy, Beh u HeroBehaBamwem
3apajia, OMHOCHO IbUXOBMM 3aMp3aBameM. Kajla ycraHoBe ca ycTaBHUM

40) Opnyka YcrasHor cygna [Toscke of 12. genem6pa 2012. (http://www.trybunal.
gov.pl/OTK/teksty/OTKZU/2012/2012A_11.pdf).

41) Bpxosuu cyn Kumnpa, Jypucaukunja pesusuje, KonconnposaHa cpefcTsa
397/2012 1 480/2012, mpecypa op, 14. jyna 2013. roguse.
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HaJ/I©)XHOCTYMA OJ/Tyqyjy O YCTAaBHOCTH CMambelba 3apaja CyAuja 3a BpeMe
eKOHOMCKe Kpu3e, Y CBAKOM II0jeAMHAYHOM CITy4ajy MOPajy OATyIMBaT O
TOMe Jja JI) je OTPaHM4Yebe IOMEHYTOT COLIMja/IHOT IIpaBa JONYLITEHO U fia
M je 3aCHOBaHO Ha ycTaBy. OfIyKe TMTBAHCKOT U MTO/bCKOT YCTABHOT CyZia
I0Ka3yjy fa HeroBehaBarbe 3apajga Cyamja TOKOM eKOHOMCKe Kpu3e, MaKo
caMo 110 cebu MOXKe OUTY OLIeEHeHO Kao YCTaBHO, Y Pa3INIUTUM OKOJI-
HOCTMMAaA MOXX€ JOBECTUN OO Pa3INMINTUX OIIYKa YCTaHOBaA Ca YCTaBHUM
HaIIeXHOCTHMA.

3ak/byvak

YcraBHu cyn Perry6muke JIutBanuje je GopMmpao MUpPOKyY U Ipe-
II03HAT/BUBY JOKTPUHY O MOTYhHOCTM OrpaHMYerba COLMjaTHNX IIpaBa 3a
BpeMe eKOHOMCKe Kpu3e. OBa JOKTpMHA ce 3aCHMBA, u3Melhy ocTasor, Ha
VIMIIEPATMBMMA IIPABHE JIPXKaBE, jeJHAKMM IIPaBMMa, IIPAB/Y, IIPOIIOPLIO-
Ha/IHOCTY, 3AITUTH JIETUTYMHMX OYEKMBAha, IPYLIITBEHOj CONMUIAPHOCT,
YCTaBHOM KOHIIETITY Jp)KaBHOT OylieTa i IPYIMM YCTaBHUM 3aXTeBUMA.
YcraBHu CYA je popMy/rcao U3BeCHA OIIIITA Hayesa Koja ce MOpajy MOIITO-
BaTM KaJja, Y OKOJTHOCTMIMA €KOHOMCKE Kpy3€, 3aKOHO/IaBal] yCBOjY OJIITYKe O
CMamberby 3ajeMUeHNX IIpaBa 13 00/1acTy colMjanHe 3amTuTe. Ta JoKTpuHa
je HacTaa 1 Iof, yTuIajeM Mel)yHapoHOT IIpaBa, OMYT IpaBa M3/I0KEHOT
y EBpoIICKOj KOHBEHLIMj! O JbYACKUM IpaBuMa. [Ipunukom pasmarpama
C/Ty4JajeBa IIOBE3aHMX Ca OCTBAPMBAbEM COLMjA/IHMX NPaBa, YCTAaBHU CYJ,
BOZIM padyHa O CY[CKOj IPaKCU YCTaBHUX CY[OBa APYTUX Ip>KaBa.

Pesnme

ExoHOMCKY 1 prHAHCHjCKY IpoO/IeM Ap>KaBa, Ha Koje ce MOXKe IIe-
JaTy KaO Ha €KOHOMCKY KpM3y Y KOHTMHYUTETY, M3BPIIM/IN CY YTUIIA] Ha
YCTaBHY IOKTPUHY O 3ajeM4YeHIM IIpaByMMa 113 00/IaCTU COLlMjaTHe 3aIlTH -
Te KOjy GopMymmury yctaBHU CyfoBu. OHU Cy ce CYOuM/IN ca CIOKEHNM
3aJJaTKOM OlLielbMBalba Jla /iU Cy OfITyKe Koje Cy JJOHe/Ie Ip)KaBHe YCTaHOBE
IpYMepeHe ¥ CpasMepHe 3aXTeBMMa KOjy IPOUCTUYY U3 yCTaBa.

ExoHOMCKa Kp13a je HOKpeHy/Ia OpojHa C/I0)KeHa IITama 3a YCTaB-
He cypoBe. Kao mpBo, fja i ¢y ycTaBHU CY[OBM, CYOUeHM ca ITI0OATHOM
€KOHOMCKOM KPM30M, Y CTamYy fia ce 6aBe MUTambJIMa IOBE3aHNM Ca €KO-
HOMMjOM, OJJHOCHO Jja OfI/Ty4yjy O YCTaBHOCTM XUTHIUX M€pa IITEe[be Koje
Ip>kaBa JOHOCK. Y YCTIOBMMA I7T00ATHIX €KOHOMCKIX Mepa LITefbe, Mo-
roheHa cy HajoceT/bMBMja IOAPYY)ja, KAO IITO CYy 3ajeMyeHa IIpaBa 13 00-
JIAaCTY COLMjaTHe 3aIUTUTE, a MUTakba IeH3Nja, 3apajja UIu IOPOAU/bCKOT
OZICYCTBa IocTasa cy ropyha murama.
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Jypucnpynenuuja YcraBHOT cyfa J/IuTBaHuje popmynucana je
TOKTPMHY KOjOM Ce OrpaHMYaBajy 3ajeMueHa IpaBa 13 00/IacTy coumjai-
He 3alTHTE 3a BpeMe eKOHOMCKE KpI3e, a IIEPUOJL Y KOME je 0Ba JJOKTPUHA
HacTajaza MoXKe ce ogienuta y ise dase: ox 2002. 1o 2006, kaga je YcTaBHM
CYZ OJUIy4MBaO O YCTaBHOCTM IIPABHMX aKaTa KOj/Ma Ce Cy>KaBajy coLmja-
He TapaHIyje, y CUTyalMju HacTasoj 300T yTuliaja T3B. ,pycKe Kpuse“ Ha
npuspeny J/IutBannje (y ToM nepnopy je YCTaBHU CYJ| YCBOjMO HEKOJN-
KO OJI/TyKa Koje Cy mouesie fia popMupajy JOKTPUHY O CMambemby 3ajeMye-
HIIX TIpaBa 13 00/IacTy COLMjaTHe 3alITUTE Y BpeMe eKOHOMCKe Kpu3e);
u of 2009. Ko maHac, Kajja je YCTaBHM Cyj, GOpPMMPAO YCTaBHY JOKTPUHY
0 OrpaHNYelY IpaBa 13 00/1aCTY COLVjaTHe 3alITUTE Y CUTYalMju Hac-
Tasoj 360r MocennIa r7106aIHe eKOHOMCKE Kpu3e 110 IIPUBPeNY JpKaBe
JIntBaHuje.

JIoKTpyuHa O OrpaHMyYelby 3ajeMYEHNX COLMja/IHMX IIPaBa 3a BpeMe
eKOHOMCKe Kpu3se, Kojy je YcTaBHM cyx popmynucao y nepuony nsmehy
2009. n 2013, a Koja je HacTaBaK NPETXO[HE JOKTPUHE, MOXKE C€ OLEHUTI
Kao CIlelMjaiHa IOKTPMHA O OTPaHNYelbY JbYICKUX IIPaBa, YMjy CYIITUHY
YIHe ONIITeNpyXBaheH) NPUHIVIIN OrpaHNYeha /bYACKUX IpaBa. AK-
TVMa YCTaBHOT CyZia YCIIOCTaB/beHE Cy U HE3aBJMICHE OCHOBE 33 CMaIbEeIhe
rapaHIiMja caMo COLlMjaTHMX IpaBa (IIeH3uja 1 3apajia) 3a BpeMe eKOHOMC-
ke Kkpuse. OHe Cy, MaKO Cy yTeMe/beHe Ha OIIITUM HadenuMa JOKTPUHE O
JbY[ICKMM IIPAaBUIMa, NOIybEeHE U I0IaTHUM KPUTEPUjYMUMA, KAaO Ha IIPU-
Mep: 3aXTeBOM Jla Ce CMamembhe 3ajeMUeHIX IIpaBa U3 00IacTy comyjal-
He 3amTnTe (IIe€H3Mja 1 3apajia) 3aCHMBA Ha OKOJIHOCTMMA KOje CBefioue
O NMPUCYCTBY BeOMa TEIIKe eKOHOMCKE CUTYallyje y Jp>KaBy; 3aXTEBOM 3a
IIOCTOjarbeM 3BAHMYHOTI CAOIIITEHA A Y AP)KAaBU IIOCTOjU BEOMA TeIlIKa
eKOHOMCKaA ¥ pMHACKjCKa CUTYalMja Koja HIfje KpaTKOPOYHa; 3aXTeBOM
la ce 3apafie ¥ IIeH3Mje MOpajy CMambUTH Ha IIepUOJ, KOju He IIpeasu jefi-
HY OyIIeTCKy TOAMHY, JOK je IPUIMKOM ofoOpaBama Ap>kKaBHOT OylleTa 3a
cnepehy roguHy HOpMOTBOpALL Iy>KaH fla IOHOBO IIPOIeHV €KOHOMCKY CH -
Tyalyjy y Ap>KaBy U JIa IOHOBO OJUIy4M Y IIOITIEy CMamberba IOMEHYTUX
COLMja/IHUX TapaHIyja; la CMalbemhe Mopa OUTYU IPUBPEMEHO 1 He CMe
HapylIaBaTy IPONOPLMOHATHI OfHOC II/IaTa ¥ HaKHaJa KOju je II0CTOjao
Ipe KpM3e; Ja 3aKOHOJABal] MOXKe 1a YCIIOCTaBy IPAaHNUILy MICIIOJ, KOje TIeH-
3nje (v mnare) Hehe OUTHU cMamMBaHe YaK HI 32 BpeMe eKOHOMCKe KPI3e;
fia Hije J03BO/beHO Y Behoj Mepu cMamNUTHU CTapOCHe MeH3Mje Jofe/beHe
ocobama Koje 1Majy Imocao WM Bofie IpMUBaTaH 0cao (0Baj Ba>KaH KpUTe-
PYjyM je YCIIOCTaB/beH Y IPETXOAHOj JOKTPUHM); Ia Ce CTApOCHE IeH3Mje
Koje Cy cMambeHe 300T eKOHOMCKe 1 PMHAHCHjCKe KpH3e MOpajy HafloK-
HaJIUTH, TOK Ce CMalbeHe Jp>KaBHe MeH3Mje — CaMO YKOIMKO Cy CMarbeHe
Y BEIMKOj MEPU, MOTY HaJJOKHAJUTH, a/li CaMO Yy Mamb0j MepU. YCTaBHO
HauesIo JPYIUTBEHE COMJAPHOCTY, TYMauy€HO y KOHTEKCTY YCTaBHOT ITPUH-
/I1a je[IHAKVUX IIPaBa, IOgpasyMeBa NY>KHOCT 3aKOHOJABIIA [ja yCIIOCTaBI
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HeJVICKPMMIHATOPHY CTEIIEH CMambeba 3apajja IMIMa Koja Cy 3a CBOj 110-
cao wraheHa 13 GoH/0BA IP>KABHOT MJIM OIIITHHCKOT Oyliera.

TpeHyTHO je IpeAMeT MaKibe U MITatbe CMalbetba 3ajeMUEHIX ITpaBa
13 0071aCTY coLMjajiHe 3aIlTUTe CYAMja, OMHOCHO CMaberhe IhIIXOBUX 3a-
pana. Gopmymuryhu JOKTpUHY 3ajeMUeHNX ITpaBa 13 00/1acTy coLuja-
He 3alITUTE 3a CyAuje, YCTaBHU CYJ je MCTaKao Kao MMIIEpaTUBeE CY[MjCKe
3apafie 1 BMXOBA 3ajeMYeHa COLMja/IHa IIpaBa 13 Hade/la He3aBYICHOCTY
CYAMja M CYZIOBa yCIIOCTaB/beHOT y 41aHy 109. YcraBa. CucreM 3ajeMueHNX
COIVj/THUX IIpaBa CyAuja, GOpMYIIICaH Y JOKTPUHY YCTaBHOT Cy/a, Tpeba
OLIEHUTH KO BaXKHY rapaHIijy HE3aBUCHOCTY CY/IMja, LITO ITOCTaje MATabe
O] HAPOYMTOT 3HAYaja y yCIOBMMa €KOHOMCKE Kpu3e, KaJla 3aKOHO/aBalj
IIOCTaB/ba OTpaHMYeba Ha MOTyhy BUCHHY 3apajia U IIeH3Mja. YCTaBHY CYJ
je y cBojoj ommyuu op 1. jyna 2013. jabe paspauo JOKTpUHApPHE Ofipende
3aCHOBaHe Ha OIILITOj JOKTPUHY CMamema IIpaBa 13 00I1acTy ColyjamHe
3amrTute (IUIaTa u eHsyja) y yCIoBMMa eKOHOMCKe Kpu3e, pOpMYIICcaHoj
y ofIyu YCTaBHOT cyja of 26. MapTa 2006, y K0jOj je CaOIlllITeH 3Ha4aj
IIOIITOBAakba IPUHINMIIA IPOIOPLMOHATHOCTY IPUIMKOM YCIIOCTaB/batba
KOHKPETHMX OIpaHuYerba Ha 3ajeMYeHa ColyjajiHa IIpaBa.
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IIpod. ap Kpacen Croitue CroitueB
Cypnuja YcraBHor cypa Perry6nuke byrapcke

HAJUTEZKHOCT 1 KOHTPOJIA YCTABHOCTH
Y PEITYB/INIIN BYTAPCKO]

HapnexxHOCT ce y KITacM4HOM CMUCITY OJHOCH Ha HE3aBMCHO pella-
Bame ofipehennx npasHux cioposa. Hagnexxnoct oxpebyje mrra je pedeHo y
ofipeheHOM ITpaBHOM ITPOMINICY 1 MepY y K0jOj je MOHAIIame Y CKITa/ly Ca BUM
ycaIJIallleHo ca IpaBuIuMa yTBphennm sakonom. HappiexkHOCT peficTaBrba
IIOCTYIIaK IIPYMEHE IpaBa I y TOM je CMUC/TY 3aCHOBaHa Ha IIPaBy U Hbero-
BOM CIIpOBODemY. 3aT0 y IIOI/Iefy CBUX ITpeMeTa KOjy ce OfHOCe Ha IIpaBHe
CIIOPOBE, a1 y KOj/IMa Ce CIIOPOBM He OJHOCE Ha IIPMMEHY IIpaBa y KOHKPeT-
HUM C/Iy4YajeBlMa, PelllaBatbe CIIOpa He MPeCTaB/ba MTabe HAJIEKHOCTI.
ITpumep Tora je yCTaBHOCYICKO pasMaTparbe 3aXTeBa 3a OLEHY YCTaBHOCTU
3aKOHA WM 32 TYMAYerbe YCTaBa; MCTO Ce OFHOCK U Ha OfIITyKe KOje YCTaBHU
CYZi JOHOCH O CAI7IACHOCTH yCTaBa ca Mel)yHapomHVM yroBopuma Koje je aprKa-
Ba [TOTIIVICA/IA, & IIpe IIXOBe paTyduKalyje, OfHOCHO O CaIJTACHOCTY 3aKOHA
ca onurenpuxsaheHVM cTaHgapauma MehyHaponHor npasa. Hapmexxsoct y
K/TaCMYHOM CMUC/TY HE Ba)KV y TAKBUM C/Iy4ajeBMMa YIIPaBO 3aTO IITO Huje
ped o IIpUMeHM IIpaBa y CMIUCTY YTBphuBama y Kojoj je Mepy KOHKpPeTHO
IIOHAIIAkbe Y IIOIJIENY PENIEBAHTHOL IIPABHOT IIPaBIJIa y CK/Ia/ly Ca 3aKOHOM.

Ta mpemuica je o OCHOBHOT 3Ha4aja i1 HOTPeOHO je MMATH Y BUALY IbeH
LyX U JIOTYIKY IIPVJIMKOM M3Bohera 3aKk/bydaka O KOHKPETHOM IINTakby Be3a-
HOM 33 KOHTPOJIY YCTaBHOCTY — IIOYEB Off CYIITVHE 3aXTeBa, OfCYCTBa yoOu-
JajeHMX CTpaHa y IOCTYIIKY Koje 61 6paHumie cBoje MHTepece, IIOC/IeANIIa
caMe npecysie, nTx. IIpo6mem exxu y ToMe [a ¥ IIpakca ¥ Teoplja Marbe VI
BHIIIE OfICTYIAjy Off Ibe. YUMIbEeHN CY HEKM MOKYILAjy JOHOUIEHha IIpecysia
Koju 611 obecmucv 1 camy Gpopmyiny, mpempaa nocpenHo. Hajuenrhe, mehy-
TVIM, HaWIa3VIMO Ha C/Ty4ajeBe KOji TOTIYHO IpeHeOperaBajy IpeTIoCTaBKy
O CYLITVHM HAaJJIEXXHOCTH, YCTIE] Yera ce JONasy IO OJJIyKa y IOITIENY KOH-
TPOJIe YCTaBHOCTY pajiyl IIPeJCTaB/barba eKJIEKTUYHOT HI3a IPOTUBPEYHIX
3aK/bydaka, a/u Koje, MehyTum, cryxe ofpehennm nypeBuma.

To oTBapa nuTame #a 1, ¢ 063UPOM Ha OICYCTBO KOHKPETHUX
pelema Be3aHUX 3a KOHTPOJIY YCTaBHOCTM, IIPAaBIIa M MHCTUTYTHU KOjU
YJHe TKMBO KIACMYHUX C/Ty4yajeBa HaJIeXKHOCTY MOTY OMTH I103ajM/be-
HU U, aKO je OJITOBOP MOTBPJaH, Y KOjOj C€é MEPU HEIIOCPEJHO OJHOCE
Ha KOHTPOJY YCTaBHOCTU. TakaB je cTaB HEIPUXBAT/bUB jep OCHOBHE
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KapaKTepMCTUKe KOHTPOJIe yCTAaBHOCTY 11 MaTepuje KOjoM ce 6aBM Ipe cBe-
ra ICK/bY4yjy MOTYhHOCT HelmocpeHOT IT0Be31Babha KOHTPOJIE YCTaBHOCTH
ca O3HAaTUM oO/muIMMa rpahaHCKOT, KpMBIYHOT W/IM yIIpaBHOT IpaBa. Kap
TroJ] He IIOCTOj 1 HEITOCPEelaH OKBMUP, IIPABI/IA I MHCTUTY T KaPaKTepUCTUY-
HII 32 KJTaCMYHe 00/IMKe HAJITIOKHOCTY, MOPaMO VIX IIPYJIATOAUTY Ha OATO-
Bapajyhu HayMH 10f yCII0BOM /1a CY HOZIBPTHY TY TTaXK/bMBOM pa3MaTparby
KaKo 01 ce YTBPAMIO [ M Ce OfHOCE U Ha KOHTPOJNY YCTaBHOCTI. AKO
je IUXOBO 3Haueme Ipe CBeTa yoOnMueHo Mof, yTHUIIajeM MojMa IIpaBHOT
CIIopa KOji yTude Ha CyOjeKTUBHA ITpaBa U MHTepece GU3MIKIX WU IpaB-
HIX JIALIA, WA TIOjeIHAL|A /I OPTaHa B/IACTH, OHJIA, KaJla je Y IATAIbY
KOHTpPOJIa yCTaBHOCTH, FbJXOB CafIipKaj He MOXKE a Jla He IPETPII U3MEHE.
YcTaBHO CynCTBO IpeNCTaB/ba HAJJIEKHOCT SUi generis M OHa Ce CaMo
BeOoMa YOIIIITEeHO IPeK/Iama ca KTacMYHIM oO/mIMa HajiiexxHocTi. CBpxa
KOHTPOJIe YCTAaBHOCTH Ce He CBOAM Ha yTBphuBame 1ITa je y ogpeheHOoM
CTy4ajy ycaraauieHo ca IpaBuanMa yTBphernm npasom. OcHOBHA mjeja
KOHTPOJIe YCTABHOCTH je [ia YTBPAM Jja /U je YTBpheHM Mofien, KojeM pere-
BaHTHO IIOHAIIAkhe MOpa Ja ce YIIogo6y, y ckiafy ¢ YcraBoM. Vnak, 4nHn
ce Jja ce Te3a O KOHTPO/IM YCTAaBHOCTM KaO CBOjeBPCHOj BPCTY MOCTYIIKa
ocriopaBa 360r jBe OKOMHOCTH. IIpBO, y OKBMPY yIIpaBHOT CYACTBA je [0-
3BO/bEHO OCIIOpaBaibe IIPABHE ycaraalleHoCT ofpeheHor mop3akoHCKor
aKTa KOju je JOHEO BPXOBHY YIIPAaBHM OpraH. 3ap OH/Ia HMje y IUTakbY jefl-
Ha Te JICTa BpPCTa Hajl/IeXKHOCTU? Pasnuka exm y Tome Jia ce y OKBUPY
(ycTaBHOCYZICKE) KOHTPOJIE YCTAaBHOCTM ITOJHOCY 3aXTeB 3a yTBphuBame
YCTaBHOCTM 3aKOHA, a [ja y YIPaBHOM CYACTBY OCIIOpaBarbe yTU4e Ha IOfI-
3aKOHCKM aKT, a TMMe Ce€ OJJHOCH M Ha 3aKOHCKe nHcTpyMmeHTe. lllTaBnme,
YCTaBHU CY[JOBU y HEKUM IIPAaBHUM CHCTeMMMa ce Takohe 6aBe IpaBHOM
ycaryaueHonhy moj3akoHCKIX aKara Koje je ycBojuia Biasia. VI osze pas-
nuKa usMel)y KOHTpo/ie yCTaBHOCTH U YIIPABHOT CYZICTBA JIEXKM Y KapaKTe-
pucTuKama cropa. ITog3akoHCKM aKT ce 0OMIHO MOXKe OCIIOpaBaTy Ipef
CYZIOM Y MepU Y KOjoj ce OfHOCH Ha IOHOCHoLa >kajbe, Tj. Ha nocrojehn
vy Moryhy yTyIiaj Tor IIOJ3aKOHCKOT aKTa Ha IIpaBa IIOJHOCHUOLA Xajbe
VI QKO Taj aKT NojHocKony xanbe Hamehe onpehene obaBese. Y Tax-
BOM CJTy4ajy, HAITIOXKHOCT Ce OCTBapYje Y CK/Iafly ¢ yoO1udyajeH!M MOJie/IoM
II0 KOjeM HeKO OCIopaBa yIIpaBHU aKT KOji UMa HeKe ofpeheHe opnuke,
uMajyhu y Buy pasnmky nsMeby mojegyHaqHOr yIpaBHOT aKTa U OIIITET
yIpaBHOT akTa. KoHTposna yctaBHOCTH ciepy Apyraunjy noruky. OHa Huje
OrpaHMY€eHa IOjeIMHAYHUM MHTEPECOM, YMje je€ OLCYCTBO Of K/bYYHOT
3Ha4aja 3a IPUXBAT/bUBOCT 3aXTeBa. KOHTPO/IAa ycTaBHOCTM Ce Y CTBApu
ocnama Ha GOpMY/y fa caMo ofipeheHu opranu wiu rpyie jamia MOry ja
OCIIOpaBajy YCTaBHOCT HEKOT 3aKOHA 1 He ITOCTaB/ba MATakbe IOCTOjamba
VIY HETIOCTOjatba IIpaBa Ha IMOfIHOIIee 3aXTeBa 3a yTBphuBame HeycTaB-
HocTu. IIpeTniocrassba ce Jja je MHTEpBEHIMja IPEJMETHMX OpPraHa cama I10
cebu noppehena upeju ofp>kaBamwa CTAOVIHOCTY TOJIMTUYKOT CUCTEMA.
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Mory ce yTBpanTI 11 ApyTe Bese n3Mely KOHTpOIIe yCTaBHOCTH U YII-
paBHor cyacTBa. Ty>x0a y jaBHOM MHTepecy (actio popularis) npencrapipa
II03HAT MHCTUTYT Y YIIPAaBHOM CY[CTBY, Y KOjeM IIUTalbe jaBHOT MHTepeca
HaJyIa3y nojesyHavHy uHTepec. [Ipernocrasspa ce fa rpahanyH nocrymna
y ¥IMe jaBHOT MHTepeca, paay ofbpaHe ofpeheHNX cybjeKTMBHMX IIpaBa y
jaBHOM 1paBy. Takse Ty>x0e, MehyTum, Ipe npencTaB/bajy N3y3eTax, Te mbi-
XOBO IIOCTOjarbe He MOXKe IIPeICTaB/baTy OCHOB 3a OfroBapajyha yommrra-
Bama. Hema, MehyTum, cyMme a ce yTniiaj Ty>k6u y jaBHOM nHTepecy oceha
Y KOHTPOJIU YCTaBHOCTU. Mopa ce IpU3HATH fla Cé KOHTPOJIA YCTaBHOCTH
MO>Ke Pa3BMjaTy IO MOJIENTY TY>KOe y jaBHOM VIHTepeCy y KOHTEKCTY IOjefiN-
HAYHUX IIPeJICTaBKY, HIIP. laBamy rpahaHnma 3ajeqHIIKOr IIpaBa Jja mof-
HeCy 3aXTeB 3a YTBphUBabe yCTaBHOCTH U IIPOIJIAllIaBabeM TOra OCHOBHUM
oBanrhemeM yCTaBHUX CY[i0Ba, @ MOXKe Ce U TBPAUTM fla U CaM 3aXTeB 3a
yTBpbuBame ycTaBHOCTU 06yXBaTa KapaKTepUCTIKe TyXX0e y jaBHOM MHTe-
pecy. Taksa oryuka He 611 3By4asia 6l HeIIO3HATO HY OYTapCcKOM YCTaBHOM
cyny. OH nmpuxBara fia je 4ak 1 3aXTeB — KOjI je IIOfHeO IoTpebaH 6poj
CKYIIITVHCKUX ITOCTaHMKA Jja OU ce HeKM Off HBJX 3aTVM HOBYKJIN, YC/IeT
Jera Taj 3aXTeB Ha Kpajy Iofip>KaBa Mamby OpOj CKYIIITUHCKUX TOC/IAHMKA
HETO ILITO je 3aKOHOM IIPOIMCAHO — IIPUXBAT/bYB jep OpaHM jaBHM MHTEpeC.

JIpyrum apryMeHTOM ce OIIOBpraBa Te3a Ja KOHTPOJIA YCTaBHOCTU 1
K/IaCUYHY OO/IMIN HaJIeXXHOCTH MMajy Majio Tora 3ajeHu4Kor. OBaj ce
apryMeHT 3aCHMBA Ha YMbeHMIM Jja YCTaBHU CY/, IOopey oBnamhema ga
yTBpbyje ycTaBHOCT oipeheHor 3aKoHa yIu Tymaun YcTaB, Takohe Moxe
Jla pa3Marpa CIIopoBe Y MepUTYMY, HIIP. IETUTVMHOCT 1300pa HapOHIX
IIOCTTaHVIKA VIV IIPefiCeIHIKA VIM IIOTIpecefHNKa PerryOnmke, ycTaBHOCT
IONIMTUYKIX CTPAHAKa M YAPY>Keba, CIOPOBe 0 HaJJIeKHOCTH u3Mehy Haj-
BUIINX JIPXKaBHUX TeJIa, Ko ¥ CIIOpoBe M3Mely IeHTpa/HUX 1 JIOKaTHUX
BracTy, uth. Taksy npegmeTn Beh fjajy o6puce okBMpa IpaBHOT CIOpa y
K/IACMYHOM CMUCITY Te Pedn, Kao IITO je M3pu4nTo mnpexsuheno YcraBom,
Te YCTaBHM CyZl MOpa Jia IIPOIJIacy IITa O TOM C/Iy4ajy Kaxke IIpaBo U fia
TO IpMMeHN. [IpyruM pednMa, IpuMeHa OBe aKTVBHOCTH je JOCTa CINYHA
KIaCMYHMM OO/IUIMIMA HAlJIOKHOCTH. AJIU IIOCTOje U 3HaYajHe pasiuKe
usMehy MepuTyMa 0 KojeM je ped U KJIaCMYHNX 00/IMKa HajllleXKHOCTH. My
THM Ce CIy4ajeBMMa CIIOp OFHOCK MICK/bY4MBO Ha jaBHU MHTEpeC ,a He Ha
VIHTepeC MOJHOCKOLIA XajIbe, TO jecT Ha CBe IIapaMeTpe KOji yKasyjy Ha
TO fia he Harmacak yry1aBHOM OCTaTy Ha IOTpeOy OdyBama CTAOMITHOCTI
HO/IMTIYKOT CHCTeMa MAKO Cy MOXKZa IIpeKpIleHa CyOjeKTMBHA IIpaBa.

Keneo 6mx pga ykakxeMm Ha To fja onamhema YCTaBHOT Cyfia, Koja
06yxBaTajy cnpoBoleme HaJIeKHOCTH, He MOTY OMTHU CTaB/beHa Y UCTH
KOIII ca IIpeMeTNMa y KojuMa ce yTBplhyje ycTaBHOCT HeKor 3akoHa. Taksa
cy opnamhema, y Haj60/beM CITy4ajy, KOMIUIEMEHTapHa, jep OCHOBHA OBJIa-
urhema, Kao LITO je KOHTPOJIa YCTABHOCTH U TyMaderbe YcTaBa, oftydyjyhe
ozmpebyjy cyamjcke KapakTepucTyKe YcTaBHOT cyzia. Ilopeq Tora, y HeKuM
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ce C/Ty4ajeBJMa YaK I10jaBJbyjy CyMIbe ja T YCTaBHU Cy[l Tpeba Jja pelasa
TakBe criopose. Ha mpumep, y byrapckoj jour Huje cacBMM jaCHO 3aILTO
YcraBHU cyp Tpeba fia peliaBa ClIopoBe 0 3aKOHUTOCTH 1300pa HAPOLHUX
IIOC/TAaHNKA, JOK IIpeMeTe Be3aHe 3a pe3y/TaTe ONMIITUHCKUX U3bopa
u3bopa rpagioHade/IHNKa Tpeba fja pelraBajy ynpasHu cyfpou. Ha kpajy
KpajeBa, yIIpaBo HaM ITpuMeHa oMoryhaBa jia MI3BOAMMO 3aK/by4Ke O MECTy
oxpebeHor oprana BracTi. YcTaBHM CYZOBM Ce OCHUBAjY IIpe CBera Kako o
pas3MaTpasi yCTaBHOCT 3aKOHA 1 TO Tpeba CXBATUTHU Kao K/bYYHY QYHKIV)Y
IPUINKOM yTBph1Bama BIXOBOT IPABHOT CTaTyca U AenoBama. C apyre
CTpaHe, YcTaBHM CYJ je onanrheH fia aje o6aBesyjyhe Tymaueme YcraBa.
CaMMM TUM HberoBO Ie/I0Babe IIONPYMa MHOTO IPYTadljy MepCIeKTHBY.

Y Hauerny, npo6nem knacudukanuje opnamhema YcTaBHOT cyzia Hije
peLIeHO TeOPeTCKM, ajlu je JOCTa 3HadajHo jep oMoryhyje yobnudaBame
caMe 1jeje 0 CyLITMHM YCTaBHOT Cyfa. AKO IIPETIIOCTaBMMO Jja IPUPOJa
opnanrhema Koja Cy My IOBepeHa IIpefiCTaB/ba KPUTEPUjYM, MOPaMO IpU-
3HATH fa YCTaBHU CYJ IIOCeAyje OCHOBHA oBjaurhema Be3aHa 3a BpIIebe
IIpoBepe YCTaBHOCTH, YK/bY4yjyhu u ycarmameHocT MehyHapogHuX yro-
BOpa ¢ YCTaBOM ) TyMadere YCTaBa, Kao 1 cydcuanjapHa opamhea, Koja
0byxBaTajy cBa ocTtana opnaurhema. Cyfy cy moBepeHa ocTaa opnamhermsa
KOja MIMa Ha pacIiojIaramy 300T BIXOBOT HEIIOCPEIHOT YTUIIaja Ha QYHKIN-
OHMCambe ¥ CTAOVITHOCT HOJIMTIYKOT cucTeMa. OBamhema o Kojuma je ped
ce, MehyTum, pasnuKyjy 1o CymruHu: y 06a clydaja je y muTamy pelaBame
IIPaBHOT CIIOpa BaYKHOT 33 CTAOVITHO (PYHKIIMOHNCAbe OMUTIIKOT CHCTe-
Ma U yIIpaB/baibe JPXKaBOM, a/li Ce IapaMeTpy M Cafpyaj OBUX IPAaBHUX
criopoBa pasnukyjy. CTora ce 4yHU IPUPOJHUM IIOBJIAYEIbe Pa3jINKe 13-
Mehy KOHTpoOJIe YCTaBHOCTH Y yKeM CMICITY Te pedy ¥ OCTa/IMX CITydajeBa
KOj¥ Ce Ty YCTaBHOT CYACTBA, KOjU Ce pelllaBajy Ha OCHOBY Pas/IM4nNTHX
osyanrhema y 3aBUCHOCTH Off ibVXOBe MaTepuje. MehyTuM, c 0631pom Ha
TO Jla OBa IOTOMA oBalrhemwa HUCY ofTy4yjyha, OHa ce He MOI'y HABOJAWUTH
Kao apryMeHT y pa3MaTpamiiMa CYIITIHE aKTMBHOCTH KOja Ce CIIPOBOJIL.

[la 3ax/pyunm, n3pas ,,KOHTPOJIA YCTABHOCTI * He Tpeba J1a Hac foBefie
y 3abmyny. He pau ce 0 Hekoj BpCTY Hafl/IeKHOCTH, Opef, KITaCMYHIX 00-
JIVKa HaJyIeXXHOCTH. Pasmka nexxn y cymrunu opamhera Koja ce Bplie.
3ajeHNYKY eIeMEHT, YKOJIMKO U Jjaj/be MOKYIIaBaMo Ia YTBPAUMO IITa UM
je 3ajeHIYKO, JIeXXV Y YNEHNIIY Jia Ce IIOCTYIAK CIIPOBOAY 1 IIpef YCTaB-
HMM CYZIOM J IIP€J] OCTa/IUM CY[OBMMA, Tj. OHM C/efle KOpaKe IIPOINCaHe
IIPaBOM Y HU3Y KOju JIOBOAYI IO OJ/Ty4MBamba o akTy. CBaka HaJJIeXHOCT je
OpraHM30BaHa Kao MOCTYHAK, OVJIO [ia je Y MUTalky KOHTPOJIA YCTaBHOCTH
YUIY OCTamu o0/IIIM KIacuvHe HajyiexxHocTu. To, mehyTnm, camo no cebu
HIfje IOBOJBHO ZIa OM ce JOKa3asIo fia IOCTOje Pas3INdNTe BPCTe ,HaJIex-
HOCTHU " MCTOT TIOPeKJIa.
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Ancrpakr

Hapnexxnoct ycraBHor npaBocyba je mojasa sui generis. OHa ce camo
Y HajOIIITHjeM CMUCITY TTOK/Iala ca KITACUIHUM OOIMIIMA HalJIeXKHOCTA.
CymTrHa ycTaBHOT HaI30pa Huje 1a YCTaHOBY ILTA je y CKIy Ca 3aKOH-
CKMM IIPOIMCUMA Y HEKOM CIIy4ajy. Vifeja Koja 1exxu y no3aiHy yCTaBHOT
HaJI30pa je OTKPUTH J1a JIU je YCIIOCTaB/beHM MOJEN, Ca KOjUM HEKO IIOHa-
mame Tpeba YCKIaIUTH, M CaM Y CK/Iafly C YCTaBOM.

Osnanrhema YcTaBHOT cyjja, Koja YK/bY4yjy IPYMEHY Ha/ITI&KHOCTH,
He MOTY Ce CTaBUTU Y MICTU KOII ca Cy4ajeBMMa Y KOjuMa ce OfiIy4yje o
YCTaBHOCTY HEKOT 3aKoHa. OBe HaJITIeXKHOCTH CY, Y HajOOIbeM CITy4ajy, KOM-
I7IeMeHTapHe, jep CY YCTaBHM CYIOBU U YCIIOCTaB/b€HN Paiyi Hai3Mpaba
ycTaBHOCTH 3aKoHa. Crora y ToMe Tpeba BUeTH BUXOBY K/bY4HY YIOTY
Koja ofpebyje Kako BIXOB IIPaBHM CTATYC, TAKO U IIXOBO JIeTIOBabeE.
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Hp Kara Cemax
ITpencepuuua YcraBHor cyga @enepannje bocne n Xepuerosune

YIIOPEJHOIIPABH OCHOBV HANJIE;J KHOCTU
YCTABHUX CYJOBA Y BOCHI M XEPIIETOBVHMU

ImefaHo ca cTaHOBUINTA TIOBUjeCTH YCTaBHUX CY/I0Ba U MpobaeMa
TpaH3MIIMje COLMjaIMCTUIKIX 3eMasba, 3a bocHy 1 XeplieroBHy Kao HOBY
IEMOKPATCKY Ap>KaBY Ca JPYIUITBOM Y TPAH3ULVjI, U3PAXKEHOM aCUMeTpUY-
KOM IIOZIjeJIOM BJIaCTH, yJIOTa YCTaBHMX CYy[0OBa VIMa ITocebaH 3Havaj y cIie-
IVQIYHNM JPYIITBEHNM, TOCIOJAPCKIM U ITOJIUTUYKIM yBjeTIMA.

[MotmmcuBamwem Omnher okBupHOT criopasyma 3a mup y buX!, Ycras
bocne u Xepuerosune crynmo je Ha cHary 14. 12. 1995, xoju ocurypasa
yCTaBHOIIpaBHE OKBUIpeE 33 YCTPOjCTBO U PYHKIMOHpame bocHe u Xepuie-
TOBJHE Ha IIOTITYHO HOBUM, OJIMTUYKVIM U IIPABHUM T€ME/bJIMA Y OJHOCY
Ha NIPEeTXONHY NepUOJ,

Y npBoM peny, YcraB bocue n XepuerosuHe y nmpeaMOy/u feTabHO
HaBOJY TeMe/bHE HOPMaTUBHE NPUHIUIIE, KA0 HITO Cy IOLITOBAKE JbY/I-
CKOT JOCTOjaHCTBa, cnobope n jeqHAaKOCTH, TONEpAHIMje U IIOMMperba, Te
IeMOKpATCKe OpraHe BJIACTH ¥ IIpaBUYHE ITPOIieAype Kao Hajoobe CpelcTBO
3a CTBapame MUPO/BYONMBYUX OFHOCA YHYTAp IUTyPATUCTIYKOT APYLITBA.
Yranax II YcraBa cagpku HajlIMpy KaTajor JbySCKUX IIpaBa ¥ TEME/bHUX
cnobona u npornamasa EBpornicky KOHBEHIIMjy 3a 3alITUTY JbYACKUX IIpaBa
¥ TeMeJ/bHMX CT106071a IMPEKTHO NpyMjeruBoM Y bocHu u Xeprierosusu,

1) Onhu oxBupHu criopasym 3a Mup y bocun u Xeprieropunu nma 11 AHekca u T0:
Amnexc 1.A: CriopasyM 0 BOjHMM acleKTMMa MUPOBHOT CIIOpa3yMa,
Amnexc 1.5: CriopasyM o pernoHanmHOj CTabuan3anyju,
Anexc 2: CopasyM 0 MehyeHTUTeTCKOj IMHYjU pasrpaHNderba Y pelleBaHTHUM
NUTabIMa,
Amnexkc 3: Copasym o nsbopuma,
Anexc 4: Ycras bocre u Xepierosuxe,
Amnexkc 5: CriopasyM o apouTpaxu,
Anekc 6: CriopasyM o /byICKUM ITPaBUMa,
Anekc 7: CriopasyM o nsbjernmijama 1 pace/beHnuM ocobama,
Anexkc 8: CriopasyM o [losjepeHcTBy 3a 04yBarbe Hal[MOHA/THUX CIIOMEHNKA,
Amnexc 9: CriopasyM o OCHUBAaIbY jaBHIX Kopriopanuja boche n Xepuerosune,
Amnexc 10: lJuBuiHa MMIIZIEMeHTalMja MUPOBHOT CIIOpa3yMa, 1
Agnexc 11: Cnopasym o MehyHapogHMM HOMUIIMjCKUM CHarama.
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Kao /110 YcTaBa ca M3paBHOM IIPMIMjE€HOM M CYyTIPEMALIjOM HaJ| CBMM OCTa-
MM 3aKOHMMa, anu 1 AHekc I — JlJonaTHy ciopasyMm o /by[CKUM IIPaBMMa
xoju he ce Takobhe npumjewusarn y bocun u Xeprjeropuun.>

Mucturynuje yctaBHUX cyioBa y bocHn u XeprieroBunm yreMebeHe
cy y YeraBy bocue n XepuerosuHe, YcraBy Perry6muke Cpricke n YcraBy
Depepaunje bocHe 1 XeprierouHe, Kojuma ce OCUM HAIJIOXHOCTH ypebyje
OpTaHM3ALNjCKO YCTPOjCTBO, MIPOLieype 1 00BE3HOCT M3BpLIeHha JoHece-
HUX OJITYKa.

1. Hapme)XxHOCT yCTaBHUX Cyg0Ba

Kaz roBoprmo o HafiIeXKHOCTH YCTaBHUX CYH0Ba’, OHe Cy AedrHMpa-
He YcraBoM bocHe n XeprjerosnHe, YcraBom Pemy6mike Cpricke 1 YcraBom
®epnepanyje bocHe 1 XeprieroBuHe, TO Y KpajibeM 3Ha4M 1 AyidepeHpa-
He TIOCTYTIKe, @ TYMe ¥ CIIelIIHe OflTyKe OBUCHO Off BPCTe HAJITIeXHOCTI
v mpupoge croposa. [IndepeHiupame 0BUX HA/JIEXHOCTY 3aCHUBA Ce Ha
YUHEHULM Y KOjOj Mjepy YCTaBHU CY[JOBU, IIOPEN KIAaCUYHOT 3aJjaTKa Koju
ce OTHOCH Ha 3aIUTUTY YCTAaBHOCTHU, OCTBAPYjy M HENOCPEJHN)Y BE3y ca
3aKOHOJABHOM, MI3BPILITHOM ¥ CY[CKOM Bjanihy.

2) 1. KoHBeHLIMja O CIIpeyaBamy U KaXkKibaBamy 37I04MHa reHouypa (1948),
2. Kenescke xonBeHnyje I-1V o samrruty >xprasa para (1949) — u Jonyscku
uporokoiu I-1I (1977),
. KonBennnja koja ce ogHOoCH Ha craryc nsbjermua (1951) u ITporoxon (1966),
. KonBennuja o fpxaBpanCcTBY yaaTnx xeHa (1957),
. KonBennuja o cMamemy 6poja mmia 6e3 apxaspaHcTsa (1961),
. MebhyHapoypHa KOHBeHIIja O yK/Iamkarby CBUX 00/INKa pacHe HUCKPUMMHALIje
(1965),
7. Mebynapopguu makT o rpabanckuM u nomuTudkuM npasuma (1966) n Onun-
oHu mpoTokonu (1966 u 1989),
8. MebyHapomHM TakT 0 eKOHOMCKVM, COL[MjaTHUM M KYITYPHUM IIpaBUMa
(1966),
9. KonBeHnyja o yknamamy CBUX 00/IMKa JMCKPUMMHALIMjE Y OBHOCY Ha XKeHe
(1979),
10. KonBeH1Mja MpOTUB Myderha U [PYTUX CYyPOBUX, HEXYMAaHMX M/IM HOHMKA-
Bajyhux nocrymaka mwim Kaxmasama (1987),
11. EBpoIicka KOHBeHIIMja O CIIpeyaBarby My4ermha HeXyMaHOT JIM ITOHIKa-
Bajyher Tpermana wm kaxxmwasamwa (1987),
12. KouBeH1uja o mpasuMa fjerera (1989),
13. MebynaponHa KOHBEHIIMja O 3aIITUTH IIpaBa CBUX paJHUKa-MUTpaHATa 1
YIAaHOBa BKHUXOBUX Hopoauna (1990),
14. EBpoIicka OBejba 3a perioHanHe je3uke U jesuke MawuHa (1992), n
15. OxBupHa KoHBeH1Mja 3a 3alITUTY HALMOHATHNX MambuHa (1994).
3) Ynanak VI.3.n IV.3.(¢p) YcraBa Bocue n Xeprerosune, wranax IV.I1.10. go 12.
YcraBa Qenepanyje bocHe n Xeprerosnse u Ilornasme IX Yeraa Peny6mmke Cpricke.

AN U1 W W

200



YcraBuu cyn bocue n Xeprerosnue nMa UCK/by4MBY HaJlJIEKHOCT
OflTyuVBama 0 61710 KOjuM CIIOpOBMMaA KOjI IIPOUCTEKHY 13 YcTaBa bocHe
u XepueroBuHe n3Mely 1Ba enturera, wim usmehy bocue u Xeprjerosuse u
jemsor mm o6a entTuTeTa, Wi n3Mely nHcTUTYMja bocHe n XeprieronHe.
Y cymrnay, anamsupajyhn oo, Cyzi oBfije ommydyje o HO3UTVBHUM WIN
HeraTMBHUM CYKOOMMa HaJIeXKHOCTH, Kao ¥ O OMJI0 KOjUM APYTUM CHOPO-
BIMa KOjJ C€ MOTY TI0jaBUTH Y OffHOCKUMA 3Mehy IpyKaBHIX ¥ eHTUTETCKIX
CTPYKTYPa B/IaCTH, OBHOCHO MHCTUTYLMja bocHe u Xeprierosuse.

YcTaBHY CyJ MMa HAJUIEKHOCT fIa OIJIYYM fia /I je VIO Koja ofpenda
yCTaBa WIK 3aKOHA jeJHOT eHTUTETA CyK/IaiHa ca YcraBoM bocue n Xepie-
ropuHe. Mako Ycras, ynanak VI.3.a annneja 2, eKCIZIMIUTHO TOBOPY CaMO
0 »,ozipen6ama 3akoHa eHTUTeTa", C/befiehn 06Besy Cyna ,,na Cyz mozppkasa
YcraB boche n XeprieronHe", 0BUM ce Off OlLljeHe YCTaBHOCTY He UCKIBYIYjy
" 3aKOHM Koje oHocu ITapmamentapna ckynmtuna bocne n Xepierosune.
Vcto Tako, Cyz je HajjmeXXaH Jja MICIIUTA A JIM je Ofi/TyKa eHTUTETa Jja yC-
IIOCTABM CIELMjaTHM [TapaJIe/THN OfIHOC Ca CYCjeJHOM JIp>KaBOM CYK/Ia/lHa
ca OBVIM YCTaBOM, YK/by4yjyhu u ogpende koje ce ofHOCE Ha CyBEpPEHNUTET
" TepuTOopujaiHy uHTErpUTeT bocHe u XepuerosnHe.

YcTaBHU CyJ je HaJyIe)KaH y MMTambJIMa Koja My je IIPOCMjefio O1Io
Koju cyzi y bocau n Xeprieropunu y norjieny Tora fia /i je 3aKOH, Off 4Mjer
Ba)kKerha Heropa OJ/TyKa OBICH, KOMIaTHOMIaH ca YcTaBoM bocHe n Xep-
1eroBrHe, EyponckoM KOHBEHIIMjOM O JbY[CKMM IIPaBMMa U TeME/bHUM
cmobofaMa 11 leHIM IIPOTOKO/IMMA VTN Y IIOT/IEAY ITOCTOjarba VIV JOMa-
1aja Hekor omnher nmpasuita MehyHapopHor jaBHOr npaBa. [TomenyTn cyp
KOjJ je IPOC/INjeayio MUTambe YCTaBHOM CYAy 06aBe3aH je HOCTYINTH CY-
xnagHo ognyun Cypa. Vcro Tako, Cyn je HajyiexxaH y cay4ajy ,,0mokaze”
Homa napopa [Tapnamenrtapne ckynmtuae bocne n Xeperosune mo nmu-
Tarby BUTAHOT MHTEPECA je[IHOT Off KOHCTUTYTUBHMX HapOJia, LITO Ipefi-
CTaB/ba 110 MHOTO Y€MY aTUIIMYaH BUJ, HAJIEXKHOCTH, jep ce NPaKTUYHO
Ha OBaj HAuMH YCIIOCTaB/ba OHOC U3Meby ,,ycTaBHOCYACKe® U ,,3aKOHO-
IABHE BJIACTH .

YcraBHuM cyp je HafIeXKaH [ja OLjjeHy YCTaBHOCT 3aKOHa Koje je [o-
H1o Bycoxu mpezcTaBHUK 3a BocHy n XepiieroBuHy cyncTutymupajyhn
nomahe Bmactn.* Pasmarpajyhn HaBenenu 3axtjes, Cyp je ucTakao #a oB-
nmacTu Brucokor npencTaBHMKa Npousuiaase 3 peeBaHTHNUX Pesonynnmja
Bujeha curypuoctu Yjenumenux Hanuja u boncke pexnapanuje. Mebhy-
TUM, Y KOHKPETHOM CJIy4ajy, OH je MHTEPBEHMPAOo y IpaBHuU cycTaB bocue
u XeplieroBuHe cynctutynpajyhu gomahe BmacTyt u y TOM IOIJIEAY OH je
IjenoBao Kao BracT bocue u XepuerosuHe, a 3aKOH KOjU je OH JJOHMO je
npupope fomaher 3aKOHOIABCTBA, Te Ce MOpa CMAaTpaTy 3aKOHOM bocHe
Xepuerosu-e.

4) Opnyka o6jaBmpeHa y ,,Cmyx6eHOM rmacHuKy bocue n Xeprexosure®, 6poj 1/01.
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Y OKBUpY LIje/IOKYIIHE HAJ/IEXXHOCTU IOJpKaBamba YCTaBa, Kao U
[TpaBuia YcraBHOT cyna’, Huje peryimpaHo jjjenoBarme Cyza 1o BIacTUTO]
VHULIVjaTUBY KOJ, OlljeHe YCTaBHOCT) 3aKOHa.

VicTo Tako, YcTaBHM CyJ je 3ay3€0 CTaja/IuIITe [ja Huje y AyXy YCTaBa
Bbocne n Xeprerosuse u IpaBHOT OPeTKa f1a I03BONN MCIUTUBAIbE aTle-
Nalyje KojoM ce mobuja ofyIyka eHTUTETCKOT YCTaBHOT cyfa’. Ako 6u ce
VICTIMTVYBAJIa OJ/IyKa €HTUTETCKOT YCTaBHOT CY/Ia, JOHECEHA 13 alICTPAaKTHE
HaJISKHOCTH YCTABHOT CY/ia, TO OM Yy KOHKPETHOM C/Ty4ajy 3Ha4WIO Jja ce
KpO3 ,,aIle/IAlVIOHY HaJJIeXKHOCT YCTAaBHOT CY/a IOIMYCTY IOHOBHO VCIINTH-
Bambe ,,yCTABHOCTY  KOHauHe 1 00Be3yjyhe ofiyke ycTaBHOT CyJia, IITO CBa-
KaKO He IOTIaza IoJ] Ha/IZIEXXHOCT YcTaBHOT cyfa boche n Xepuerosune.

Kao 1mrto cam HaroMeHy 1a, 300T CTIO>KeHe YHYTapibe CTPYKTYpe, MO-
mucuupane YcraBom bocHe u XepuerosnHe, mopep YcraBHor cyzia boche
1 XepleroBIHE, UIMaMO 1 €HTUTETCKO-YCTaBHE CY[OBE, U TO: YCTaBHU CYJ,
Depnepanyje bocue n Xeprierosnne n Ycrasuu cyp Penryommke Cpricke. [Tpe-
Ma YcTaBHOM cyny bocHe n Xepijeropuse, cBe QyHKIIMje U OBJIALITeba
KOja HICY ITOBjepeHa nHcTuTyunjama bocue n Xepuerosnne npunazajy
entTureTuma. Penepanyja bocne n Xeprerosune ce cactoju off KAaHTOHA Ca
BEOMa HIMPOKOM ayTOHOMMjOM, a aKO C€ TOME JIofia U C/IOKEHA CTPYKTY-
pa noKanHe camoynpase (onhmHe 1 rpajioBy) Cy4e/baBaMoO Ce C PUjeTKIM
IPMMjepOM C/IOJKEHE [Jp>KaBHE CTPYKTYpe M3 Yera Mpousaasy U U3HUMHO
KOMIUIMIIVIPAHO JUCTpUOyMpare HayieXXHOCTH n3Melyy et pasuHa ycTpoja
Br1actu. Perry6mka CpIicka 1o cBOM YCTPOjCTBY pasnukyje ce og Denepa-
uuje bocne u Xeplerosune, eHTPaAUCTUYKA je OPraHMU3MpaHa 1 HeMa
KaHTOHA ) TOJIMKO HMBoOa Bactu. He ymasehu oBom npmmmkoM y pasjore
Kpeupama OBaKBe CTPYKTYype, He Tpeba 13ryouTy s Biujia ia ce TO JielllaBa
U Y BpeMeHY TPaH3MLIMje U3 paHMjeT y HOBU CYCTaB, Jla CY Ha JjelTy Y pas-
JIMYUTO BpUjeMe pasmndyuTe MHTepBeHNje MehyHaponHe 3ajenHnie u fa
Ce Y TMM OKBUPYMa YCIIOCTaB/ba CaMOOJP)KIIBa eKOHOMMja 1 foMaha BriacT,
Te [ja Ce OJBMjajy U IPOLeCH YK/by4lMBaba Y eypo-aTAaHTCKe MHTerpalyje.

YcraBuu cyp ®efepaluje HajlexaH je ia pjenraBa criopose nsmeby
pasIMYNTUX pasuHa BIACcTY HacTanux usMehy nojepquuux depepanHux
MHCTUTYLMja, n3Mehy kaHTOHa, n3Meby kaHTOHa 1 peepanHe BIACTH, U3-
MmeDy rpaja u weroBor KaHTOHa W ¢efepanHe B1acTy, uaMeby onhnne
U Tpajia, u3Meby omhuHa 1 weroBux kaHTOHa Vun (emepanHe BIaCTH U
usMmeby nHCTUTYIMja PemepanHe BIACTM MM YHYTAp NOjeAVHNX MHCTHU-
Tyyja ¢pefepaaHe BIACTY, 3aTVM OLjjeHy YCTaBHOCTH (pefiepaTHOT 3aKOHa,
6o fia je ycBojeH ox crpaHe o6a joma ITapimamenrta @enepanyje boche n

5) IlpaBuna YcraBHor cyna bocue n Xeprerosuse (,Crmyx6enu rmacauk buXS
6p. 60/05, 64/08 1 51/09).

6) Opnyka A1 2391/07 op, 27. crymenor 2010. roguse, o6jaBmbena y ,,Cay>x6eHOM
rracHuKy buX® 6poj 48/11.
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XepueroByHe WIN je y IPUjeJIory, 3aTUM OLjeHy YCTaBHOCTY KaHTOHATHOT
ycTaBa MM KaHTOHA/THOT 3aKOHA KOTa je YCBOjI/IO TO 3aKOHOJABHO THjeTIO,
3aTVUM IIPeJIOKEHOT VM YCBOjeHOT IIPOINca KOji je JOHMO opraH defe-
pajHe, KAHTOHA/IHE VIV ONNVHCKe B/IACTIL.

VcTo Tako, Cyn je Haf/IeXXaH 32 O[Ty4MBambe O YCTAaBHOM IUTAIby
KOje ce I0jaBM y NMOCTYINKY npefi Bpxosum cymom ®Penepanyje nam npep,
KaHTOHa/IHUM CynoM. HazyiexxaH je ma ofmydyje o cMjeHu IIpeficjelHIKA U
nonpepcjenauka Penepanyje bocne n Xepierosnne, HakKOH LITO O IIOJHO-
IIelbY TaKBOT 3aXTjeBa ofyTyde 06a oma iBoTpehnHckoM BehHOM I1acoBa,
Kao ¥ O IIPUTOBOPY Ha OJIYKY HaJJIEXXHOT Cy/la KOjOM Ce OfITy4yje O MUMYHI-
TeTy. 3aXTjeB 3a JaBame MIUIIbEba 0 ofpel)eHOM muTamy, YCTaBHOM CYAY
MOTY IOHMjeTH caMo 3aMjeHny npemujepa Pegepanuje buX.

OpnyunBarme 0 BUTATHOM HAIlMOHATHOM MHTepecy Ha pasunn Pe-
Iiepalyje, KaHTOHaA U rpajja MocTapa, Takobe je y Hafi/le>KHOCTH YCTaBHOT
cyna. To ce femaBa y cydajy kaga gsoTpehmncka BehnHa jemnor o xiry6o-
Ba KOHCTUTYTUBHMX Hapoga y [lomy Hapogpa [lapnamenTta @enepaunje buX,
CKYIILITVHY KaHTOHA, TPafickoM Bujehy, cMaTpa Jja ce IIpeyIo)KeHN 3aKOH,
APYTH IPOINC VM ONhM aKT OHOCY Ha BUTA/THM HALMOHA/IHU VHTEPeC,
TaJla ce y MOCTYIKY JOHOIIEHa TOT 3aKOHA I7Iaca 10 IPYHIUITY BUTaTHOT
nHTepeca. O 0BOj HaIeXKHOCTU ofiTydyje Bujehe 3a samrury Butannux
MHTEepeca Ipy YCTaBHOM CYJy KOje Ce CacTOju Off CeflaM CyJala, 110 Ba 13
CBAKOI KOHCTUTYTMBHOT Hapo/ia U jefjaH U3 pefla OCTa/lMX KOora MMeHyje
[Tapnament ®enepannje bocHe u XepuerosnHe us pefa cyjgana.

Y maTepujaHOIIpaBHOM CMUCTY YCTaBOM je caMO IPOINCAHO Ja
»3aLITUTY IIpaBa Ha JIOKaJIHy CaMOYIIpaBy ocurypasa YcTaBHM cyn™.” Tako
cy YcTaBHOM CYAy OCTaB/beHe MIMPOKe MOTYNHOCTH a2 y KOHKPETHUM CITy-
JajeBMMa OJTydyje O cajjpyKajy ¥ 0O/MIMMa 3alITHTe IpaBa Ha JIOKAJIHY ca-
moynpasy. YcraB Penepannje bocne n Xeprieropuse He Ipomnmcyje moTiy-
HIIje ¥ IIpeLM3HMje ofpende o cajpKajy IpaBa Ha JIOKa/JHY CaMOYIIpaBy.
Bujehe EBporme y 0Boj obmacTu ycrioctaBuio je MehyHaponHe cranpmapze
ycBajameM EBpoIicke moBesbe 0 10KanmHOj camoympasu.® YBohemweM ycras-
HO-CYJICKe 3allTUTE JIOKa/IHE CaMOYIIpaBe, VICITYIbEH je jeflaH Off TEME/bHUX
3axTjeBa EBponcke nosespe. J/IokanHa caMoyIpasa je y CBUM JeMOKpaT-
CKJMM JIpKaBaMa YCTaBHO IIPABO JIOKATHOT CTAHOBHMIITBA JJa CAMOCTA/THO
yIipaB/ba T3B. IOKa/ITHUM nocnoBuMa. Ilomasehn ox oBux mehynaponunx
CTaHAapfAa U off foMahMX yCTaBHMX U 3aKOHCKUX pjellerba, YCTaBHMU CYJ
CBOjOM jyPUCHUKIIVjOM MOPa OCUTYpPaTy /la C€ OHU y IIPAKCU U peanusu-
pajy. IIpu Tome he ce, fakako, cyodaBatu ca morpebom zia y ogpehennum
CIIy4ajeBUMa, Kao y IIPejyAULMjeTHOM IIUTAIbY, OIIy4M O YCTABHOCTU MU

7) Amanpman XCVI Ha Ycra @enepanyje bocHe 1 Xeprieronse
8) 3empe wianuie Bujeha Eypome nornucane cy oy Ilosesy 15. 10. 1985, a
objaBbeHa je y ,,Cnyx6enom mucty PbuX® 6poj 31/94.
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3aKOHMTOCTY IIPOIICA U APYTUX aKaTa KOjMMa Ce, I10 MUILJbEHbY ITOJHOCH -
Te/ba 3aXTjeBa, yTPOXKaBa IIPaBO Ha JIOKA/IHY CAMOYIIpaBy. 3Ha4ajHy HOBUHY
Y 3alITUTY NIPaBa Ha JIOKa/JIHy CaMOYIIpaBy MpeJCcTaB/ba ¥ MPOIIMPUBaIbe
KpyTa OBJIALITEeHNX IIpef/Iarada y OBJYM CIIOPOBMMA, KOjJi €y Beh MICTaKHY T

Hannexnoct YcraBHor cyma Peny6muke Cpricke’ je MHOTO mmpe fe-
¢uHMpaHa off HaJIeXXHOCTH YcTaBHOT cya bocHe u XepreroBuHe u YcTa-
BHOT cyfia Qepepanyje. OH je HaJyIeXXaH Jla OITydyje O CYITIaCHOCTM 3aKOHa,
APYTUX Ipomca u onhux akara ¢ YcraBoM Pemy6nuke Cpricke, o cyrmac-
HOCTM TIpoIyca 1 onhux akaTa ca 3aKOHOM, pjelllaBa CyKo0 HaJ[IeKHOCTH
usMeby oprana 3akoHofjaBHe, M3BPIIHE I CYACKe BIACTYU ¥ OINIHe, OfTy-
qyje O CYIJTaCHOCTM IIPOrpaMa, CTaTyTa M APYTMX ONhyX akaTa IO TUYKIX
OpraHmusanuja ¢ YCTaBOM U 3aKOHOM, OJTy4yje O 3alUTUTY BUTATHOT Ha-
LIOHA/THOT MHTEpeca — UAEHTUYHA pjenierna Kao n 'y Pegepanuju buX,
Oljjerbyje YCTaBHOCT 3aKOHA M YCTaBHOCT M 3aKOHMTOCT ITpomuca u onhux
aKaTa Koju Cy IpeCcTaly BaXKUTH, aKO Off IIPECTaHKa Ba)kema 10 MTOKpe-
Tama MOCTYINKa HUje IPOTEK/IO BUILE Of jeHE TO[JMHE, Ka0 U O MUTaIby
umyHutera. OH IIpaTy M0jaBe Off MHTEPeCa 32 OCTBAPMBAIbE YCTABHOCTY U
3aKOHUTOCTM U O ToMe o0aBjernTaBa HajuIe opraHe Peny6muke Cpricke
0 CTamwy 1 npobeMyMa y T0j 06/1acTy, Te [jaje MUII/bere 1 IPUjeyIore 3a
JOHOLIEHE 3aKOHA U IO y3MMatbe JPYTUX Mjepa.

YcraBunu cyp Peny6mke Cpricke MoyKe U caM ITOKPEHYTH IOCTYTIAK
3a OljjerbJBabe YCTABHOCTY U 3aKOHUTOCTH, a/Ii ¥ CBaKa 0c06a MOXKe JlaTi
VHULMjATUBY 3a MOKpeTarbe MMOCTYIIKA 3a OljjerblBarbe YCTABHOCTY U 3a-
KoHUTOCTH. OBY BpPCTY HafIIeXKHOCTY HeMa YcTaBHU cyf BocHe u Xepue-
ropyHe Hu YcraBHu cyp Qepepanuje.

Kao mro BuayuMo, I0oCTOje 3Ha4ajHe PasauKe Y KapaKTepy U OIICEry
HaJIeXXHOCTH YcTaBHOT cyfa Pemmy6nmke CpIicke y OflHOCY Ha HaJIex-
HoCTM YcTaBHOT cyfia boche n Xepuerosuse u YcraBHor cyga Qenepannje
MIaKO Ce pajii O YCTaBHOM ypeDhemy jemHe fpKase.

2. VI360p cypmama ycTaBHUX Cyg0Ba

[Toctynak usbopa cymaua YcraBHor cyga Oenepanuje u YcTaBHOT
cypa Peny6nmuke Cpricke 6uTHO ce pasnnkyje of n36opa cypala ocTannx
CyZIoBa, Kao 1 cygana YcraBHor cyja bocne u Xepuerosune.

Ycrasuu cyn boche n Xeprierosuse caunmbaBa JEBET Cy/jala Off KOjuxX
1IeCT OMpajy ImapjIaMeHTy eHTUTETa, a TPOjUILy Cyfalia 61pa IpescjefHNIK
EBpomnckor cyja 3a /by/icKa IIpaBa HAKOH KOHCYJ/ITallije Ca YIAaHOBMMa
[TpencjemuuinTBa bocHe u XepijerosuHe, ¢ TUM a He MOTY OUTU JpiKa-
B/baHU bocHe 1 XepIieroBuHe HUTK OMTI0 KOje CyCjeHe aprKaBe.

9) ITornasme IX, wranak 115-120. YcraBa Peny6muke Cpricke.
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Y mocrymnak n36opa eHTUTETCKMX YCTaBHUX Cy/alla KOjMX MMa II0
IieBeT, YK/by4eHo je Bucoko cyzncko u Tyxurebcko sujehe bocue n Xep-
L[ETOBMHE — YCTaBHY CY[OBYM €HTUTETA []ajy MUI/bEIbA, IPECjefHNIN U
porpencjemHuny eHTuTeTa, HapopHa ckynmtiHa Perry6mke Cpricke of-
HOcHO [lom Hapopa [TapmamenTta @enepanyje buX.

Y OKBMpY yCTaBHMX CY[jOBa eHTUTeTa Hanmasu ce 1 Bujehe 3a samtury
BUTATHOT MHTEpeca Koje 6poju Mo ceflaM WIAHOBA U3 pefia Cyfalia, a OfIy-
qyje 0 3aXTjeBMMa KaJla ce IIOKPeHe NMMTambe BUTATHOT MHTepeca.

@yHKIMja Cylla je HeCIOjuBa Ca WIAHCTBOM Y IOIUTUYKOj CTPaHIU
VIV HEKOj ITOJIMTUYKOj opranusanuju y bocan n XepleroBuuu, 41aHCTBOM
Y 3aKOHOJJABHOj, M3BPIIHOj U IPYT0j CY/ICKO]j B1acTu y bochu n Xepuerosu-
HI1, OTHOCHO Y €HTUTEeTVMA, VIM ca OVJIO KOjoM APpYroM (QyHKIVjOM Koja
MO>K€ YTUIIATI Ha HENPUCTPACHOCT CyLa.

Y o6aB/mpamy cBOje QYHKIIMje CYL YCTaBHUX CYLOBA MIMajy UMYHM-
TeT, a MOTY OMTHU paspujelieHy JY)KHOCTY NIpMje MCTeKa MaH/jaTa ako TO
camu 3aTpaxe, ako Oyny ocyheHu Ha 3aTBOPCKY Ka3HY, aKO TPajHO u3rybe
CIIOCcOOHOCT fa 06aBbajy cBOjy PpyHKIM)Y, MK ako 00aBsbajy jaBHE MK
npodecroHaNTHe JYXXHOCTI HeclojuBe ca (pyHKIMjoM CyIia y3 yTBpheme
IIOCTOjatba pasjiora 3a paspjellerbe I puje UCTeKa MaHaTa ¢ 0031poM Ha
YMIEHNUITY I CYLIU MOTY OUTM pa3pyjelleHN JY>KHOCTH Ha TeMe/by KOH-
CeHsyca OCTa/IuX Cyfala.

3. Ocob6e KOje MOTy HOKPEHYTH NOCTYHaK

ITpema YcraBy bocne n Xepiieropune, nocTymnak Mo>Xke IIOKPEHYTH
camo ofipebheH KpyT oBnamTeHNx ocoba u To: unaH Ilpencjenuumrsa boche
u XeplieroBuHe, npencjenasajyhu Bujeha munncrapa, npencjenasajyhu nam
IEroB 3aMjeHMK 610 Kojer foma ITapramenTapHe ckynuitTuHe bocHe n
XeplieroBuHe, jefHa YeTBPTIHA WIAHOBA 0110 Kojer joma [lapramenTapHe
CKYTIITYHE, IV jefHa YeTBPTIHA YWIAHOBA ONJIO KOjer JoMa 3aKOHOJIaBHOT
Tujena jemHor of entuTera. CyJ MMa 1 anealioHy Ha/I/IeXKHOCT 3a IUTarba
u3 YcTaBa Koja ce II0jaBe Ha TeMe/by Ipecype 610 Kor cypa y bocHu u
XepueroBrHM, He CaMo Y CTy4ajy JOHOLIEHa IIPeCy/ie HEro 1 'y CIy4ajy Kaza
ce CyJiCKa OJI/TyKa He JJOHece Y pasyMHOM poKy. To 3Haun Jja anieJlaHTH, Off-
HOCHO IOjeIVHIIN, KOjY CMATPajy Ia CY UM IIPECYAOM WY SPYTOM OJITyKOM
6uto xojer cyna nospujehena npasa, MMajy IpaBo NOHOIICHA alle/alije
HAaKOH MICIIPI/bEHOCTY CBUX €HTUTETCKMX IPAaBHUX /IMjEKOBA, IIPU 9EMY
Cyn y3uma y 063up edukacHocT Moryhux npaBHux mjekosa. OBo 3Hauy jja
YcraBHU cyq pefcTaB/ba HajBUILY MHCTAHILY Y OHOCY Ha PellOBHE CY/IOBE,
4yMe ce IOTBphyje merosa ymora y CMUCITy MOCeOHOT MHCTUTYIMOHA-
HOT TapaHTa 3allTHTe IpaBa U c1000Ja yCTaHOB/beHNX YcTaBoM bocHe n
Xepuerosu-e.
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[Toctymak npepn YcraBHuM cygoM Pemy6mmke Cpricke mory, 6e3
OrpaHNYema, IOKPeHYTH NpefcjenHuk Penybnuke, HapogHa ckynuTiaa
u Braga Perry6mmke Cpricke, a ocTany opranu, OpraHusaliyje 1 3ajeqHuie
II07] yBjeTMMa yTBpHeHNM 3aKOHOM, CYH, TY>)KITe/bCTBO, OINIHa, Tpaj, Io-
nysehe, monmuTIyKa opranusanyja. VIHUIjaTuBy 3a MOKpeTame MOCTYIIKa
3a OLIjerbMBabe YCTABHOCTU U 3aKOHUTOCTY MOXKE JAaTU CBATKO, C TUM Jla
YcraBHM cyj MOXKe 11 caM IIOKPEHYTU IIOCTYIaK 3a olijerbuBambe. Pasninka
nsmel)y mogHOCKTe/bA U MHNMILIMjATUBE TIOKpeTaya IIOCTYIIKA CacCTOjI ce Y
TOMe IITO ITOKpeTay IIOCTYIIKA CBOjJM IIPMjeyIoroM caM Iokpehe mocTymak
npep CynoM, oK noBofioM nHunyjatuse Cyz MIpeTXOJHO Oljjebyje IheHy
OIPaBIAHOCT M caMo NOf yBjeToM fa Cyz MO3UTUBHO OLMjeHM ATy UHU-
LIVjaTVBY, OH he CBOjUM pjellereM TOKPeHYTI IIOCTYIIaK.

Ycras ®epepannje bocHe n XepuerosuHe je BeoMa YCKO Oipefuo
KPYT OB/IalITEHNX IIpeJijIaraya 3a oKpeTame IOCTyIKa Ipef; oBuM Cymom.
To cy npencjennuk u fonpencjenuuk Oenepannje bocHe n Xepierosuxe,
ITpemujep Penepanuje bocue n Xepreropuse u mpeMujepy KAHTOHa, jejHa
tpehnna yanoBa 6mo xor goma [Tapnamenrta @enepanyje bocue u Xepue-
rOBJHe I jefHa TpehyHa YWIaHOBa CKYIIITYHE KAHTOHA, HAYeTHUIIV Y TPa-
nonavenHuiy. [Togyseha, ycTaHOBe, HeB/IayHe OpraHu3alyje, jaBHe CITyX-
6e 1 gpyru 6pojHM Cy6jeKTV HUCY OB/IAIITEHN 3a MIOKpeTambe IOCTYIKa
npep, YcraBHuM cygoM. Hu YcraBuu cyn @epfepanyje Huje OBIallTeH fia 110
B/IaCTUTOj MHMIMjaTuBY ToKpehe mocrymnke npex Cynom. Huje ycrocra-
B/beHa HY MHUIYjaTuBa KOjy 61 Morn gaBatu rpahann u gpyru cybjektn
nma ce ofpeheHo nmurame u3 Hagnexxuocty Cyza pasMOTpIL.

[Ipunukom opy4mBarma 1 JOHOLIEA OJIYKa, Kafla YCTaBHU CYJ
YTBPAIM [a 3aKOH HIj€e Y CYITTAaCHOCTY Ca YCTaBOM M/ JIa APYTYU IPOIINC
yn onmhy aKT HUje Y CYTIACHOCTY C YCTaBOM M/ 3aKOHOM, Taj 3aKOH,
APy MPOINC MY ONY aKT IpecTaje BXKNUTY JaHOM 00jaB/biBamba OfjTyKe
YcraBHOr cypa.

4. [loHo1IEHE OJTYKa

OmyKe yCTaBHUX CyfoBa Cy KOHa4YHe 1 06Be3yjyhe mro je yrBpheno
YcraBom boche n Xepuerosune, Ycrasom Pefepannje bocue n Xepuerosu-
He 11 YcraBoM Perry6mmke Cpricke. OBO ce OfHOCY KaKo Ha IIpecyie U pje-
IIerba KOje Y7 IOHOCH Ha Kpajy IIOCTYIIKA, TAKO 1 Ha Hapen0e 1 Ipujesia3Ha
pjeliema Koja Cyf IOHOCH THjeKOM IocTynKa. CBYM OpraHy BIaCcTy JY>KHI
Cy U3BPIIABaTH ¥ IIOMAraTy y M3BplIaBamy OJJIyKa YCTaBHMX CyJOBa.

YcraBHu cyxn boche u XeplieroBuse foHOCH OfiTyKe Beh1HOM I71acoBa
CBUX 4JIaHOBA, I1a IIpeMa TOMe U OfITyKe KOjée Ceé OJJHOCE Ha BUTATHU VH-
tepec. Te opytyke cy koHauHe u 06Be3yjyhe u 06jaBmyjy ce y ,,Cny>x6eHOM
rracHUKy buX® Te cimy)x6eHuM rmacunuma eHTUTeTa, MITO je MPOMICAHO
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YcraBom u [IpaBuinma cyfa 1 BUXOBO HeU3BplIaBabe MpefcTaB/ba Kas-
HEHO [jjesio.

Cae opmyke YcraBHor cyzia Perry6omike Cpricke nsBpiraBa Braza Pe-
ny6muke CpIICcKe, aKO TO He U3BpIIIe IPYTY OPTaHN. Y OATOBOPY Ha IINTambe
KOj¥I IIpaBHY IHCTPYMEHTHU CTOje Ha pacroyaramy Bragyu Perry6mike Cpric-
Ke /1a OCUTYpa U3Bplliehe HaBeleHUX Of/IyKa, HIje IpelM3UpaHo. YCTaBHU
CyJ, MOXKe 11 caM OfIpe[iU T HAuMH U IIOCTYTIAaK M3BpLIea cBoje oftyke. Cyp
he To, o MpaBNUTy, Y4MHUTY caMO y OHMM C/Ty4YajeBuMa Kajia ce HBeropa
ofTyKa u3 ofpehennx pasnora He Mmoxe n3Bpimty. Ofnyke YcTaBHOT cyaa
Depnepanyje usspiasa npemujep Pepepannje.

Kapia ycTaBHM CyOBY €HTUTETA JOHOCE Of/TYKe 110 IUTaky BUTATHOT
MHTepeca, y TOM CTy4ajy OfIyKy O IPUXBAT/BUBOCTY (IIPOLIeCHA OIJTyKa)
noHocu aBe Tpehune yianosa Bujeha, a omryky o Meputymy Mory foHMjeTH
nBa wiaHa Bujeha.

MebyTum, mo>xemo pehn f1a ce Beuky 1o OfTyKa CIIpOBOAM, ain
Behm 6poj ofTyka ce He CIIPOBOAM HA a/jleKBaTaH HAu4MH Off CTPaHe Ofro-
BOPHUX MHCTUTYLHjA.

Ancrpakr

Mucrurynuje yctaBHux cyioBa y bocuu un Xeprieropunu yremebeHe
cy y YcraBy bocHe u Xepuerosnne, YcraBy Penyonnke Cpricke u YcraBy
Depepannje bocue 1 XeplieropiHe y KojumMa ce OCUM HaJyIeXHOCTH ypebyje
Y1 OpPraHM3aLVjCKO YCTPOjCTBO, IIPOLIEAYPe, Te 00BE3HOCT ¥ KOHAYHOCT CYA-
cKux ofryKa. Kazi roBopuMo 0 HaJ/IeXKHOCTH, OHe Cy Pasnu4uTo geduHmpa-
He 13 4eTa pousniasy AudepeHIupany MOCTyIaK, a TUMe 1 crenydudHe
OJITyKe OBJICHO Of BPCTe Ha/I/IKHOCTY M IIpUpofie criopoBa. [udepenun-
pambe OBMX HA/IJIEKHOCTY 3aCHMBA C€ Ha YMIbEHUIIN Y KOjOj Mjepy YCTaBHU
cymoBu y bocuu n Xepuierosuuu, rnopej Kiacu4dHe HaI/IeSXKHOCTH Koja ce
OJJHOCM Ha 3aIUTUTY YCTaBHOCTY, OCTBAPYjy M HEITOCPEJHM]jY BE3Y Ca 3a-
KOHOJJaBHOM, M3BPUIHOM J CyICKOM BjanIiy Ha CBUM HMBOMMA B/IACTH.
ITpouenypa n3bopa cyfana y eHTUTETCKMM YCTaBHMM CYJOBMMa OUTHO ce
pasnukyje o n3bopa cygana YcraBHor cyga bocHe n Xepuerosuse.

VcTo TaKo, pasnmuanTy Cy6jeKTH y eHTUTeTIMA ¥ Ha pa3yHu bocHe n
Xep1eropyHe MOry IOKpeHYTI IIOCTYIIAK IIPeJ] YCTAaBHUM CY/IOM, a IIOCTY-
IIaK I10 CTTY>KOEHO]j IY>KHOCTY 32 OLIjeHy YCTaBHOCTY MOYKE IIOKPEHYTH CaMO
YcraBuu cyn Penry6bnmke Cpricke. YTBphena je u 3amTita BUTaTHOT HAI-
oHaJyHOT MHTepeca. OfIyke yCTaBHMX Cy[0OBa Cy KOHa4YHe 1 00Besyjyhe,
IITO C€ OJJHOCYU KaKO Ha IIpecyfie U pjelierba Koja JOHOCHU CYJ, Ha Kpajy
IIOCTYIIKa, TAKO U Ha HapeyOe U IIpujeasHa pjelierma Koja Cyf JOHOCK Tuje-
KOM IIOCTYIIKa. CBu OpTraHM B/IaCTU I/IMaJY O6aB€3Y M OY>XKHU Cy 3BpLIaBaTu
Y TIOMaraTyl y U3BpIllaBamby OJ/IyKa YCTaBHMX CyJOBa.
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IIpod. mp dparompy6 Ilonosuh
Cyznnja EBpornickor cypa 3a /byfcka mpasa

PECTUTYIINJA'Y EBPOIICKOM ITPABY
JbYIACKUX ITPABA

ITnan

1. Oppehemwe mojma
2. JIBe MIKO/Ie MII/berba

2.1. IIpaBHa curypHoCT

2.2. VicnpaB/pame HepaBJe
3. IBa HM3a CYACKMX OJTyKa

3.1. Tpajua noBpena mpasa

3.2. JIOKTpMHa TPEHYTHOT aKTa
4. Capammu CTaB CyACKe IpaKce
5. 3ak/by4ax

Caxcemnax: O nojmy pecTutynyje cy ce Mehy nmpaBHUM mycum-
Ma jaBiJ/Ia IBa OIIpeYHA CXBaTakba, KOja Cy Ceé Ha CBOjeBPCTaH HA4MH
pednexToBana n y npecygama EBporckor cyaa 3a /byAcka Ipasa, y
411jOj Ce IPAKCY MOTY YOYUTH JIBa HU3A NPeCy/a. JefaH ce IOBOAK
3a cXBaTameM Ja, 300r HeKajalllihe Hal[JOHa/IM3alije HeKor obpa,
IIOCTOjU TPpajHa MOBpefia IpaBa Ha MUPHO YXKIBaIbe IMarba, JOK
ApYyTu IIOYMBa Ha UJIEjU [ja je Ofy3MMalbe MMatba paHljeM COIICTBe-
HIIKY, 1O KOjer je CBOjeBpPeMEHO JIOLIJIO, IIPEACTAaB/ba/Io TPEHYTHNU
4yH. Vako 6u ce morno pehm na y npucrymy kakas EBporicku cyz 3a
JbyJiCKa ITpaBa JaHAC IMa IIpeMa C/Ty4ajeBIMa OBe BpCTe peoBabyje
T3B. JIOKTPMHA TPEHYTHOTI Y/MHA V/IA aKTa, IIPUCTYII KOjU Ce OCIarmba
Ha UJejy TpajHe IOBpeJe IIpaBa HUje yomiuTe UcKbydeH. Cyncka
Ipakca ce IOBOAM 3a GUHMM pas3/KaMa ¥ aK/bYIBOM IIPOLIEHOM
YMILEHNYHOT CTalha y CBAKOM KOHKPETHOM npenmMety npep Cyiom.

1. Oppeheme mojma

Pecturynuja ce nHajuenrhe cxBara kao nospahaj nMarma ogyseror
IIOjeVIHITY Off CTpaHe ayTOpuUTapHOr pexxuma. OBakBo ofpeheme Moxxe
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6uty npuxsaheHo u y yHyTpalimeM IpaBy, Kao IITO je HeTOTBOPHO U Y
€BPOIICKOMeE IIPaBy /bYJCKMX IIpaBa. Baba momatu fa je 1o npasuity ped
0 MMalby KOje je O[ly3€TO MHOTO TOfIMHA IIP€ HEro ILITO Ce IOCTaBU/IO M-
Tame nospahaja. Kag ce oBo mocraBy, 1o npaBmity HacTaje HelOyMuIia o
CBOjUHCKOM HAcCJIOBY, 3aTO ILTO je TOKOM BpeMeHa JOLIIO 10 Tora Jja Ha
OHOM JJ00pY Koje je off paHMjer COIICTBEHVKA OJy3€TO, AHAC IIOCTOj| IIPaBO
HEKOT Jipyror nuia. BpemeHcka guMeHsuja mpobieMa pecTUTyLMje HItje
HMKaKo O6e3HauajHa 1 Kao mTo hemo [joiiHuje BueTH, IpefcTaB/ba jefHy
0]} K/byYHMX OKOJTHOCTM BE3aHMX 32 YCTAHOBY O KO0jOj je pey.

Oppebeme nojma pecTUTYyIMje, KAKBO IPeCTaB/ba MIOJIa3HY TauKy Y
OBOM HaIIJCY, IOCTaB/bEHO je 3a oTpebe caMor paja Y He IPOUCTIYE 13
CYICKMX Ipecypa. 3aTo 61 Beh Ha moyeTKy 6110 YIIyTHO yIIO30PUTH Ha
4NIBEHNUITY Aa Meby mucnyuMa 1mocroje 1Ba OCHOBHA CXBaTamba Y IOITIENY
pecturyuumje. Ta cxBaTama HICY HUKAKO MCK/bYYMBO JJOKTPUHAPHA, HETO
CY JIOHEKJIE OC/IObEHA VM Ha HaBOJiE U3 CY[CKMX IIPECY/a, ITO YNTAaBOM IIPO-
6r1emy joHOCH 0c0OeHOCT. Pa3aMOTpuMO 3aT0 HajIpe /iBe IIKOJIe MUIIJbEHha
O PecTUTYLUjI, IIpe Hero WITo ce oOparumo npecyznama EBpornckor cyza
3a JbyjCKa ImpaBa.'

2. [IBe mIKO/Ie MUTLI/bEba

JIBa OCHOBHA CTaBa y Be3) C PECTUTYLIMjOM CE PA3/IMKY]jy 110 CXBaTakby
0 TOME KOjy IIPaBHY BPEIHOCT Y3UMajy Kao U/iejy-BOAMU/bY KaJ| Ce pasMaTpa
nuTame o Moryhem nospahajy MMama offy3eTor ofi CTpaHe ay TOPUTAPHOT
peXuma. JeqHO MULLbEHbEe KaO TaKBY BPEJHOCT BUM Y IIPBOM Pe/ly IIPaBHY
curypHocr (2.1), a ;pyro omet, camy npasgy (2.2).2

2.1. Ilpasna cuiypHoci

Muibeme Koje ce ITOBOAY 3a IIPaBHOM CUTYPHOIINY Ka0 OCHOBHOM
BPEHOCTH K0joj Tpeba MPYXXUTHU 3aLITUTY Y CTBAPY je HEPACIIONIO>KEHO
IIpeMa CaMoj yCTaHOBM pecTuTynuje. OHO IOYMBA Ha CTABY Jja je Y APYIUTBY
HajBaXHMje ITocTIhY TPaBHY CUT'YPHOCT, I1a CTOTA JIaje IIPEIHOCT CaflallliheM
COIICTBEHMKY CTBApM Y OJHOCY Ha paHujer, KOju je aKTOM ay TOPUTAPHOT

1) Papu nakurer usnarawa EBpoIcku cyz 3a /pyfcka npasa he y fabeM TeKCTy
6utn Hasusan CynoM, a KoHBeHIIMja 3a 3aIITUTY J/bY[CKUX IIPaBa M OCHOBHUX C10607a,
Ha 0CHOBY Koje je Cyx obpasoBaH, KoHBeHumjoMm.

2) O pgBema IIKO/IaMa MUII/bEba U BUXOBUM CXBaTambuMa pecturynyje B. T. Allen
- B. Douglas, ,,Closing the door on restitution: the European Court of Human Rights® in:
A. Buyse - M. Hamilton (eds.) Transitional Jurisprudence and the ECHR - Justice, Politics
and Rights, Cambridge, 2011, ctp. 211-212.
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peXXyMa JIUIIeH CBOjUHCKOT HacmoBa. OBakaB CTaB ce y CYLITUHM IpaB/ja
IBOCTPYKMM aprymMenToM. Hajmpe, yHyTpalime paBo fp)aBa Koje Cy pa-
tudukosane KoHBeHIjy IpeficTaB/ba 3a0KPy>KeH IpaBHY nopefak. Taj
IIopefaK ce MOpa MOIITOBATH, @ BACIIOCTaB/balbe IeMOKpaTHje y Ap)KaBama
KOje Cy paHuje 61ie 110 ay TOpUTapHUM pe>xMoM he camo 1o cebu cBuM
rpahaHyMa IPy>KWUTH jefIHAKY 3aIUTUTY, I1a TYIME U jeJHaKe U3ITIefie Y MOoI/Ie-
Iy yKuBama 1pasa y 6ygyhHocTn.

Ba/ba mpuMeTUTM KaKO Ce U IIpU OBAaKBOM 3aK/by4MBaIby MIUCAO O
IpaBaM yKasyje Kao cymTuHcKa. HoBoycnocras/beHa feMoKpaTuja ce moc-
MaTpa Kao Iopefjak Ipas/e, Koju he caMoM IpuMeHOM HOBECTH O TOTa
7la HeTIpaB/ja MIIYe3He U3 /byAcKor ApymTsa. He ysumajyhm y oaj Max y
pasMaTpame pealCTIYHOCT OBAKBOT IIPUCTYIIA Ca CTAHOBUILTA CBAKM/IA-
IIBYX [PYIITBEHVX IIPUINKA, MOXKe Ce IIPUMETHUTH KaKo ce OBJMM 3 PauyH
TeXHMYKM cxBaheHe IpaBHe CUT'YPHOCTY MeaI IIpaBjie JOHEKIe UIaK JKp-
TByje. CTape Hempasjie 611 OIICTasle, Y BbUX He 61 Tpebaso [upary, Kao ITo
ce He JMpa HU y HeIIpMjaTHe yCIIOMEHe.

2.2. Vcipasmarve Hetipasge

ITpucranuue cxBaTama CyIpOTCTaB/bEHOI OHOME KOje IIPaBHY CUTYP-
HOCT MICTUYe Y IIPBYU Pefl CMATPajy A je Taj I10jaM HeMCIIPaBHO HaITIAIIEH Off
CTpaHe BUXOBUX OITOHeHaTa. [IpaBHa CUTYPHOCT je HEOIIXOHA 3a YCIIOCTa-
B/bakbe ITOpeTKa B/IafilaBMHe IpaBa, a oBa he HajOo/pe OUTK cCLIpOBeeHa aKO
Ce paHuje TpellKe NCIPaBE, 1A IbJIXOBO MCIPAB/babe IMOCTY>KM Kao IpuMep
3a 6ymyhHOCT. OBakBO MMIIIJbEIbE IAK/IE Y3UMA IIPABTY 3a U/iejY-BOAUIBY U
cMarpa Jia ce OPeAK IIpaB/ie He MOXKE YCTAaHOBUTY aKO C€ OCTaBe Y BaXK-
HOCTM OHM aKTU KOjIMa Cy paHuje yulibeHe HellpaBJie.

Jaxo 6u ce Moo pehn fja cy iBa MuIUbea MOTITYHO OIIPEYHA, BIX
y cTBapy NpuO/IbKaBa Be3aHOCT 3a Jejy IpaBfe, KOjy LOAYIIe pasIidiTo
CXBaTajy. YCTaHOBA PECTUTYIM]j€ Ce IO CBOjOj IIPMPOAM TOTOBO YKasyje Kao
jemHa BpCTa M3pasa OBOT APYror MuI/berba. Haume, ako 61 ce TeXHUYKM
cxpaheHa ITpaBHa CUTYPHOCT, KaKBY CMO paH¥je YIIO3Ha/IM pa3MaTpajyhu mpBo
MMUIIbEIbE, JOCTENHO CIIPOBea, PECTUTYLMj1 He 61 yormrte 6umo MecTa. OBa
je, MebyTyM, ocTasa ieo py3HIIIe €BPOIICKOT IIpaBa JbY/ICKIX IIpaBa I Hajla-
3UMO je Y MHOIMM IIpecyfama Koje je Cyx joHeo npumessyjyhu KonseHuujy.

Y3 cBe LITO je HaIpes peueHo, a HOceOHO Ha OCHOBY ITOCMAaTpama
CYZCKe TIpaKce, 6110 611 BepOBaTHO HajUCIIPaBHIje CXBATUT IBa MUII/bEHba
0 KOj1Ma je OBJie ped BHUILE KaO CBOjeBPCHE TEXIbE, HET0 Ka0 3a0KPY KeHa
y4erma. 3aHMM/BMBO j€ IPUMETUTH KaKo Cy Te [IBE TEXIbE, IO yIle He YBEK
HEIIOCPEIHO, HEro IMOHEKaJ| 3alIpeTEeHUM Ha4MHOM, JIOBEJIE /IO IBa HU3a
CY[CKIUX IIPeCyZa, KOji Ce Pas3iuKyjy y CYyLITMHCKOM MPUCTYITY IpobeMy
pecturyuuje.
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3. JIBa HM3a CYACKUX OI/TYKa

JIBa HM3a CY[CKMX OTyKa y Be3) C IpoOIeMOM KOj! HaC OBJie 3aHM-
Ma PasnuKyjy ce€ y OCHOBHOM IIPUCTYIIY, OBHOCHO y CXBaTalby KapaKTepa
VIV TIPMPOJie TIOBPeEfie IIPaBa Ha MUPHO y)KMBambe Mama 13 4inana 1. Jlo-
maTHOT mpoTokona y3 Konsenuujy.” JIok jefan Hu3 ofjIyKa y IMIIABAKY
UMatba paHujer COICTBEHMKA BUAYU TPajHy IOBPeY IIpaBa, UM KaKo ce
jomr Kaxke, TpajHy cuTyauujy (3.1), Apyru HU3 MOYMBA HA CXBAaTalby Ja je
NUIIehe CBOj/HE OJJHOCHO VIMatba jeflaH TPEHYTHU YMH, KOjI Ce JOTOfO0
y IpOUUTOCTH U HuITa Buile of Tora (3.2). Taj TpeHyTHM 4MH, 11O OBOM
APYTOM CXBaTalby, M3PAXKEHOM y HU3Y NPECYAa, Hjeé CTBOPMO HUKAKBY

TpajHy CUTYaLujy.

3.1. TpajHa tiospega tipasa

Vnejy o TpajHOj mOBpeaM NpaBa Ha MUPHO Y>KMBaIbe MIMarba 3a-
Ti4eMo y npecyan npeameta Jousugy upoinus Typcke.* IlogHOCHTeBKA
IpefCTaBKe, KUITapCKa ApyKaB/baHKa HaCTambeHa Ha OCTPBY, Ce 110 4aHy 1.
ITpBor mpoTokona »anuia Jia joj je ycies TypCKOT 3arocefjamba CeBEPHOT
Kumnpa onemoryheH IpucTyn HeIIOKPeTHOM MMamy Ha TOM ey OCTpBa.
Opnyuyjyhu o meputymy, Cyz je 0Bako 3aK/by4no:

»Kao mocnennia ynmeHnIie 1a je IofHOCUTE/bKY IIpefcTaBKe 6110
oHeMoryheH npucTyn (lbeHOM) 3eM/BUIITY 07 1974. OHa je Hafi OBUM
U3ry6mIa Hai30p, Kao U CBaKy APYry MOTYhHOCT fia KOPMCTY U yXK1Ba
cBoje MMambe. TpajHo oHeMoryhaBame pucTyma (3eM/bMIITY) ce 360T
TOTA MOpa CMAaTpaTy 3aJMpameM Y beHa IIpaBa 1o yaany 1. IIpsor
npoToKona.

Cyz je y 0BOj Ipecyay CXBaTHO NYTOTO[MIIbe TOHAIIAbe TYPCKUX
OpY>kaHMX CHara Ha ceBepHOM KUIIpy Kao HEIpeKMHYTO KpIllemhe ofpenada
O MUPHOM Y>KMBalby IMakba, KAKBO jeM4l EBPOIICKO IIPABO /bY/CKIX IIPaBa.
[TogHOCKTEbKA IIPE/ICTABKE j€, YC/IeN, IO3HATUX IIPU/IMKA Ha CEBEPY OCTP-
Ba, OMIa /MIIeHa efleMeHTapHe MOTYNHOCTY Jja IPUCTYIN CBOM MIMalbY.
TaxBa curyanuja je o TpeHyTKa Kaf ce npesi CyIoM IOCTaBUIO ATAbE

3) OBaj IPOTOKOII je jefVIHM KOjU HeMa 3BaHMYHY 03HAKY 6poja, 3aTO LITO je y
BpeMe ycBajama 610 jenyHu. YoOudajeHo ce HasyBa [IpBuM mporokonom, ma he Tako 6urn
O3HAYaBaH I Y OBOM TEKCTY.

4) Loizidou v. Turkey (Preliminary Objections), Judgments and decisions A 310
(1995); Loizidou v. Turkey (Merits), Reports of Judgments and Decisions, 1996-V1.

5) Loizidou v. Turkey (Merits), Reports of Judgments and Decisions, 1996-VI,
para. 63.
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Tpajaia BuiIe off 16 rofAMHa 1 CyIITUHCKY je YTUIIa/a Ha OIHOC IIOHOCHU -
TeJ/bKe IIPeJCTaBKe Kao CONICTBEHNMIIE IIpeMa IIpeaMeTy weHe cBojune. Cyp
je OBaKBO YMIbEHMYHO CTakhe OLIEHNO Ka0o TPajHy MM KaKo Ce jollI Kaxe,
KOHTMHYMPaHY IIOBPENY, KOja ce YIIPaBO CaCTOju y CIIpevYaBalby IPUCTYIIa
jemHOM 1O6DY.®

W y mpecynu mehynpsxasror ciopa Kuiiap upoitiue Typcke Cyx je
YTBPAIMO Jja CIIpeYaBatbe pace/beHNX /LA 1a IPUCTYIIEe CBOjUM UMab/Ma
IpeficTaB/ba TpajHy mospeny wiaHa 1. [Tpsor mpoTokona.” Cyp ce o Tome
OBaKO M3pa3no:

»1locToju Tpajna nmospena wiana 1. IIpBor mpoToKona y ogHOCY Ha
Kkumnapcke Ipke, koju xuBe Ha ceBepHOoM Kumpy, 3ato mro um Huje
6uno o6e3beheHo MUPHO yXKUBambe UMamba y CIy4ajy TPajHOT Ha-
HyILITama Te TePUTOPUje U 3aTO IITO Y CIy4ajy CMPTY HUCY ITpU3HATa
IIpaBa BIXOBUX CPOJHMKA KOjy XVBe Ha jy)xHOM Kumpy.

®urypa nospefe npasa 6ma je y 0Boj Ipecyay OHa UCTA KOjy CMO
cycpemn y cny4ajy Jlousugy. IloHamame oprana ofroBopHe gp><aBe Koje je
TOBEJIO JI0 MOBpeJe NpaBa CacTojaso ce y ClipevaBarby IPUCTYIIA UMalbY,
HaJ30pa HaJj OBMM, Ka0 I CIIpevyaBalby yHoTpebe 1 y>X1Bama nMama.’

Y cnyuajy Iatiamuxanotiynoc u gpyiu tpotiue Ipuxe Cyx je Takobe
YTBPAMO IIOCTOjalbe TPajHe MOBPefie IpaBa Ha MUPHO Y)KMBambe Malba U3
yaHa 1. [Ipsor nporokona.' [TogHOCKOIM IpECTaBKY Y TOM CITy4ajy 6mmm
CY COIICTBEHMIIM 3eM/BMILTA Y IP1o6aTHOM HoApYYjy y Ipukoj. OHu cy mpe
1967. mobunu oprosapajyhe [o3Bose 3a M3rpajiiby XoTena Ha 3eM/BUILTY
Koje 1M je npunapano. Ilo ycriocrasmbamy BojHe fuKTarype 1967, Biaja je
TIOJHOCMOLVIMA ITPEJICTAaBKY Ofly3e/1a 3eM/bIUIITe 6e3 HaKHa/le, HAMEHUBIIN
ra 3a U3rpajmwy 6ase rpuke MopHapuile 1 objexaTa 3a ogmop odunmpa
" BUXOBUX nopoauua. IlogHocuonnma npefcTaBKy je yceq IOHalIamba
TPYKMX BacTy Om1o oHeMoryheHo fa Kopucrte cBoje umame. OHM HUCY
MOIIV HM Jia Ta 3aJI0Ke, ocTaBe y Hacnehe mmm nmoknore.!! 36or Tora je Cyx
Ha ciefiehy HauMH y 3aK/byYKy OKapaKTepycao CUTYaIujy y KaKBoj Cy ce
HaIL/TVY ITOJJHOCUOIIM ITPEeJCTaBKMI:

6) Buute o oBome B. D. Popovi¢, Protecting Property in European Human Rights
Law, Utrecht, 2009, 135-136.

7) Cyprus v. Turkey, Reports of Judgments and Decisions 2001-IV.

8) Cyprus v. Turkey, Reports of Judgments and Decisions 2001-IV, Operative Part
IvV-9.

9) Ha tome nactoju ®unmn JIna. B. Ph. Leach, Taking a case to the European Court
of Human Rights, Oxford, New York, 2005, ctp. 363.

10) Papamichalopoulos and Others v. Greece, Judgments and Decisions, A 260 B
(1993).

11) Papamichalopoulos and Others v. Greece, para. 43.
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»1IocTOjana je 1 HacTaB/ba Jja MOCTOju noBpefa YwiaHa 1. [Ipsor npo-
TOKO/a. ‘"

Cyzcku 3aK/bydaK HeIBOCMIIC/IEHO TTOTBphyje TpajHy Ipupopy mospe-
Jie IIpaBa Ha MMPHO Y>KMBambe nMama. HemoryhHocT npucTymna sem/puiiry,
Kao HU paclio/iaramba OBMM IIOCTOjasa je CBe BpeMe Tpajarba BaJie BOjHe
xyHTe y [puKoj u HacTaB/baa ce o BpeMeHa IOIHOLIEha IIPEICTaBKY IIPeT]
CyzoMm 1 110 ycIiocTaB/batby JIETUTYMHE B/IaJlaByHE.

Y npecynu npegmera Bacunecky dpoitiue Pymynuje Cyp je Takobe
YTBPAMO IIOCTOjarbe TPajHe IIOBpefe NPaBa, 3ajeMyeHor 4wiaHoM 1. [Ipsor
nportokona.”’ EnemenTn Tor ciy4aja cy 6mmm cnefehn. Iommmmja je 1966.
0e3 HajIora IpeTpecia CTaH MOJHOCKUTe/bKe IIpeficTaBKe. ToM IPUIMKOM je
IIpOHAITA U 3arleHwIa Bute off 300 3maTHUX HoBunha, 4nje je mocemo-
Bame 0110 KaKIIBO 110 TafialimeM 3akoHy. Hopunhm cy npegaru y meno-
3uT MecHOM orpaHky Hapopnne 6anke u otay uM ce ry6u Tpar. ITo mpomenn
pexxnma, r-ha Bacunecky je 1992. mogHena Ty>x0y 3a noBpahaj ogysernx
npenMerta. [IpBocTereH 1 XanbeHu Cyf, Cy IPEeCYAVNIN Y BbeHY KOPUCT, a/lu
j€ jaBHU TY>KWJIALl IPOTUB THUX OJTyKa Y/IOXK/O BaHPEIHO IIPAaBHO CPEJiCTBO
npen BpxosauMm cynom. Hajuina nHcTaHIa je yKMHY/IA paHKje Ipecyne,
Ia je Ty>Kuba MOofiHeNa pefcTaBKy y Ctpasbypy.

Cyz je y oBOM ciry4ajy YTBPAIMO ITOBPEZly ITpaBa Ha MUPHO Y>K/Barbe
uMama 13 wiaHa 1. IIpsor nporokona.'* Y ceom pesoHoBamy Cyz ce mo3Bao
Ha IIpecyfie floHeTe y npeaMetuma /lousugy u Ilaiamuxanoiiynoc, o0 KojuMa
je Hanper; 6o peun. O6pasnaxxyhu uspexy npecyne, Cyp je HaBeo crenehe:

»/Kajba mopHoCKTe/bKe IIpefcTaBKe Ce OfHOCHU Ha TPajHY CUTYALV)y,
KOja joII yBeK HOCTOju. "

JacHo je 13 oBakBoOr 0Opasnoxema fia ce Cyz IPUKIOHNO COIICTBEHO]
IIPaKCU U3PaKeHOj Y OHOM HU3Y IIPECY/Ia, KOje 3a IIO0/Ia3HY Ta4Ky Y 3aK/by-
41Balby Y3MMajy TpajHy IOBpeAy Npasa, uan Kako ce Cyp y mpecyim us-
pasuo, TpajHy cutyanujy.'* [logHOCKHTe/bKa IpecTaBKe je Ha IpeaMeTIMa
41ju je moBpahaj Tpakmia U3ryomia gp>kaBUHY JelleHrjaMa Ipe Hero IITo
je meH npenmert gocreo npef Cyfi, KOju je 3aK/by4Mo KaKo je leHO CBOjMH-
CKO IIpaBO yCyIef Tora 6110 TpajHo moBpebeHo.

12) Papamichalopoulos and Others v. Greece, para. 45.

13) Vasilescu v. Romania, Reports of Judgments and Decisions, 1998-I1IL

14) Vasilescu v. Romania, para 54.

15) Vasilescu v. Romania, para 49.

16) B. o Tome: S. Dajic, ,,The Right to Property and the Vasilescu v. Romania case’,
Syracuse Journal of International Law and Commerce, 27-2/2000, 364-369; E. Reininghaus,
Eigriffe in das Eigentumsrecht nach Artikel 1 des Zusatzprotokolls zur EMRK, Berlin,
2002, 8-16.
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Y jour jemHOM IpeMeTy y KojeM je PymyHnja 6una ogrosopna Cyp je
Y OCHOBM 3ay3€0 UCTU cTaB. Ped je o mpecynu ciydaja Bpymapecky nipoiiue
Pymynuje."” IlogHOoCIal npencraBke je mpex nomahum npasocyhem ycreo
ca 3aXTE€BOM 3a PECTUTYLU]jY, a/IM je jaBHU Ty>XKunal PymyHuje ynoxmo
BaHPEJHO NPABHO CPEICTBO NMPOTUB IIPABHOCHAXKHE IIPECY/IE, HA OCHOBY
Kojer je oBa 6mma ykuHyTa. ITo cxBaramy Cypma, TaKBO yKUZIabe IIpecyie
IIpefCTaB/ballo j€ 3aIMPalbe Y MUPHO Y>KMBakbe MIMaba, I1a CAMIUM TUM I10-
Bpeny wiaHa 1. [IpBor mpoTokoa Ha ITeTy HogHOCKOIA mpeacTaBke.'® Cyx
je CTao Ha ITIeJUINTE Jia je IPecy/a JOHETa I10 BAHPESHOM IIPABHOM JIEKY
Hapyln/Ia PpaBHOTEXY jaBHOT U IIPMBATHOI MHTEPECa, I1a Ce O IPUPOAU
IOBpefie ITpaBa MOJHOCKOLIA IIPEJCTaBKe OBAKO M3Pa3No:

»1I0CcTOjana je M HacTaB/ba Jja MOCTOju NMoBpeza YwiaHa 1. [Ipsor nmpo-
Tokoma. "’

/13 oBakBe ¢popmynanyje je jacHo xa ce CyJ IPUKIOHNO CXBAaTaby O
IIOCTOjalby TPajHe IOBPefie ofpende o 3aLITUTYU paBa Ha MUPHO Y>K/Bambe
uMatba.

VcToBeTHa urypa TpajHe MOBpefie IpaBa Ha MUPHO Y )KMBaIbe MMarba
110 yiaHa 1. [IpBor mpoToKo/ia MpoB/iaun ce, Jakie, Kpos jefad Hus mpecyna
IOHETUX KpajeM IIPOIIIOT ¥ ITOYE€TKOM OBOT BeKa. Ta q)mrypa, Mel')yTMM, HI/Ije
jenmVHa, HUTH je 3aK/byunBame CyJa yBeK I104MBajo Ha 1oj. Iloctoju jom
jeman Hu3 mpecypia y kojuma je Cyzi 3a 0CHOBY COIICTBEHOT 3aK/by4UMBaIba y3€0
CXBaTame Koje 011 ce YCTTOBHO MOITIO Ha3BaTy JOKTPMHOM TPEHYTHOT aKTa.

3.2. Jlokiupuna iipeHyiniHol aKiia

Boznehm ciy4aj y oHOM HM3Y KOju ce ITOBOJY 33 CXBaTambeM O IIOBpe-
IV IpaBa Kao TPEHYTHOM 4MHy 610 je Manxoyc ipoiiue Yewke.”® Iu-
Tame Koje ce II0CTaBIIO Y OBOM IIpeMeTY OWJIO je, peKyIo 61 ce, OCHOBHO
y 4MTaBOj MaTepuju pecTutyuuje. Yemkn 3akoH je npegsubao mospahaj
3eM/BMIIITA PaHMjeM COIICTBEHMKY Of KOTa je OVJI0 OJIy3€TO, aKO je 0BO 6110
y Ioceqy Ap>KaBe MM IpaBHUX mnia. Harmportus, ako je omyseTo sem/buinTe
IIYHOB@XHJM Ha4MHOM CTEK/IO PM3IMIKO /INIIe, 3aKOH je pexBubao moryh-
HOCT Jla paHUjy COIICTBEHNUK JoOMje APyro ofiroBapajyhe sem/buinTe M
HOBYAHY HaKHAJy 3a OHO IITO MY je 6110 ofy3eTo.”

17) Brumarescu v. Romania, Reports of Judgments and Decisions, 1999-VIL.
18) Brumarescu v. Romania, para. 73.

19) Brumarescu v. Romania, para. 80.

20) Malhous v. The Czech Republic, ECHR 2000-XI1.

21) Malhous v. The Czech Republic GC (dec.) Facts.
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[TogHOCHMaL IpefcTaBke y cay4dajy Manxoyc, je Mehytum, 3axreBao
nospahaj 3eM/bMIITA in natura, NaKo Cy Ha CIIOPHUM Iaplie/laMa CBOjUHY
6na crexna ¢pusmyka muua. OH je WTaBUIIe TBPAMO KAKO CY CBU aKTH
ayTOPUTApPHOT PeXMMa II0 ce6M HUIITABY, T He MOTY IIPOU3BOAUTH
Ba/baHe IIpaBHE nocneanie. JIpyrum pednma, no MUIIbEHY IOJHOCKOLIA
npezcTaBKe 6110 6u HeMoryhe ITyHOBa)KHO CTHIIAEbe CBOjUIHE Ha CTIOPHOM
3eM/BMIITY Off CTpaHe Tpehux Ppusmukux mmua.

Ha oBom MecTy Tpeba yuYMHUTH HAIIOMEHY O TeOPUjU U YIOPELHOM
IIpaBy. Y OCHOBU, IIOJHOCUIIAL] IIPECTABKe y cay4ajy Manxoyc cTao je Ha
I7IefuIITe Koje je 3acTymao Iycras Pamopyx. OH je cMaTpao fa HalMCT-
KU 3aKOHM O JeBpejuMa, JoHeTH cBojeBpeMeHo Y Hemaukoj, He Mory 6utn
cxpaheH) 11 IPM3HATY KaO TaKBM, OJHOCHO /1A YOIILITE He MOTY IIOHETY VIMe
npasa. IlocepaTHu HeMadKy Cy[JOBY JIeIMIN CYy OBaKaB CTaB M CMaTpa-
M HAI[UCTUYKO 3aKOHOMABCTBO O JeBpejuMa HMIITaBuM.” CyzI UIIaK Huje
OTUILIA0 TAKO JAJIEKO ¥ HMje A0 3a IIPAaBO OHOM HAuMHY 3aK/by4lBalba, 3a
KOjuM Ce U3I7IeJja II0BEO IMOJHOCUIALL IIPEICTaBKe.

Cyz ce y 0BOM IpeIMETy IPUKIOHMO IPUCTYITY Pa3IN4YUTOM Off OHOT
KOj¥ CMO CYCPeM PenIMO Y IIpeCyu ciiy4aja Bacunecky, 1a je yTBpAuo jia
NUIIEehe CBOjMHE He CTBAapa 3a COICTBEHMKE TPAjHY CUTYaLMjy ITOBpeie
npaBa. HanpoTus, OHO je TpeHYTHU 4MH, KOju ce goroau y ogpehernom
TpeHyTKy. OBo je HaBeno Cyq Jja ce 3anuTa Jla JIM je Hafi/Ie>KaH Jja OfiIy-
qyje O MEPUTYMY CIIOpHE CTBapH, OJFHOCHO, KAaKO Ce jOII KaXKe, ja /I MMa
jypucovKuyjy ratione temporis? KOHKpeTHe OKOTTHOCTY Cy 61Ie TakBe fia je
3eMJBMIITE OVJIO paHyjeM COIICTBEHMKY Offy3eTo 1949, TOTOM je IIyHOBaXKHO
npegaro apyrom ¢pusmdkom muny 1957, gok je KonBeHiuja y ogHoCy Ha
Yemky mouerna fa Baxku y Mapry 1992. rogune.

Omnyky y cny4ajy Manxoyc Tpeba maxk/buBo aHamu3uparu. Jecto ce
Meby MJCLIMMa HAaBOZM J1A je, Ha OCHOBY JOKTPMHE TPEHYTHOT aKTa, HEIIPY-
XBaT/blBa IIPEJICTaBKa KOjOM ce Tpaky IHoBpahaj ofy3eTor off cTpaHe KOMy-
HUCTUYKOT peXkuMa. TakBa IpeJicTaBKa je, 10 CXBaTakby U3Pa’KEHOM Y TOK-
TPVMHM, HEIIPUXBAT/bNBA ratione temporis.”> Ilo oBaKBOM CXBaTamy IIPaBo
CBOjMHE Ha Oly3€TOM 3€M/bMIITY YTalIeHO jé eKCIIPOIPHjalijOM, OHOCHO
HallMOHa/MM3anyjoM.** Y3 oBo HeKu nucuy, a Meby oBumMa u cynnje, nomajy
KaKO TO IIPaBO MOYKe CTajaTy Y OCHOBM HOBOT IIpaBa, KAKBO CTBapa 3aKO-
HOJZIaBCTBO Jip>KaBe notnucHniie KouBeHnuje, oHeTO 10 paTndukanuju

22) T. Allen - B. Douglas, ,,Closing the door on restitution: the European Court
of Human Rights®, in: A. Buyse - M. Hamilton (eds.) Transitional Jurisprudence and the
ECHR - Justice, Politics and Rights, Cambridge, 2011, cTp. 227-228.

23) Cf. Harris, O’Boyle & Warbrick, Law of the European Convention on Human
Rights, Oxford, New York, 2009, cTp. 803.

24) MHcino, cTp. 660-661.
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tor akrta.” CyJ je 3amcTa y cmydajy Maznxoyc CTao Ha ITIEAUINTE [ja TIOfHO-
CMIal] IpeficTaBKe HeMa HY 3aIiTiheHo IpaBo, HY 3aKOHUTO OYEKIBambe ¥
OIHOCY Ha KOHKPETHO 3eM/bUINTe 4Mjy je moBpahaj 3axTeBao.”

[TogHocwnar mpexcraBke, MehyTnMm, Huje npen CymoM mocTaBuo 3a-
XTeB Ha OCHOBY OBjalherma Koja je MOrao MMaTH II0 YHYTpalllibeM IIPaBy
OZIrOBOpHe fip>kaBe.”” 300r Tora He Tpeba U3TyOUTH 13 BUJjAa YNHEHUILY fla
je koHadaH 3ak/by4ak Cyza 610 f1a je IpefcTaBKa y IOCMaTPaHOM CITy4ajy
y CTBapM OITIallleHa HENPUXBAT/bUBOM ratione materiae. CyJ je HauMe, y3€0
y 0031p cTame YeIIKOor 3aKOHOABCTBA Y M3PMYNTO HaBeO fla Ce IIpaBo Ha
HaKHaJly 3a JIMILIebe CBOj/HE KOje IMOJHOCUIIALL ITPeJCTaBKe MMa 110 3aKo-
HYy O CBOjUHM Ha 3eM/buIITY of 1990. ,,M0Ke cMaTpaTyt UMatheM Y CMUCTY
yiaHa 1. [IpBor nporokona® IlogHocunan npencraBke ce, Mehytum, Huje
Ka/lino Ha MOBPefly TOT MpaBa, u3BefeHor n3 Baxkeher momaher 3akona,
HETo Ha CBOjUHY Ha CTBapy, Koja je 61Ia HalyoHa3oBaHa.® 36or oora je
xoHauHM ctaB Cyzia 6110 Jia je IIpefcTaBKa HEIIPUXBAT/bMBA ratione materiae,
o wiany 35. Kousennuje.”

JJoKTp1Ha 0 Ofly3MMamby CBOjIHE KAa0 MHCTAHTHOM WJIN TPEHYTHOM
aKTy, Koju ce 36110 Y IIPOLIIOCTH, IIPOUCTEK/IA je U3 TIpecyie caydaja Manxo-
yc. Vlaxo ce He 611 MOIVIO Ka3aTy Jia Y>K/Ba OMIITY HOJPILIKY, IPUTPIINTIE CY je
cyauje crpas6ypuikor Cyza.” C pyre cTpaHe, HeKM Off KpUTIYApa OBOT CXBa-
Tama TBpAe fia je Cyz, HempuXBaTabeM MIUCIY O TOME Jja NTMIIEHe CBOj/HEe
IIpefICTaB/ba HEIIPAB/Y Yy PaffOPyXOBCKOM CMICITY pedy, OTHIIIA0 Y KPajHOCT.”!

Y4eme 0 TpeHYTHOj IpMPOAY aKTa IMILIABaba CBOjUIHE M CXOIHO TOMe
ozirosapajyhoj npupoznu nospefe MpaBa Ha MUPHO Y>KIBambe MIMamba, Koje
HeTypa I0CTOojarbe TpajHe MoBpeJie, HALIIO je M3pasa U Y JPYIUM IIpecy-
JaMa. JegHa off OBMX JoOHeTa je y npenametry Knes Xanc-Agam II og /Tux-
iwienwiniajna upoimue Hemauxe.”> Cnuka n3 18. Beka, Koja je mpumagana
KHEeXXeBOj IIOPOANIIN, eKCIIpoIpucaHa je 1946. off cTpaHe 4eXOCIOBAYKIX

25) Taxko, Hup. cyanja Kacagesasm y cBoM yubenuky. V. J. Casadevall, EI Convenio
europeo de derechos humanos, el Tribunal de Estrasburgo y su jurisprudencia, Valencia,
2012, cTp. 413.

26) Malhous v. The Czech Republic GC (dec.), The Court’s assessment, (c).

27) MHcino.

28) Malhous v. The Czech Republic GC (dec.), The Court’s assessment, (c), mpe-
TIOCTIEAHY ACYC.

29) Malhous v. The Czech Republic GC (dec.), The Court’s assessment, (c) in fine

30) Hmp. L. Garlicki, ,Capplication de l'article 1 du Protocole No 1 de la Convention
européenne des droits de Thomme dans 'Europe centrale et orientale”; H. Vandenberghe
(ed.), Property and Human Rights, Brugge, 2007, ctp. 131-138.

31) T. Allen - B. Douglas, ,,Closing the door on restitution: the European Court
of Human Rights® in: A. Buyse, M. Hamilton (eds.), Transitional Jurisprudence and the
ECHR - Justice, Politics and Rights, Cambridge, 2011, cTp. 228.

32) Prince Hans-Adam II of Liechtenstein v. Germany, ECHR 2001-VIII.
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B/IACTY 1 HajIasuia ce y Mysejy y bpuy. Mysej je no3Bonuo ja cimka 6yzie
usnoxena y Kenny, y Hemaukoj. J/InuxreHirajHCKy KHe3 je y TOj 3eMJ/bM 110-
BeO CYJICKM ITOCTYTIAK, 3axTeBajyhu ga My cimka 6yne Bpahena y gp>kaBuHy.
V3ry6usim npen HeMaukuM npaBocyhem, ooparuo ce Cyay y Crpas6ypy.
Cyp je ogbuo npuMeHy npecefaHa us ciydaja /lousugy v IpUKIOHNO ce
paBuIy U3 npecyse Maznxoyc. VISpydnTo je mpy ToMe HaBeo fia He MOCTOj1
TpajHa IOBpe/ia IpaBa Ha MUPHO Y>XKMBalbe Malba, I0K jeé MICTOBPEMEHO
3aK/by4YlMO KaKO HUje HaJl/IeXKaH, U TO ratione temporis, ia pasMaTpa OKOJI-
HOCTM TIOf], KOjJIMa je OIIIO 10 eKCIporpujamyje.”

Hwu oBoj npecyn Huje mako yumnuTy KomeHTap. Mopa ce npe cera
UMaTH y BUZY Ja je IIpefCcTaBKa IofHeTa npotus Hemauke, semibe y K0joj
je cnuka 611 M37I0KeHa, a He TpoTuB YellKe, IpaBHOT crefbeHnka Yexo-
CTIOBauKe, Ip>KaBe Koja je eKCIIpoIIp1caa CONCTBeHNnKa. To 1eoM ciydajy
maje moce6HO obernexje. Cyp je yTBPANO /14, TIOIITO je IOHOCUIIAL] TOJHEO
CBOjy IIpefiCTaBKy xajehy ce Ha ofiTyke HeMadKor IpaBocyha, a He TpoTuB
Yemike, pasmaTpame Cy[cKe HafIIeKHOCTHU ratione temporis IPOTUB OBe
Ipyre Ap>KaBe Hadye/lTHO HUje McKbydeHo.” IIpu oBome ce Cyz mo3Bao Ha
npecefiaH U3 ciydaja Maznxoyc. Jou jesHOM ce IMO3BaBIIM Ha MICTH IIpece-
flaH ¥ KOHCTaTYjyhu Kako IMOJHOCKIAL] TpeCTaBKe HeMa MMalbe Y CMIUCITY
yiaHa 1. IIpsor nporokona, Cyzi ce oBako uspasno:

»Haza 3a mpusHarbe IpeXX1B/baBarba CTAPOT CBOjMHCKOT IIPaBa, Koje
ce IyTO Huje MOIJIO BPIIUTH, HE MOXKE Cé CMaTPaTy UMakbeM Y CMUCITY
yaHa 1. [IpBor npoTokona.“*

Cyn je y KOHaYHOM MCXOJy M3P€EKAO Jla Y OBOM C/Iy4ajy Huje JOIIJIO
1o nospepie wianHa 1. IIpsor nporokona. [loBpaTak cinuke y Yewmky He ripef-
CTaBJba IIOBPENY ITpaBa Ha MUPHO Y KMBabe IMalba, Ha KOje Ce I03Bao IOf-
HOCWIaL, IpefcTaBKe.’ Pexo 61 ce fa je ZOKTpYHA TPEHYTHOT aKTa y OBOj
npecypu nocayxua Cyfy 1a Ha 10j 3aCHyje COIICTBEHY 3aK/by4JaK M USPEKY,
MaKo Huje O1Ia off IPBEHCTBEHEe BAKHOCTH Y OKOTHOCTMMA CTy4aja. BaxkHo
je mpumeTutu fia je Cyyp npecegan Manxoyc IpOTyMadno Kao OCHOBY 3a
3aK/bY4MBaIbe O COIICTBEHO] jyPUCAUKIM)U ratione temporis, IpeMIa je, KaKo
CMO BUIIE/IV, OJJTYKA Yy TOM IIpeiMeTy ONIa y CTBapy 3aCHOBaHA Ha 3aK/bYUKY
KOj¥ ce y KOHAYHOM JMICXOZTy OC/IOHNO Ha jypPUCAVKI]Y ratione materiae.” Pa-
JIJIO C€ O jeHOM JUKTYMY, OHOCHO jeJHOM Je/Ty IIPeCy/ie YEIKOr CayYaja,
koju he mocraTu Beoma 3HauajaH 3a jypucnpyneHuyjy Cyzna y 0Boj MaTepujIL.

33) Prince Hans-Adam II of Liechtenstein v. Germany, para 85.

34) Prince Hans-Adam II of Liechtenstein v. Germany, para 81.

35) Prince Hans-Adam II of Liechtenstein v. Germany, para 83.

36) Prince Hans-Adam II of Liechtenstein v. Germany, para 86 u 87.

37) V. D. Popovi¢, Protecting Property in European Human Rights Law, Utrecht,
2009, cTp. 137-138.
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Jour jemaH mpuMepaK y IOCMaTpaHOM HM3Y IPeJCTaB/ba Ipecya y
cnyvajy bneuuh tipomus Xpeaiiicke.”® Benuko Behe Cyna je Taj npegmer
pelmnIo NpUMEHOM IpUCTYIa o HajnexxHoctu Cypa ratione temporis. Y
Tk je 6110 INIIehe CTaHAPCKOT IpaBa. [logHOCUTe/bKa IIPEICTaBKe je
of; 1953. 6uma HOCHIIaI] CTaHAPCKOT ITpaBa Ha CTaHY Y PYIITBEHO] CBOjMHU
y 3azgpy. Tokom 1991. je Hanyctuna rpaj u otuia Kox hepke y Vranujy.
ITouyeB of HOBeMOPpa Te TOAMHE Y CTaHY je 60paBUIO 6eCIIPAaBHO yCe/bEeHO
mne. OnmTyHa je 1992. mokpeHysa NoCTyIakK 3a OJy3/Makhe CTAaHAPCKOT
IpaBa IOJHOCUTE/LKM NpeficTaBKe. Taj mocTynax je npes NpBOCTENEHNUM
cynoM okoH4aH 1994. rogune. CraHapcko IpaBo joj je mpectaro. 1o >xanbu
je, MehyTumM, gpyrocrenenu cyz 5ao 3a IpaBo MOFHOCUTE/bKI IPEACTABKe,
ma 6u 15. pebpyapa 1996. ropue BpxoBHU cyy XpBaTcke YKMHYO IPyrocTe-
IIEHY IIPECYAy M OCHaXXIO OHY IOHETY y IpBOM creneHy. IlogHnocuremka
mpefcTaBKe ce oOpaTnia kanboM YcTaBHOM CyRy XpBaTcke, KOji je Ty
xanby oxgbuo 8. HoBeMbpa 1999. ropuHe.”

3a KOMEHTap OBOT C/Iy4aja Off 3Hayaja je YMbeHnIa ia je Pery6mmka
XpBaTcka akTOM O partuuKanmju nHKoprnopucana KouBeHujy y con-
CTBEHU MpaBHMU Mopeaak 5. HoBeMOpa 1997. roguue. Kao mro ce Buan,
Taj JaTyM Mafa usMehy oHMX Koju ImpefcTaB/bajy gaTyMme ofrosapajyhux
opnyka BpxoBHor cyma u YcraBHor cypa. [Ipo6em je npepcraprpano mm-
Tare KaJl je IpaBHa CTBap 110 XPBAaTCKOM YHYTPalllibeM IPaBy IIOCTaa res
iudicata. Cyp je cTao Ha I7IeuIITE [ je TO OVIIO Ha IaH OHOLIEHA IIpecysie
BpxoBHor cyza.*’ buo je jakie HeCIOPHO [ja CTAHAPCKO IPABO IPeCTa-
B/ba MMame y cMuciy wiana 1. ITpsor npoTokona, anu ce Cyn 3anuTao fia
TIM IMa HaJIJIEXXHOCT ratione temporis fja OfjIydyje 0 eBeHTYalIHOj IOBpean
IpaBa Ha MMPHO yXXuBame nmama. Cemmodnano Behe Cypia je Ha TOMeHYTO
nuTame oaropopuio norepaHo.”! Bemnko Behe je mpecyamno gpyraunje.*>
Ilo TakBor 3aK/byuKa je Bemuko Behe momuio moce oncexHe pacrpase jy-
pucnpynennuje Cyza, Koja ce IpoTeXXe Kp0O3 YUNTaBUX TPUJECeTaK Iapa-
rpada npecype y kojumMa je Behu 6poj pecegana MOABPrHYT palldy/larma-
Bamy.” K/byuH) apryMeHT ca CTAaHOBMINITA HAIlleT 3aH/Mamba Ha OBOM MeCTy
Hamasu ce y ctaBy Cyjia, U3pe4eHOM C ITI03MBOM Ha IIpecejjaH U3 CIy4daja
Manxoyc pa je

»ONy3VMarbe IOjeAHIy CTaHa VIV MMalba [je] y Hadeny TpeHyTHU
aKT, KOjU He CTBapa TpajHy cuTyaumjy.

38) Bleti¢ v. Croatia, ECHR 2006-I11.
39) Bleci¢ v. Croatia, para. 12-33.
40) Bleci¢ v. Croatia, para. 84.

41) Bleci¢ v. Croatia, para. 62.

42) Bleci¢ v. Croatia, para. 92.

43) Blecic¢ v. Croatia, para. 63-92.
44) Bleci¢ v. Croatia, para. 86.
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Taxo je 1 y 0BOj Ipecyiu JOKTpUHA TPEHYTHOT aKTa MOCTY>KIIa Ko
OCHOB 3a IOHOLIEH€ KOHAYHOT CY/[ICKOT 3aK/by4YKa, OHOCHO 3a U3PEKY IIpe-
cyze. OBa je foHeTa BehyHOM Off jeaHaecT racosa npema irect. Cyznuje koje
Cy OCTajie y MabVHY jeFHOAYIIHO Cy OCIIOpaBajie 3aK/by4aK O HEHAJITIEXK-
Hoctu Cyzia ratione temporis, amy HUCY U3PUYNATO TEXWJIE TOME Jla y IPBU
pen ncrTakHy MOryhHOCT Jja ce 3aiuparbe y IpaBo MOHOCKUTE/bKE ITPeCTaBKe
CXBaTy Kao TpajHa IOBpefja IeHNX IpaBa u3 wiana 1. [Tpsor npoTtokona.*

[Tpn mocMaTpamwy ABa HU3a Ipecypa, O KojuMa je OulIo peun, ocTaje
Haye/THA HeJOYMMIIA Y TIOITIEly CY/ICKOT 3aK/by4MBarba O MIPUPOAN IIOBPeie
npaBa u3 4iaHa 1. IIpsor nporokona. C jeqHe cTpane, y npecyama Ilasiamu-
xanoiynoc v /lousugy, Kao 1 OHMMa Koje ce 3a TUM IIpecefjaHnma 1nosope, Cyx
je 3ay3e0 CTaHOBMILITE Jia je IMILEhe MIMakba YMH KOjJ CTBapa TPajHy IIOBPENY
npasa. C ipyre cTpaHe, Kao IITO CMO BUJENN, Y jeflHOM Hu3y npecypna Cyn je
eKCIIPOIIpyjalijy IIOCMATPAO KaO0 TPEHYTHU YMH, KOj/ C€ OUIPAO Y HEKOM
TPEHYTKY y npouiocty. CTora o oBoM ApPyroM CXBaTaiby HAacTaje MUTambe
ma i je Cyz yonIuTe HaJyIeXKaH Jja y TAKBOj CUTYaLjy IIOCTYTIA, OfLHOCHO Jia
IIpOLEIbYje [IEjCTBO TOT TPEHYTHOT aKTa KOje ce MpoTexxe y BpeMeny. Morno
Ou ce mopaTy ja je JOKTPUHA TPEHYTHOT aKTa HAIIIa CBOjy IIPUMEHY IIpe
CBera y OKOHOCTMMa Y KojuMa CyJi oIyaliaBa peiCTaBKy HENIPUXBAT/bABOM.
Hepocrarak BpemeHcKe HafieXXHOCTH cripedaBa Cyf 1 ce 6aBu MepUTYMOM
CIIOpHE CTBapH, O YeMY Pe4MTO TOBOPY Ipecysia y ciny4ajy breuuh.

4. Capalisby CTaB CyACKe IpaKce

EBporicko mpaBo /by/ICKMX IIpaBa je 10 CBOjOj IIPUPOJY CYIVjCKO IIpa-
Bo. OHO je HacTano Ha ocHOBY KoHBeH1Mje, a/y IyTeM CTBapasIadKor Jie-
nopama Cyzia 1 cafipXKaHo je y mpecyzama.*® Cyz ce TOBOZM 3a COIICTBEHNM
paHMjuM IpecypaMa, IpuKIamajyhn ce yuewy o 06aBe3HOj CHa3u Ipece-
JlaHa, MIaKO OBUMa Hadye/lHO Huje Be3aH.” 360r Tora je off Be/IMKOT 3Havaja
YTBPAMUTH KaKaB je cafaimby cTas Cyfa y MaTepyju 0 KOjoj je OBJie pey. Jefan
Off ITyTOKAa3a IIpY TPaKekby OJrOBOPa Ha IOMEHYTO NMUTAMbEe MOXKE HaM JJaTh
npecyga y cnydajy Mapuja Amianacujy u gpyiu aipoiniue Pymynuje.* Ilpecyna
ZOHETa Yy OBOM IIPEIMETY II0CTajIa je KOHayHa 12. janyapa 2011. roguse.

45) B.u3nBojeHa MUIIberba CyAMja Koje Cy ocTae y Mambuuu. To cy 6mnu cynuje
Lukaides, Rozakis, Zupanci¢, Kabral Bareto, Pavlovski 1 Bjergvinson.

46) O oBome B. octiesxHo: [I. ITorosuh, ITocifianax espotickol tipasa wvygckux iipasa,
beorpapn, 2013.

47) B. o Tome: D. Popovi¢, ,, The Role of Precedent in the Jurisprudence of the Eu-
ropean Court of Human Rights” in: The European Convention on Human Rights, a living
instrument, Essays in Honour of Christos L. Rozakis, Bruxelles, 2011, cTp. 467-483.

48) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
npecypa og 12. 10. 2010.
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Jla 6mcmo, 63 KOMIIMKOBAHUX fIeTasba, pe3VMUpaN 0Baj CIyYaj
IOBOJBHO je pehu Kako je Cp)K 4MIbeHNYHOT CTamba y TOMe IITO je Ha OC-
HOBY fieKpeTa of 1950. HalyoHanMM30BaHa 3rpajia, unju je nospahaj nmpep
momahum npaBocyhem TpaxkeH modes of 1996. roguHe. 3rpaja je, Kako je
y IOCTYIIKY IIpep, foMahyuM cynoM yTBpheHo, 611a He3aKOHUTO HaI[OHA-
NM30BaHA Ca CTAHOBMIITA PyMYHCKOT YHyTpallmber npasa. IlogHnocurempka
IpefCcTaBKe je 3aXTeBajia Jia joj 3Tpafia, y K0joj je jour 6110 Hempo#aTux
CTaHOBa, OyZie IpefaTa y Ap>KaBuHY. VaKo je IpBOCTeIeHN CYJL IPECYANO Y
KOPUCT IIOJHOCUTEbKE NpencTaBKe, 70 2010. H1je IOCTUTHYTO U3BpLIEHHE,
HUTM je JOLIIO 1O pecTutyuuje.”

[IBa ocHoBHa cTaBa Cypa cy y 0BOj mpecysy 6m1a fja: (a) peCTUTYINO-
HO 3aKOHOJ]aBCTBO JIp)KaBe Koja je patndukosana Kousenmujy He ycrocra-
B/ba ayTOMATCKI CBOjUHY PaHUjeT CONCTBEHMKA Ha OIy3eToM obpy; u (6)
TO 3aKOHOJ,ABCTBO CE€ MOXKE CMaTpaTy TAKBMM Jja CTBapa HOBAa MIMOBMHCKA
IIpaBa JIMIIMa Koja UCITyhaBajy ycinose.” Pekyio 6u ce ja ce Ipy OBaKBOM
3axbyunBamy Cyzl KpeTao y OKBMpMMa II0CTaB/beHUM IIpecefaHoM Mar-
xoyc, maga Cyz Huje yanHMO ofiroBapajyhy pedepenny. Cyx ce y cTBapu y
naparpady 136. mpecyze Mo3Bao Ha Ipecefan n3 cydaja Kotieyku ipoitiue
Cnosauxe, rae ce y maparpady 35. ynyhyje Ha npecyny Manxoyc. Paguno
ce, Jakse, 0 TIOCpefHOM IMTUpamy.” Baba 1CTO TaKO HAIIOMEHYTH Jia je
paHuje IOMeHyTU Cny4aj Bacusnecky IpeTxonuo JOHOIIEhY PECTUTYLIMIOHOT
3aKOHO/IaBCTBa 'y PymyHMju, 1ma ce cutyanmja Kojy CMO TaMO pasMaTpain y
TOj Ta4KM pas/lNKyje o oHe y npegmeTy Mapuja Aiianacujy u gpyiu.

Hpyru o IOMEHY THX CTaBOBa, M3BEIEHNX M3 PaHMjuX Ipecefana Marn-
xoyc v Koileyxu, TOTVYKY je TEIIKO OPKIB aKO Ce CXBaTh Kao n3omosaH. Ha-
1Me, fia 61 je[{HO /NLie MCITYHIIO YC/IOB 3a oBpahaj nMama, o fomaheM 3axo-
Hy MOpa JJOKa3aT! [ja MY je MMatbe HeKaJl O1/I0 Oy3eTO aKTOM ay TOPUTAPHOT
pexxuma. JIpyruM pednma, HOBO MIMOBIHCKO ITPaBO O KOjeM TroBOpy raparpad
136. mpecype He3aMMC/INBO je 6€3 CTapOor, yTrallleHOT HACI0Ba, Ylije ay TOMaTCKO
OXIBJbaBambe Huje Moryhe, Kako KOHCTaryje maparpad 127. mpecyze.

Cyq je y KOHKPETHOM C/Ty4ajy YTBPAMO /Ia HOHOCUTEIbKE IIPENCTABKI
VIMajy MIMOBMHCKY VIHTEPEC KOjU Ce MOYKe CMaTpaTy IOA00HNM fia IIPUBYYe
3amTUTy wiaHa 1. [TpBor mpoTokosna 3aTo mTo cy 1o fomMahem mpaBy y Haj-
Mamy pyKy 6mie onanrheHe /ja MOTpakyjy HaKHaZly 3a HAaI[VIOHAIMI30BAaHO
umame.” [TomTo je Ha Taj HAYNMH OI/IACKO NpefCcTaBKe MPUXBaT/bUBIM, Cyx
Ce YIYCTHO Y MEPUTOPHO OJIy4MBakbe.

49) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 14-43.

50) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 127.1136.

51) V. Kopecky v. Slovakia, ECHR 2004-IX, para. 35.

52) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 146.
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Ocnosnu craB Cypa y Horziefy MepuTyMa CTBapy OC/IOH-€H je Ha IIpe-
ceflaH u3 ciy4aja Manxoyc. Cyq je yTBpAyO Ja He IIOCTOjU TpajHa cUTyaluja
Y J1a je eKCIIpoIpujalija MMarma TpeHyTHY 4iH.” OBaKaB CTaB je Janmpiap-
HO CaOIILITEH, Y3 IT03MB Ha MIOMeHyTH IpecefaH. Cyzi ce TMM IOBOZIOM HUje
YIYIITAO Y OIICeXXHUje objanrmere. 300T TOra je 3aHMM/BUBO MIPUMETUTHI
KaKoO je y Ipecyzy IpeaMeTa, y KojeM je OAroBOpHa gpxasa 6uta Yelnka,
JNOKTpUHA TPEHYTHOTI aKTa y CTBapy IOCIY>KI/IA 3a TO, [ja Ce IIpefCTaBKa
ornacu HenpuxsaT/bupoM. Hanportus, Cyz je y cl1ydajy Koju mocMaTpaMo
YCBOjMO JOKTPUHY TPEHYTHOT aKTa, ajJli Ce YIIyCTUO Y MEPUTYM CTBApM.
Pexso 6m ce kako je Cyj mpuxBaTyo jelaH cacTojak npecesana Manxoyc,
a7y He ¥ PE30HOBambe KaKBO je TaMO M3PaXkeHO Y NOTIyHOoCTH. Mopa ce
IpY CBEMY OBOM MIMATH Yy BU/IY M IIOHELITO PafiyiKaJaH 3aXTeB KaKaB je
IIOCTABMO NOZHOCUIIALL IPeACTaBKe y cydajy Manxoyc. Cyn y cTBapu HU
y TOj Ipecyau Huje ogbanyo MoryhHoCT fja mprberHe 3aK/byunBamwy KakBo
3aTVYeMO y IIPeCcyAy PyMYHCKOT C/Iy4aja, Koji je Ipep Hama.™

Y nameM obpasnoxermy Cyp ce I03Bao Ha TO fIa 3a/jipambe Y MIPHO
yKUBambe MMarmba Mopa O1TI 3aCHOBAaHO Ha 3akoHy. OHO MOpa VIMaTH Ji0-
IYLITEH Vb Y BOAUTH padyHa O IOMUTUYKNAM, IPUBPENHNM U IPYLITBE-
HVIM yC/IOBUMA KaKBM B/Iajjajy y s3em/by moTrmcHuiy Konsennuje.” Cyz je
TaKO JICTO HaBeO JIa p)KaBa Ma Io7be CI000IHE IIPOIIeHE Y OBOj MaTepUjIL.
To noswe je mmpoxko, any, o cxparamwy Cyza, He MO>Ke OUTY HeorpaHude-
HO.* [ToceOHO je Cyz Haracuo ¥ TO a HaKHa/ia 3a MIMambe Koje je fp>KaBa
oftysena Mopa OUTH ,,y pa3yMHOM OHOCY" ¢ BpegHourhy omyseTor.”

Ha ocHoBy cBera mro je oe nsnoxeno, Cyp je uspekao jga 'y
KOHKPETHOM CJIy4ajy IoCToju noBpena ynana 1. IIpsor nporokoma. Ha
ocHoBy 4naHa 41 Kousennuje, Cyzi je Ha/l0>X1O OITOBOPHOj AP>KaBU fla
IOZHOCUTE/bKaMa IpeCcTaBKe MCIUIATU OArOBapajyhy HOBYaHy HaKHALY,
IIOK je, UICTOBPEMEHO, 10 4laHy 46. KoHBeHIMje HAaZI0K1O0 U Ipefy3Mambe
OIIITUX Mepa, YMjM je Wb a ce M3berHe IojaBa HOBUX CIy4ajeBa JMCTe
BpcTe npen Cymom.>®

53) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 163. Y oBoM naparpady mpecye, o3uBarme Ha IIpecyny Manxoyc je HeOCPeRHO.

54) Malhous v. The Czech Republic GC (dec.), The Court’s assessment, (c), mpe-
TIIOC/IEEbY TTACYC.

55) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 165-167.

56) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 173.

57) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 174.

58) 3auaH 41. B. uspexy npecyne, 8 (6), a 3a wiau 46. maparpade 210-242. mpe-
cyzie Mapuja Aiianacujy u gpyiu.
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5. 3aKk/py4ax

Meby nucnma xoju ce 6aBe peCTUTYLIMjOM HaUIa3y ce Ha IIOKYIIaj
ma ce u3 jypucnpynennuje Cyzia u3Befly Hauera, 110 KojuMa ce y TOj MaTepuju
yIIpaB/ba €BPOIICKO IIPABO /bYACKUX NpaBa. TaKaB MOCTYIaK 3aTUYEMO Y
HajHOBUjeM, IIeTOM M3[jaly CTaH/japAHOT yii6eHnKa [leko6ca u Bajra, koje
cy ypeanau Pobun Bajt u Knep Oysn.” IlomenyTu ayTopu HaBofe ABa
OCHOBHA Hauesla y IIOITIefly PECTUTYLMje KOja Ce IO HbUXOBOM MUILIbEILY
MOTy GOpMYIIICATI Ha OCHOBY CYACKUX IIPeCy/a.

ITpBo Hayenno kaxke Kako je Cyy| HaJ/IeXXaH fla OI/Tydyje CaMo O TAKBOM
JMIIaBamy CBOjJHE KaKBO je HacTYIIo nocie patndukanyje Kouseniuje
Ofl CTpaHe OATOBOpPHe Ap>KaBe. JIpyro Haueso mo4mBa Ha CXBaTamy fia he
Cyn ysetu y 063up mocrymnak 3a nospahaj nmama, o Kojer je ZOLIIO Ha
HallMoHa/THOM IvTaHy. OBO Apyro Havesno je mponpaheHo goganyma, Tako
ma he 61Ty 17TOTBOPHO CaMO aKO je MOFHOCUIALL ITpeficTaBKe mpexn CyzmoMm y
Crpasbypy Morao ja ce mo3oBe Ha oB/ialherme 1o ofpefi6ama yHy Tpallber
IpaBa ipXKaBe y Kojoj ce Tpaku pecturyuuja. Cyp ce Hehe ymyrmrarn y ca-
MOCTAJIHY IIPOLIEHY TOTa /Ia M je IIOIHOCK/IAL] ITPEJCTaBKe MICITYHO YCIOBE
IIOCTaB/beHE HALIVIOHA/IHMM 3aKOHOM, 3aTO IITO je HallOHa/IHA MHCTaHIa
y 60/beM II0/10Xajy Jla TO YYMHIL

Morno 61 ce pehu ga oBakaB pe3uMe CyfcKe IpaKce BePOJOCTOjHO
npukasyje cajammy ctas Cyza. [Ipema oHOMe IITO CMO HaIIpes| BUMIENMN, CYJI-
CKO 3aK/by4MBambe Y Ipecyau ciydaja Mapuja Aitianacujy u gpyiu 1o cBemy
je Y LyXy JOKTpMHApPHUX 3aK/by4aKa, KakBe 3aTideMo Kopi Po6yuna Bajra
Oysujese. Tpeba MehyTum npumeTnTy fia Cy Havena Koja IOMEHYTI ay TOpU
VICTUYY 3aCHOBAHA Ha y4ely O TPEHYTHOM akTy. OHa Cy HacTajia IIpe cBera
1071 yTUIIAjeM IIpecejaHa y cydajy Masnxoyc, anu u 9UTaBe jeHe IOPOANLIe
npecyza u ognyka Cyzia, Koje ce 3a TMM IIpecefiaHoM nosoze. Meby ose,
IpuMepa paju, Cllafiajy npecyze y cnydajeBuma Ipayuniep u Ipayunieposa
upoiniue Yewixe, Janiunep iipoimiue Cnosauxe, Kouteyxu iipoiniue Cnosauxe,
Buawy upoiiue Pymynuje.** Y cBUM TUM IpefiMeTIIMa OCHOBHO IUTAabe
ce OJJHOCWUJIO Ha NIPYMEHY HallMIOHATHOT 3aKOHOJAaBCTBA O PECTUTYLIVjI.
Hanporus, o cBux mpecyzma o Kojuma CMO paclpas/bajiy y OBOM HAINUCY
jeVIHO je OHa 'y cl1y4ajy Manxoyc 3aCHOBaHa Ha CYy[ICKOM Pe30HOBabY Koje
Ce OJHOCH Ha YHYTPAIllIbe PECTUTYLMOHO 3aKOHOJABCTBO. IIpecynay ciy-
4ajy Bacunecky monera je Ha OCHOBY YMIbEHMYHOT CTalba KAaKBO je HaCcTajIo
Ipe ycBajama ofroBapajyhux sakona y Pymynujn. Y npecymama npepmeTta

59) Jacobs, White & Owey, The European Convention on Human Rights, Oxford,
New York, 2010, cTp. 495. ¥V xwusu usgaroj 2010. 0BY IUCIY HUCY MOITIU Y3eTU Y 063UP
npecyny cnydaja Mapuja Aianacujy u gpyiu, JOHETYy y OKTOOPY Te TOIUHE.

60) Gratzinger and Gratzingerova v. Czech Republic, ECHR 2002-VII, Jantner v.
Slovakia, 39050/97 HUDOC (2003), Kopecky v. Slovakia, ECHR 2004-XI, Viasu v. Romania,
75951/01 HUDOC (2008).
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bneuuh n Knes og /luxilienuitiajHa IpyiMeHa peCTUTYLIMOHNX 3aKOHA HIje
Onta off MpBOpaspeHOT 3HaYaja. Y IPYKMM M KMIAPCKUM CTy4ajeBUMa
Takobe Huje 61/1a ped O IPYMEHM YHYTpAIlber 3aKOHa O PeCTUTYIVIjI.

360r cBera LITO je peYeHO MOXKe Ce MTOCTABUTY HMUTAkbE O IIPABHO]
dunosoduju koja mpouctude us jypucnpynernnje Cyza, Ha OCHOBY IBa
HI3a IIpecy/ia Koje cMo oBJie mocMarpanu. Kakas je ctaB Cyzia 0 mpaBHO]
IPUPOIY IIOBpeJie paBa Ha MUPHO Y KMBarbe MMamba? Je iy JOKTpUHA Tpe-
HYTHOT aKTa ITOTIIYHO OffHe/Ia IpeBary?

HajjenHocTaBHMjMM HaM ce yKa3yje 3aK/bydak Koju Ou TBPAVIO KaKo je
CTapo IpaBo, IPABO JINIA YMje je MMakbe eKCIIPOIIPMCAHO, HEITOBPATHO yTa-
meHo. OHO LITO Ce Y IOPETKY eBPOIICKOT IIpaBa JbY/ICKMX ITpaBa IITUTI KPO3
ofipen0e 0 MUPHOM Y>KUBaby MIMamba jecTe y CTBapy HOBO IIPABO, & TO 3HAUN
IpaBHO OBJalIhermbe MPONCTEK/IO U3 3aKOHOIABCTBA JIpyKaBe IMOTINCHUIIE
Konsenuuje, goreror 1o parugukamnyjn. Vako y jegHoj MCK/bY4UBO IpaB-
HIYKOj KOHCTPYKIUjU OIP>XKIB, OBAKaB 3aK/by4aK Ce IIOMAJIO CyJapa C Ylibe-
HUIJaMa JPYIITBEHOT )XMBOTA. 3aKOHO/IJABCTBO O PECTUTYLMj|, KA0 OCHOBA
HOBOT Cy0jeKTVBHOT IIpaBa ofjpeheHor nmia, He MoXke ce IIOCMaTpaTy Kao
IIOf, MUCK/bYYMBO 3aKOHOJaBYeBOT CTBapanallTBa. To 3aKOHOJABCTBO je
crenpu4HO, OHO je YPOIEHO Y UCTOPUjY 1 JOHETO je y CBAKOj Off Ap>KaBa
Koje Cy My Impuberye Kao jefiHa BpCTa OITOBOPA Ha 13a30B CIeIM(PUIHIX
APYWTBEHNUX yCI0BA U IPUINKA. PecTuTynuja npencrapba JpyLITBEHN
HAIop Jja ce mpeBasnie IpONUIOCT ¥ MOCTUTHE IPaB/ia IIyTeM ITOHMIITA-
Barba IOC/IEINIIA M3BECHNUX aKaTa HEKaJJallber, ay TOPUTAPHOT CUCTEMA.
[Tponutoct ce He MOXe ITpeBasuhy UCK/bYYNBO IIPABHUM MHCTPYMEHTIMA,
a/Iy Cy OBM MITAK HE CAMO HEOIIXO/IHM HETO U CBAKaKO IPUMEPEHN TAaKBOj
CBpc. YIIpaBo y Toj cBeTIoCT Tpeba mocmarpary Harop Cyzia 1a TeXHUKOM
npecyja y peCTUTYLMOHMUM C/Iy4YajeBuMa OArOBOPY IOMEHYTOM U3a30BY.

He moxe ce y moTyHOCTHM NCK/BY4nTy MoryhHocT fia Cyp mpuMeHn
y4ere O TPajHOj OBPeAY IIPaBa Ha Y)KMBarbe IMakha, KAa0 OCHOBY 32 HEKY
opt 6ynyhux mpecypa. [JokTpyHa TPeHYTHOT aKTa je HApOYUTO Ae/IOTBOPHA
KaJ| ce pajiy 0 pa3MaTrpamy pobiemMa pecTUTyLVje Y Ap>KaBy NOTIIVICHUIN
KoHnBeH1je Koja je ycBojuaa Hoce6HO 3aKOHOZIABCTBO O TOMe. Y CBETIOCTH
YHYTpaIllber 3aKOHA MATakb€ O MICIIPaB/balby HEKA/Jalllihe HETPaBe Ce Ipe-
obpakaBa y jelIHO, TOTOBO OM Ce PEK/IO, TEXHIYKO MUTAbe IPONCTEKIIO 13
3aKOHa Koju je Ha cHasy. CyIITMHCKY Po6/IeM UIAK OCTaje. YHYTpallby
3aKOH je JOHET YIIPaBO pajiyi UCIIpaB/bakba HEKa/lalllihe HETPABJE U He MOXKe
ce pasyMeTy M3BaH KOHTEKCTA y KojeM je HacTao. [IpeTBapame nurama o
CTapoj HEIPaBAM Y jefaH IpobieM IpyMeHe ofpesioe I03UTUBHOT IIpaBa
3aTO NpeJCTaB/ba IIpe CBera TEXHUYKY ornepanujy, Kojoj ce u Cyp mpuKiama
13 MPaKTUYHUX Pa3jiora. Taj MOCTymak He YKUJa Haue/IHy HeJOyMUILY O
IIPaBHOj IPUPOAM IIOBPEJE MPaBa Ha MUPHO Y)KUBakbe UMakba, KOja, YIIPKOC
TPEHYTHOM CTamby jypucnpypenuuje Cyja, OICTaje y eBPOICKOM IIPaBy
JbY[ICKUX IIpaBa.
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Op Milan Lalik
[Notnpencennuk YcraBHOT cyfa Penybnmke CrnoBauxe

ITOTOKA]J M ITEPCITEKTUBA YCTABHOT
CYICTBA 'Y PEIIYB/INIIN CIOBAYKOJ

JlaHac y 1eoj HaIIOj TeOIONMNTIYKOj chepy pacTe YTUIAj CYyACKe
mohu. To je mocnennia pa3nMUNTUX CHO/BHUX Y YHYTPAIIBUX PaKTOpa.
Y cnosbHe (haKkTOpe YITIaBHOM CIIaJiajy IojadyaHa Iobanmusanyja, MHTerpa-
mja 1 pepepanmsanyja EBporcke yHuje. YcTaHOBE Koje Cy TpajYILIMIOHATHO
Ome OATOBOpPHE 32 OLIeHY YCTaBHOCTY 3aKOHCKJX HOPMU I 32 3aIUTUTY
OCHOBHUIX JbYACKUX IIpaBa 1 c71000/1a cajia MMajy Mamy Moh, jep ce KpyT 1mm-
Tarba Ha KOja Cy YTUIIAJIe CBE BUIILIE CY>KaBa, IITO CE MOXKE 3aIIasuTH ¥ M3BaH
Penry6nmke CroBauke. [ToTeHIIjamHN HECK/TAZ yCTaBHUX U MHTETPATYBHIX
IIPAaBIJIA je UCK/bYYEH, jep MHTErPaTUBHI YTOBOPY W/IY 3aKOHM JJOHECEH! Ha
OCHOBY BJIX VIMajy IPeJHOCT, 300T 4era He MOKe Johy 10 mpaBor cyKoba.

Ha ocHOBY M3/105K€HOT, MOXKe Ce M3BeCTM 3aK/byJak fa usmeby mnH-
TerpaTMBHUX YTOBOPA M YCTABHOT IIpaBa IIOCTOj! 3HAK jeIHAKOCTU, Ofi-
HOCHO JIa Cé MHTeTPaTUBHM YTOBOPY MOTY CTAaBUTH HA HUBO YCTaBHOT 1Ipa-
Ba. [IpaBo YHuje (MHTerpaTUBHO NPaBO) je 3a1CTa UHIHeIPUCAHO Y TipaHU
cuciliem gprcasa-4naHuyd, a caunibaBa Jeo IPaBHOT IIOPETKA KOju ce
npumMemsyje y Pemmy6nuiu CnoBaukoj. MebhyTnM, oHo He npencTaBba feo
noMaher mpaBa, jep caunmaba moceban npapHy nopepak’. [Tpema Haverry
IPUOPUTETA, IIPYIMEHA IIpaBa YHIje Y OKBUPY Ap)KaBe-wIaHNIe 0e3ycIoB-
Ha je 1 3arapaHToOBaHa. [loTeHIMjaTHe OITyKe YCTaBHOT Cya y KojuMa 61
ce TBPAWIO [a NpMMEHA NpaBa YHMje KPLIN YCTaB, T€ Jja Cé CTOTa OHO He
MO)Xe IPUMEHUTH Y foMahuM ycoBrMa, HeMajy yTullaja Ha IpaBo YHuje.
Mebyrtum, Hema cyMibe ja 6M y HAKHaTHOM CYICKOM ITOCTYIIKY, KOju Ou1 ce
BOZO 300r KpIllera 06aBese [ja Ap>kaBa IpUMEHM IIpaBo YHMje, EBporcku
CYJ IIpaBJie, IPVINKOM SOHOIIEeHA CBOje OTYKe, y3e0 Y 0031p IpUHIN-
e CyInCUAUjapHOCTH U IIPONOPIMOHATHOCTH, IIpeMa KOjuMa cafipxkaj u
BIJI IeNIOBarba EBpoIICKe yHMje MOpa OCTaTH y TPaHMIlaMa HEOIIXOHMM 3a
nocrusame nwbesa EBpornicke yanje (wran 5. y Ilosersu EBpornicke yHmje),
Kao 1 IpMHINI Koju EBpoIicky yHMjy 06aBesyje fa yBakaBa ,,HAIlVIOHA/THN
UIeHTUTeT  ap)kaBa-wiaHuna (wiaH 4, cras 2. [loBe/be EBponcke yHnmje).

1) IIpecyna Cyna mpaBfe eBpOIICKMX 3ajefHULA Y cny4ajy 6p. 6/64 Costa/ENEL
op 15. jyma 1964.

225



Meby HaBefieHe yHyTpalibe paKkTope Crafajy 1 CMareH 3Ha4aj U Ipec-
TVDK YCTABHOT Cyfla Y KOPUCT PEJOBHIX CY/IOBa, KOjU CY Ce Y IIPYMEHM 3aKOHa
YHuje usjegHaumm ¢ ycraBHuM cyzioM. Off HaLlMOHATHKX CYJJ0Ba Ce TPAXK!U
ma omaha mpaBwia Tymade y HajseheM carmacjy ca nmpasmwmma Yauje. Cyp
npaszie EBporicke yHuje Taj apryMeHT 3acHMBa Ha ofpefi0aMa WwiaHa 4, cTas 3.
IToBeme EBporicke yHuje, y koMe ce HABOJM OIIITE HAYeNIO T0ja/THe Capafiibe’.

YcraBHM DpUHLUII IpeMa KOME HallIOHa/IHE IIPAaBHE HOPME, YKIbY-
gyjyhu u ycTaB, Tpeba TyMaunTH y CKJIafiy ca HpUHIMIINMA eBPOIICKe VH-
Terpanuje u Koorepanyje BIacTi YHMje U BIaCTH JpKaBe-4IaHuLe, TPONC-
Ty4e 13 4wiaHa 1. cras 2. YcTaBa, IOBE3aHOTI Ca Haue/IOM JIOjaTHe Capajbe.

Ycrauu cyp y Peny6muny CrroBaykoj uMa mype HafiJIeXXHOCTH Y
HOI/Iefy 3alTuTe ycTaBHOCTU. Kama cy y nuTamy obnanrhema YcTaBHOT
cyfAa, Tpeba HalpaBUTH pas3nuKy uaMely mpeBeHTUBHE 1 HAaKHAJIHE Olle-
He YCTaBHOCTU. Pa3/uka je y BalMIHOCTY IIpaBHE HOPMe. YCTaBHU CYJ,
CIIPOBOJM NIPEBEHTUBHY OLIEHY YCTABHOCTM CaMO Y [iBa Cy4aja: y C/y4ajy
ycknahenoctu MehyHapogHIX yroBopa Koju 3axTeBajy carmacHocT Hamm-
oHaTHOT caBeTa Perry6mike CroBauke ¢ YcTaBOM U YCTaBHMM 3aKOHOM I
y CIIy4ajy carlacHOCTY IpeaMera pedepeHayMa ¢ YcTaBOM U YCTaBHUM
3aKOHOM. Y 00a crydaja ofyrydyje IUIEHYM, KOjy 3a JOHOILIeHe CBOje OfiITyKe
1Ma BpeMeHCKM poK off 60 JaHa of faHa IOfHOIIEa 3axTeBa. Takobe, y
o0a cry4aja je mpencenHMK Perry6nuke opnanrheH fa mopHece 3axTeB, 0K je
B/Iajja oB/aliheHa 1a TO YYMHM y CTy4ajy IIOCTYIIKA O CaIIaCHOCTH ca Meby-
HAapOJIHMM YTOBOpVMA. AKO YCTaBHM CYyJI OJUTY4M fa je HeKy MehyHapomHu
YIOBOp MM NIpefMeT pedepeHayMa y CYIIPOTHOCTY C YCTaBOM, YTOBOP ce
He MOXKe paTu(UKOBATH, HUTK pedepeHyM OIp>KaTIL.

Y HajBaKHMje HaJIEKHOCTY YCTaBHOT Cyfia y IIOI7Iely HaKHA/IHE OlLle-
He YCTaBHOCTH CIIaJjajy Boheme MocTyIKa o yckaaheHocTy mpaBHMX CTaH-
fappa ca yCTaBHMM IIOPeTKOM IIpeMa wiaHy 125. YcraBa (T3B. anicTpakTHa
VIV creryiyaHa KOHTPOJIA YCTAaBHOCTM). Y OBOj BPCTY IOCTYIIKA, YCTaBHU
CYJL OfiIy4yje y IUIEHYMY. JeIVHM U3y3eTaK TUYE Ce TOCTYIIKA O YCTABHOCTY
ommreo6aBe3yjyhnux perymarusa ONIITIHA ¥ CAMOYIIPABHMX perrona (y
oBuM ciay4dajeBuma CyJ ofiTydyje y CeHaTnuMa).

[TpaBHM aKT KOju je IpeIMET OLleHE YCTAaBHOCTY IPETXOJHO CE CITYXK-
6eHo o6jaBipyje vy ,,36upun 3akoHa Penybnuke CinoBauke®. YcTaBHM Cyx
MO)Ke OTy4MBATH O aKTy KOj) HUje IPaBHO Ba/baH M Kopuctehu npaso
criennduyHe KOHTPOJIE?, I1a 3aTO Y TOM CMUCITY Tpeba IpaBUTU PasInKy
n3Mehy BanuaHOCTH, AejcTBa M MPUMEHe OCIIOPEHMX NTpaBHUX aKaTa. ¥
IOCTYIIKY O ycK/Iah)eHOCTV IIpaBHOT aKTa, YCTaBHU CYJ MOXKe IIPYBPEMEHO
CYCIIEHJJOBATY [1ejCTBO OCIIOPEHMX IIPAaBHMX aKaTa.

2) TIpecyma EBpomckor cypma mpaspe y ciydajy 6p. 14/83 Von Colson op 10.
anpuia 1984. ropune.
3) Opnyxa ca ped. 6pojem PL. US 1/2010 mpesicTaB/ba MpoOIop y OBOM MOJbY.



Kapa je YcraBHu cyp y juneMu fa au ja CyCIIeHZYje [1€jCTBO 3aKOHa
VUIN Jla OFPXKU status quo (3amp>ky moctojehy 3aKOHCKY perynaTuBy), OH
00OMYHO 3a/ip>KaBa IIPBOONTHY, a CYCIIeH/yje HOBY 3aKOHCKY pery/l1aTuBy.*
CBaka ofyTyKa Koja ce Ti4e IpUBPEMEHO CYCIIeH/IOBAHOT aKTa 00jaBbyje
ce y ,,36upru 3akoHa Perry6mke CrnoBauke

Y oBOM THITy IOCTYTIKa IIPUMEY]j€ Ce T3B. UPeiliiociiiaska yCcilasHo-
Citiy TIPAaBHUX aKaTa, IITO 3HAYM Jla Ce MIPaBHM aKT CMaTpa CarJacHUM Yc-
TaBY, yCTAaBHUM 3aKOHVMa 1 Mel)yHapOJHIM YyTOBOpMMA JIOK Ce He JOKaXKe
CYIIPOTHO.” YCTaBHU CYZ HOHOCK U T3B. UHIHEPUpeTlailiuéHy 0gnyKy Koja
3aJip>kKaBa OCIIOPEHM ITPaBHY aKT Ha CHa3M, a/Ii U Ca/Ip>KI CTaB O TOMe KaKo
opraHyu BjacTyu Tpeba ma ra pasymejy u npumeHe.® Ha taj HaunH YcTaBHU
CYJ, ICTIO/baBa T3B. CYy3gpHaHOCiil, aKO je OJTyKa O HEYCTaBHOCTH ITOCTIENHHE
Mmoryhe pemteme (ultima ratio).

Vmak, ako YcTaBHU Cyf, fobe 10 3aKk/byuKa fa IIpaBHM aKT (MM He-
TOB Jle0) HUje y CaITTaCHOCTHM C YCTaBOM, YCTaBHMM 3aKOHOM Wn Meby-
HapOJHVM yTOBOPOM, Ha JJaH CIy>kK0eHOT 00jaB/buBatba TOT 3aK/by4Ka y
»30upIy 3akoHa Perry6nuke CoBaduke®, OCHOpPEHN aKT IIpecTaje Jja BaXKN.
OpraH KojJ je JOHeO HeyCTaBHU IIPaBHM aKT 00aBe3aH je 1a ra, y poKy of
IIeCT Mecely Off CIy>KOeHOT 00jaB/bUBaba, YCKIAV C OJJTYKOM YCTaBHOT
cyzia. AKO aTo Teso He IMOCTYNM Y CKIAAY C OfIYKOM, IIPaBHU aKT Iryon
CBOjy IpaBHOCHAXHOCT. OIyKe y MOCTynuuMa o yckiaaheHoctn npas-
HUX aKaTa cy onireobasesyjyhe u npumemwuse pro futuro, na uu yoynyhe
Hehe 6uTy Moryhe moHeTM mpaBHM aKT KOju je YCTaBHM CyJ IIPOITIACUO
HEYCTaBHMM.

Jour jenan Ba)kaH TUII TOCTYIIKA THYE CE TyMadera YCTaBa Uam Yc-
TaBHOT 3aKOHA Y C/Ty4ajy criopa usmelhy gBa oprana snactu. Iloctojame
CIIOpa 3HA4M Ja OPTaHy MCTY ofipen0y YcTaBa mim YCTaBHOT 3aKOHA TyMade
PasIMYnTO. YCTaBHMU CY/J OJIydyje O OBOM TUILY CIIOpa y IIJIEHYMY, HalMe,
OITYKOM Koja je obaBesyjyha pro futuro. Tymademe YcTaBHOT Cyfa BaXn
CBe JIOK ce laTa ofpenda He IIPOMEHY MM IOK e APYIITBEHA CTBAPHOCT
He IIPOMEHM Y TOj Mepy Jia YCTaBHU CYJ, IPUXBATY NIPEAJIOT Ja IPOMEeHN
CBOje paHuje TyMademe.

YcraBHUM cyp ofimydyje, y TpaHMIlaMa CBOjUX HAaJIEXKHOCTH, J1a JIN
je ofIyKa o IpoIIallery BaHPETHOT CTamba IIpeMa YCTaBHOM 3aKOHY (no.
227/2002 Coll.) y ckiany ¢ YcTaBoM U YCTaBHUM 3aKOHOM, Kao M CBaka
HAKHAJHO JIOHECEHA OJUTyKa. VI3 oBOTr 3aKOHa NMpOMUCTUYE, a contrario, fa
YcTaBHY CyJ He MOXKe MICTIMTUBATY YCTaBHOCT 06jaBe paTa M BOjHE VK-
TaType. 3aXTeB O TOM IINTakby MOXKE Ce ITOTHETI Y POKY Off IeCET aHa Off

4) Ynopenu, Ha IpuMep, pellerbe o gorywTenoctn y ogmyuu PL. US 13/2012, § 7.

5) Ymopenu ca ognykom PL. US 17/08, § 9.

6) Ynopenu ca omrykom PL US 1/2010 (o npernoctasim ounnctsa), PL. US 6/09
(navero ,, Tpu ImyTa u gocra‘).
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TakBe 00jaBe, 110 KOMe YCTaBHYU CYJ| Ofl/Iydyje y IUIEHYMY, @ IbeTOB HaJla3 ce
o6jasspyje 'y TASR (HoBuncka arennuja Peny6muke CroBauke).

YcraBHU cyp ofIydyje o cykoOy HammexxHocTy uaMely neHTpamHnx
Ip>KaBHUX OpraHa, YKOMKO O leMy He OJTydyje HEKM IpyTU OpraH BIACTI.
VicTo TaKko, YcTaBHu cyq ofydyje ga im je IllaBHa KaHLemapuja peBusopa
Penry6nke CnoBauke HajjIe)kHa fla BPIIM Haf30p. Y 06a cirydaja, OIyKy
¥ HaJTa3 O OCHOBAHOCTY JIOHOCH CEHaT.

Kapia ce pajivt 0 3a1ITUTI OCHOBHUX JBY/ICKUX ITpaBa 1 c71000/a, BeoMa
je BayKHa HaJIeKHOCT YCTABHOT CyJia [ OIydyje Y IOCTYIKY II0 XKanon
GU3NYKYX ¥ IPAaBHMX /IMIA. Y OBOM TUITY ITOCTYTIKA, YCTaBHY CYJ IITH-
TV OCHOBHA IIpaBa 1 c110607e Koje cy feo YcraBa, IloBe/be 0 OCHOBHMM
npaBuMa u cnobogama u MehyHapopgHuX yroBopa Koje je paTugukoBao
Haumonanuu caBer, a cmyx6eHo cy objaB/benn y ,36upuu 3akoHa Perry-
omuke CrnoBauke. MehyTum, Tpeba HarmacuTy CyncuajapHy HaIeXKHOCT
YcraBHOT cyfia, Koja noppasymena ia Cy MOXe 3aIl04eT ITOCTYIaK CaMo
aKo HUjefjaH APYTHU CYJ HUje HaJIeKaH Ja OfIydyje 0 OCHOBaHOCTI. To
3HA4y Jja peJOBHY CYIOBY, KaO I IPYTU OpPTaHY Ap)KaBHE BIACTI, VIMajy
Kao IJIaBHM 3aJjaTaK Ja IITITe OCHOBHA JbYCKa IIpaBa ¥ crobope.

3a IOJHOIIIe e YCTaBHe XKajIbe OCTOj! 3aKOHOM YTBpheH pok off iBa
Mecerla. YTBphuBame BpeMeHCKOT poKa IpeiCcTaB/ba 3HaYajaH IIPYHIINII IIPaB-
He VI3BeCHOCTY U CTAaOWIHOCTY IIpaBHMX ofiHOca. [la 611 ce ofpefno noverak
OBOT POKa, BXKHO je 3HATH KaJia je oHOCH/IaL] Xanbe 61o y moryhHocTy fja
nobe o casHama 0 aToj Mepu/IIpeKopaderby Koja je IIpefMeT >kanbe, a He
KaJla je OH YMIbEHMYHO JIOIIAO0 10 THUX Ca3Hamba. Y OBOM CTy4ajy IpUMerbyje ce
npaBwIo iura vigilantibus (mpaBa IpuIIajajy OHMMA KOji BOJie padyHa O IbJIMa).

[TocTynak mo4ynme HAKOH NOJHOIIEHA 3aXTeBa YCTAaBHOM CYAY.
Omity ycnoBu 3a IIOJHOLIEHE 3aXTeBa Cy cefehn: 3axTes ce Mopa mpe-
ATyl Y IACMEHOM 06/IMKY; OH MOpa CafipKaTy MOTINC ITIOFHOCKOLA 3aXTe-
Ba (M/IM BETOBOT/HEHOT IIPABHOT 3aCTYIHUKA); MOPa OUTY NPUIOXKeHa
nyHoMoh koja mogHocuony omoryhasa ia 6yzme 3acTymas npep, YCTaBHUM
cynoMm. ITopep Tora, n3 3axTeBa Mopa OMTM jaCHO KO Ta IIOJHOCH, Ha IIITa Ce
OJIHOCH, IIPOTYUB KOT'a je 3aXTeB YCMepeH, KOjy OfUTyKy IOJHOCHIIAL] 3aXTeBa
OCIIOpaBa, Te MOpa CafipXKaTy 06pasIoKeme U JOKa3.

IToce6HM 3aXTeBU YK/bYUYjy ¥ CHELVIPUKALIN)Y IIPEKPIIEHNX OCHOB-
HIIX TIpaBa ¥ ¢1060/a, IPaBHOCHAXXHY NPeCyAy (MM IbeHy KONIMjy) WIn
Mepy KojoM cy noBpebeHa byjicKa IpaBa, nieHTUUKALNjy Ap>KaBHOT Opra-
Ha IIPOTYUB KOTa ce >ka10a IOJHOCH, Kao U Mepy GMHAHCYjCKOT 3a[J0BO/beba
VI pasJiore 3a Iera, ako T'a MOJHOCIIIALL )KajI0e TPaXKIL.

[lITaBuiue, y 3aXTeBy MOFHOCHUIALL >)Ka/16e MOXKe 3aXTeBaTH Ia YCTaB-
HI CYJ IOHecCe lipuspemery mepy KOjoM ce CYCIeH/yje CTyIambe Ha CHary
OCIopeHe IIPaBHOCHAXKHe Tpecyze. [IpuBpeMeHa Mepa ce YKIa aKo pasyio-
3V 32 IEHO JOHOLIeHe IIPECTaHy a OCTOje MIV aKO YCTaBHMU CYJ IOHece
OJI/TYKY O OCHOBAHOCTH C/Iy4aja.
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YctaBHM Cyf He U3BOJM JOKa3e HUTY JOKa3yje YMbeHINYHe OKOTHOC-
TY CTy4aja, Kao LITO TO YMHE PeJOBHM IIPBOCTENEHN CYIOB, jep YCTaBHI
CYJ je cyq Koju ce 6aBU IIpaBMMa, a He YMbeHMI[aMa (OCUM aKO Ce Yiibe-
HIIle OHOCe Ha n36ope). [Ipyrum peunma, YCTaBHM CyJ, HafIIeAa fia n
PEIOBHN CYIOBM Y JOBO/bHOj Mepy LITHTE OCHOBHA IIpaBa U cnoboze, 13
yI/Ia yCTaBOM 3arapaHTOBaHMX JbYACKUX IIPaBa, I7le CIajajy 1 CyKob Ba
npaBa (MHAMBMAYATHO IPABO U jaABHM MHTEPEC), KAO 1 f1a /I je peJOBHN
CYI IIPUMePEHO OfpeaNo paBHOTEXY nsMeby mux um je, Ha mpumep, He-
OCHOBAHO CTaBMO je[THO ITPABO M3HAJ, IPYTora. YCTaBHU CyJl pasMarpa u Jia
JIV Cy 3aK/bY4IY PeJOBHOT Cy/ia IPOU3BO/LHM (CBOjeBOJbHN ), HEOTIPAaBIaHM
ca TaykKe I7IeAVIITA YCTABHOCTY VY OYMITIEFHO HEOCHOBAHN, K0 U JIa JIN
je [OIIO 10 KpIllema /bYACKNX IIpaBa 1 c1obopa.

YcTaBHU CYZI BPIIV KOHTPO/TY 3aKOHUTOCTH ¥ YCTAaBHOCTY CBUX BPCTa
usbopa y Peny6muny CrnoBadkoj, ofjydyje o pacHyITamy VN CyCIIeH-
3Uj¥ aKTMBHOCTY IOMUTUYKNUX MAPTHja ¥ IOKPETa, O pe3yaTaTuMa pede-
PeHJyMa, O OIIO3UBY IIpeficeqHKa Perry6uke, 3alITUTY jaBHOT MHTEpe-
Ca, TIpolecynpamy npefceqHnka Perrybnuke, kao o Tome fa i cam Cyg
VIMa JUCHVIUINHCKE VIV IPYTe HaJJIeXKHOCTH Y TIOT/Iey TIPefiCeHNKA VTN
HOTIIpeficelHNKAa BpXOBHOT Cy/ja MM jaBHOT TY>KMOIIA, OFHOCHO fiaje ca-
IJTACHOCT 33 BUIXOBO KPMBIYHO TObEIhe I XallllIerhe.

360r Tora je YcTaBHM CyJ] He CaMO Kpajiba MHCTAaHIIA 32 OL[eHY YCTaB-
HOCTY 3aKOHa, Beh oH Haj3upe 1 pag BpXoBHOT cy#a U OCTaluX OpraHa
Iip>kaBHe BIacTH. TakaB I107I0Kaj yCTaHOBE OITIefja Ce Y CBAKOJHEBHOM JIO-
HOIIIEHY OfTYKa, Y TIOCTYIIKY KOjH je MaXK/bYBO ¥ IIPYMEPEHO OCMUII/bEH 1
npaheH 3BeCHOM MepOM CY3/IpXKaHOCTH. Y C/Ty4ajeBMMa KaJia je IpUCyTHa
CyMHba M/ je CTy4aj IpuMeHe 3aKOHA CJIOXKeH, CYJ IPMXBaTa OJTyKe op-
raHa jaBHe B/IaCTH, OMJIO f1a Cy TO 3aKOHM KOje je JOHETO 3aKOHOJaBCTBO
VIV CYZICKe OITYKe pelloBHIUX cyfoBa. KoH3epBaTuBHM cyAyja 00M4IHO [iaje
IPeTHOCT BPEeHOCTIMA KOje IIPeICTaB/bajy MOMIasyIITe JOHOCKOLA OfTyKe
KOja je ImpeMeT UCIIUTVBaba Y OJHOCY Ha BPEIHOCTY KOje IIpe/iCTaB/bajy
HeTOBO/HeHO CONICTBEHO MOTA3NIITe.

[IpermocTaspam fa he YcraBum cyn Penmy6nnke CnoBauke yBek
HacTojaT fja Oyzie olpe3aH YMeCTO IpeaKTMBaH, KaKo He OM IIOCTAo Jeo
»jYIMKaIM3anuje nonutuke (v o6pHyTO), Aenyjyhn yBek kao xxycrap
3aIITUTHUK IIPMHINIA f1a TpahaHnH momasy ucnpern gpxase.
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Yuecuniu Kongepenunje uctipen Joma Haponne ckynmrtiae






3AK/bYYHE OIIEHE

IIpod. np Mapuja Jpamkuh*
3ameHuIa IpefceqHNKa YcTaBHOT cyfa Peny6muke Cpouje

Hama Kondepennuje ce 6aBuna nuramem ja nmu je moryh mopen
€BPOIICKOT YCTAaBHOT CY/ICTBA. VI3 OHOra 1ITO je peuyeHo, Mpou3uIasu He-
CYMBUBO Jia je To Moryhe 1 /ja Taj KOHIIENT MMa JIBa CBOja acIleKTa Koja ce
ucKa3syjy y cnegehem.

Ca jegne cTpaHe, Taj MOJEN OCTBapyje ce KPo3 IeIOTBOPHY, y3ajaM-
HY, OnmatepanHy u MehyHapoaHy capajiiby YCTaBHMX CYIOBa, KPO3 CYACKN
AVjAJIOT, QM U KPO3 JUjajIor IIPeKo Ipecyaa, 3a Koju je of mocebHe, Kpy-
IVIja/THe B)XHOCTY Kopuinhemwe KoMIapaTuBHe rpakce. OBakBa capajma
Mor/Ia 6V BOLUTY CaBe3y YCTaBHMX CYZIOBA VU €BPOIICKOj YCTaBHOCYACKO]
MPEXM KOja TPaXK! Off HaC M3TPA/IIby 3ajeJHIYKE eBPOIICKE IIPABHE CBECTIL.
Ta 3ajepHuYKa eBpoOICKa MpaBHA CBECT 00yXBaTa BUIIECTIOjHY Capajiby,
IIpe CBera, HallMOHA/IHUX IIPaBa, IIOTOM KOHBEHIIMJCKOT IIpaBa I, Haj3afl,
3a 3eMJbe WiIaHule EBporicke yHmje 1 eBpONCKOr IIpaBa.

Ca zipyre cTpaHe, 0Baj KOHIIEINT €BPOIICKOT YCTAaBHOT CY/ICTBAa MOpa
CBAKaKO J]a YBO)XM U IOLITOBame pasmnantoct. OHe oOyxBaTajy Hajpe
COILIMja/IHM, EKOHOMCKM U KY/IITYPHM KOHTEKCT y KOM€ C€ Hajla3y CBaKI
HALlMOHA/IHN yCTaBHM Cyf. ToMe cBakako Tpeba HOJaTy 1 M3a30Be TAKO
0361/bHOT (PeHOMEHa Kao IIITO je I/T00a/THa eKOHOMCKA K134, IIPOTUBPey-
HOCTM M T€H3Hje Koje IOBPeMeHO HACTYIajy n3Mel)y Hal[MOHaTHNUX yCTaB-
HUX cyfoBa u EBporckor cyza 3a pyficka npaBa y CTpa36ypy, BaXXHOCT
IIpaBHe TpajuLyje, IpaBHEe KY/AType Koja je M3pa3 CaMOCBECTH, IIOIITOBAIbE
Hal[MIOHA/IHOT UJEHTUTETA U, Haj3ajl, Pas/AM4nNTa IIPAaKca caB/ajilaBarba ay-
TOPUTAPHE IPOUIOCTH.

*) 3ameHuna mpepcenHuKa YcraBHor cyfa Peny6muke Cpbuje on 2011. o 2014.
TOMIMHE.
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FOREWORD

Its half a century long existence places the Constitutional Court of
the Republic of Serbia among the oldest constitutional courts in Europe.
Its mission of ,,a guardian of the Constitution® started as far back as 1963,
with review of constitutionality and legality of general legal acts in the Re-
public of Serbia, while from the promulgation of the Constitution of 2006,
its role has been extended also to the individual protection of human ri-
ghts and freedoms. Half a century of constitutional justice represents not
only an important jubilee for the Constitutional Court, but also proof of a
lasting commitment of the Republic of Serbia to ensure, by means of con-
stitutional review, an efficient application of the principle of the rule of law,
as one of the supreme principles of any democratic society.

In 2013, the Constitutional Court marked 50 years of its existence
by a series of events. The most important among them was an internati-
onal conference, organised on the topic ,,The Position and Perspective of
Constitutional Justice®, held in Belgrade 16-18 October 2013, at the House
of the National Assembly, and supported by the German Foundation for
International Legal Cooperation (IRZ), the Venice Commission, the Stabi-
lity Pact for South-eastern Europe, and the Organisation for Security and
Co-operation in Europe (OSCE).

In the introductory part of the Conference the participants were
addressed by the then President of the Constitutional Court, Dr. Dragisa
B. Slijepcevi¢, as well as by President of the Republic of Serbia, Tomislav
Nikoli¢, the Head of the European Union Delegation in Serbia, Michael
Davenport, President of the Venice Commission, Gianni Buquicchio, Vi-
ce-President of the Constitutional Court of Austria, Brigitte Bierlein, the
Ambassador of the OSCE Mission to Serbia, Peter Burkhard and the Head
of the IRZ Division for BiH, Macedonia, Montenegro and Serbia, Stefan
Piirner. Beside the President, judges and the Constitutional Court staff,
also numerous delegations of the constitutional courts with which the
Constitutional Court of Serbia has had a long-standing successful bilateral
cooperation, took part in the work of the Conference, as well as former pre-
sidents and judges of the Constitutional Court of Serbia. The Conference
was also contributed to by the presence of its special guests, the members
of the diplomatic corps, state bodies and organisations, international orga-
nisations and the Faculties of Law in the Republic of Serbia.

The Proceedings of the International Conference “The Position and
Perspective of Constitutional Justice”, which are in front of you, contain the
papers and presentations of the participants of this gathering. The expe-
riences presented at the Conference resulted in a shared conclusion that
constitutional courts today are faced with identical or essentially similar
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challenges, which call for further development of a constitutional justice
dialogue; this might lead to building a common European constitutional
and legal awareness, while fully respecting all the differences and peculi-
arities of national constitutional courts. This is why the purpose of these
Conference Proceedings is not only to capture the memory of marking
the 50 years of the constitutional justice of Serbia, but also to inform those
to whom constitutional law is “close to heart” of the challenges with which
contemporary constitutional justice is faced today.

PRESIDENT OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF SERBIA
Vesna Ili¢ Preli¢



I1

HALF A CENTURY
OF CONSTITUTIONAL
JUSTICE IN SERBIA
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The Conference Opening
President of the Constitutional Court of the Republic of Serbia Dr. Dragisa
B. Slijepcevi¢ and the Working Committee — Dr. Brigitte Bierlein, Gianni
Buquicchio, Prof. Dr. Marija Draski¢, Michael Davenport, Peter Burkhard,
Dr. Stefan Piirner

President of the Republic of Serbia Tomislav Nikoli¢






Dr. Dragisa B. Slijepcevic¢*
President of the Constitutional Court of the Republic of Serbia

Ladies and Gentlemen,

On behalf of the Constitutional Court I welcome you to the International
Conference “The Position and Perspective of Constitutional Justice”, organised
in order to mark the 50" anniversary of the Constitutional Court’s foundation.

On this solemn occasion, it is my great pleasure and honour to wel-
come the President of the Republic of Serbia, Mr. Nikoli¢, acting president of
the Supreme Court of Cassation, Mr. Milojevi¢, the president of the Venice
Comission, Mr. Buquicchio, presidents and judges of the Constitutional
Courts of Austria, Bosnia and Herzegovina, the Bosnia and Herzegovina
Federation, the Republic of Srpska, Bulgaria, Montenegro, the Czech Re-
public, Croatia, Armenia, Lithuania, Macedonia, Hungary, Romania, the
Russian Federation, Slovakia, Slovenia and Ukraine, as well as the former
presidents and judges of the Constitutional Court of Serbia.

I extend a warm welcome to the Head of the European Union Delega-
tion, Mr. Davenport, the OSCE ambassador in Serbia, Mr. Burkhard, the mem-
bers of diplomatic corps, the representatives of the IRZ foundation, the inter-
national organisations, the representatives of public authorities of the Republic
of Serbia, the Deans of Faculties of Law and the representatives of the media.

I now ask for your permission to, in the capacity of the President of
the Constitutional Court, briefly acquaint you with the history, place and
role of the Constitutional Court of Serbia in the legal order of Serbia in the
past half a century of its existence.

The idea of establishing the Constitutional Court of Yugoslavia was
present already at the time the Constitution of the Federal People’s Republic
of Yugoslavia was adopted in 1946. Still, it was not completely implemented
until the Constitution of 1963 was promulgated, both on the federal and
republic levels. By this, the Constitutional Court was introduced as a new
democratic institution in the political order of the Federal Republic of Yugo-
slavia and its republics. The protection of constitutionality and legality was
entrusted to the Federal Constitutional Court and Republic Constitutional
Courts according to the Constitution, as mutually independent institutions.
This way a system of constitutional review was established both on the fed-
eral and republic level. The Constitutional Court of Yugoslavia was entrusted
with the federal protection, and the constitutional courts of the republics
with the republic protection of constitutionality.

* President of the Constitutional Court of the Republic of Serbia in the period
2011-2014.
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The Constitutional Court of Serbia was established on 26 June 1963,
by the Decision of the National Assembly on election of presidents and
judges passed under Article 171 paragraph 1, point 8 of the Constitution of
the Socialist Republic of Serbia of 1963. By this, the Constitutional Court of
Serbia, as well as the Constitutional Court of Yugoslavia and other constitu-
tional courts of its republics, became one of the oldest constitutional courts
in the world, right behind Austria, Germany and Italy. The Constitution of
1963 determined the Constitutional Court of Serbia’s jurisdiction, as well
as the legal force of its decisions. The Constitutional Court’s jurisdiction
included deciding on the constitutionality and legality of laws and other
general acts, protection of the right to self-management and other funda-
mental rights and freedoms, provided by the Constitution, deciding on com-
petence disputes between courts and other state bodies, deciding on disputes
concerning the rights and duties of social and political communities and
monitoring any phenomena which could be of interest for implementation
of constitutionality and legality. However, despite thus established jurisdic-
tion, the commencement of the Constitutional Court’s work was marked by
a symbolic attempt at the protection of constitutionality and legality. It was
exhausted in passing decisions on the constitutionality and legality of self-
management general acts, and it was not until 1974 that the Court reviewed
the constitutionality of any of the laws that had been passed. Nevertheless,
this can neither reduce nor diminish the value of the results achieved by
the Court in this period. These results were achieved within the context of
social and political relationships rooted in the unity of power and authori-
tarian regime with one-party rule. Moreover, it could be rightfully claimed
that the constitutional justice of the Republic of Serbia, established by the
Constitution of 1963, rested on the idea of immediate abstract review of con-
stitutionality and legality and that it represented an expression of modern
European tendencies of the time. It does not also mean that the Constitu-
tional Court was on the front line of defence of the rule of law, outside and
out of tune with legal and political choices of the then state. However, even
under these circumstances, its activity has left visible marks in the exercise
of review of constitutionality and legality. These results were achieved, in
addition to review of constitutionality of general acts, also by means of the
Court’s mandate, imparted by the Constitution, to inform the Assembly of
incompliance of individual laws with the Constitution. Motions by the Court
in this respect were not infrequently verified by the Assembly’s decision to
change the laws indicated as unconstitutional. All of this is unambiguously
telling us that the action and work of the Constitutional Court of the time
did not represent just pioneering efforts in order to justify its position and
function in the protection of the rule of law. On the contrary, the Court’s
work was manifested as an essential contribution to the establishment and
implementation of fundamental principles of the rule of law. In this way,
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the Constitutional Court of Serbia followed in the footsteps of the Constitu-
tional Courts of Austria, Germany and Italy, founded previously, and passed
through all the changes of the European model of constitutional justice. Its
work was partially determined by the previously conducted changes of the
Constitution, but also by the Constitutional Court’s immediate efforts to
confirm, by its Decisions, the constitutionally proclaimed goal of establish-
ing and strengthening the rule of law. Such efforts of the Constitutional
Court were accomplished in the period between 1974 and 1990, by passing
31 decisions on the inconformity of laws with the Constitution.

The role of the Constitutional Court of Serbia was significantly altered
with the Constitution of 1990. By adopting this Constitution, Serbia opened
a new chapter, abandoning the former system of socialist constitutionality
and accepting traditional European values. This Constitution proclaimed
the principle of division of power and introduced the parliamentary system.
The position and function of the Constitutional Court were determined in
conformity with the European standards of constitutional justice. It was de-
termined by the Constitution that the Constitutional Court represented an
independent and autonomous body protecting constitutionality and legality
in accordance with the Constitution. The Constitution regulated the Court’s
jurisdiction and composition and guaranteed continuity of judicial function.
Also, it was determined by the Constitution that the Constitutional Court’s
decisions were generally binding and final.

However, despite thus determined position and jurisdiction of the
Constitutional Court, it did not in practice achieve the expected results. A
new role of the Constitutional Court was not heralded until after the change
of power in 2000. In the changed democratic environment, the Constitu-
tional Court truly turned to the protection of the basic principles of the
rule of law and fundamental human rights and freedoms. Yet, it was just
a hint at its new course of action. This action was, however, prevented by
the will of the then authorities which left the Constitutional Court without
a required quorum for its work. Thus the Court was deprived of the pos-
sibility to exercise its constitutionally entrusted function, through no fault
of its own. The blockade of its work was lifted only after 15 months, by
election of the missing judges. In its new composition, the Constitutional
Court had a fresh start at its mission of the protection of the rule of law.
Such activity of the Constitutional Court resulted in its establishment of
the unconstitutionality of major laws and Government regulations which
encroached on an exclusive domain of legislative power. In this period, the
Constitutional Court also indicated an interim measure with the aim of
preventing detrimental consequences of the application of a law in judicial
domain. Besides, the Constitutional Court’s work at the time was marked by
initiation of the proceedings for review of the constitutionality of the Law
on Local Elections and Law on Local Self-management of the Court’s own
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motion. Such actions of the Constitutional Court were publicly supported
by the then carriers of public authority, but this support was exhausted in
declarative statements in the press and other public news media. The discrep-
ancy between the constitutionally proclaimed and actually desired position
of the Constitutional Court by the then political parties and the parties in
power resulted in a new blockade of the Courts work. It was manifested as
an obstruction of the proceedings for election of the missing judges and the
president of the Court by the National Assembly. This is why the work of the
Court was again discontinued for the subsequent 14 months. By the will of
the political factors, the Constitutional Court was one more time deprived
of the possibility to exercise its constitutional function. This was a result of
failure to act on the part of those political forces which, during their exercise
of power, in their public appearances, were the loudest in advocating the rule
of law and strengthening of the system institutions. It is quite unnecessary to
expound on the extent to which this kind of conduct derogated the function
of constitutional justice. Unfortunately, this was accompanied by the striking
silence of the public news media. They resumed their activity and criticism
of the work of the Constitutional Court only after the function of the Consti-
tutional Court was re-established with the appointment of the judges of the
present composition of the Court, conducted in December 2007. This is why
it is particularly conspicuous that for the then ,self-declared” legalists and
for some of the media, the Constitutional Court represented just a decorative
institution, acceptable only at the time it is precluded from exercising its con-
stitutional function, or if it does it in the way they define and see the role of
the Constitutional Court in achieving their political goals. There is no doubt
that such conduct directly undermines the institution of the Constitutional
Court, which is also done by unacceptable criticism of the decisions passed
by the Constitutional Court, in disregard of all democratic principles.

The Constitutional Court is a guardian of the Constitution, and the
guarantor of the rule of law in the Republic of Serbia. Its urgent acting is
desirable, but it cannot be identified with its meeting the requirements of
political requests of either the position or the opposition in its decisions.
It doesn’t mean that the Constitutional Court seeks to justify delays in in-
dividual proceedings of review of constitutionality and legality, nor does it
mean that it avoids performing its constitutionally entrusted function. On
the contrary, deeply aware both of its function and the legal consequences
of its decisions, the Constitutional Court makes efforts to exercise its func-
tion exclusively in the service of the rule of law and effective protection of
human rights and freedoms. Within the context of such a position of the
Constitutional Court, I have to point out also on this occasion, that the con-
stitutionally determined obligation to pass the law on the essential autonomy
of the Province of Kosovo and Metohija has not yet been discharged, though
it has been almost seven years from the adoption of the Constitution of 2006.
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The work of the Constitutional Court in the period after the prom-
ulgation of the Constitution of 2006 was marked by the Court’s exercise
of its jurisdiction — normative control of constitutionality and legality and
handling of constitutional appeals. By establishing the Constitutional Courts
jurisdiction to admit constitutional appeals, the Republic of Serbia has in-
deed joined the European trend of establishing immediate constitutional
protection of human rights and freedoms. In this way, the Constitutional
Court has put itself in service of the protection of the rights of citizens and
all other non-government subjects from the consequences of the unconsti-
tutional and illegal acts by public bodies. This legal remedy is accessible to
everyone when the state, represented by any body, violates the fundamental
citizens’ rights and the rights of other non-government subjects.

In its present composition, the Constitutional Court has handled 35,211
cases of constitutional appeals; 20,621 have been decided, 5,401 of which in this
year only. These numbers speak not only of the Constitutional Court’s work-
load, but also of the extent to which the constitutionally guaranteed human
rights and freedoms are violated. Within the limits of its capacity, the Court has
endeavoured to handle the filed constitutional appeals within an adequate -
reasonable time. Unfortunately, this objective is impossible to achieve in respect
of all applicants. This is why the Constitutional Court was forced to establish
the rules of urgent proceeding, fully aware that by this, the principle of handling
cases in order they are received is disrupted. By acting in this way, the Consti-
tutional Court has, in this year only, upheld 1,044 constitutional appeals which
allege a violation of the right to a fair trial, caused by unequal proceeding of reg-
ular courts. It is unnecessary to further expound on how much these decisions
of the Constitutional Court have contributed to the establishment of legal cer-
tainty and the rule of law. The Constitutional Court has also contributed to the
rule of law by passing more than 50 decisions on unconstitutionality of numer-
ous provisions of systemic laws. To illustrate, these are: the Property Tax Law,
Military Security Agency Law and Military Intelligence Agency Law, Personal
Information Protection Law, Public Information Law, Law on Establishing the
Competences of Autonomous Province of Vojvodina, Law on Electronic Com-
munications, Planning and Construction Law, Law on Protection of Rights and
Freedoms of National Minorities, etc. In addition to this, 15 regulations of the
Republic of Serbia Government, which encroached upon legislative jurisdic-
tion, were cancelled. Also, acting within its jurisdiction, the Constitutional
Court solved all cases which concerned prohibition of the work of associations
of citizens. Activity of the Court in its present composition has been marked
also by initiation of the proceedings of constitutional review of the Court’s own
motion, as well as by indication of interim measures concerning the prohibition
of execution of individual acts until the final decision on the constitutionality
of laws based on which these acts had been passed, is made. Also, 808 com-
plaints of non-appointed judges and carriers of the public prosecutor’s function

253



have been solved. Further, steps have been taken in respect of enforcing the
Constitutional Court’s decisions, which resulted in the return of more than
150 delegates’ mandates. The Constitutional Court’s decisions are respected
also by regular courts, in such a way that regular courts in accordance with the
Constitutional Court’s order change their decisions.

Last but not least, it should be emphasised that not until the Amend-
ments to the Law on the Constitutional Court entered into force on 4 January
2012, had the objective requirements for the functioning of the Constitutional
Court in chambers been met, nor for the essential independence of the Court,
until it was provided with an autonomous budget. By introducing the work
in grand chambers and chambers, the processing of disputed cases has been
significantly accelerated. It is to be expected that these changes are yet to be
tully felt, in the form of the Court’s more agile responses. Another argument
in support of this claim is that in this year the Constitutional Court has been
allocated a representative building and accommodation, which has enabled
strengthening of the capacity of the Court’s administrative and professional
service and created a realistic basis for improvement of the Court’s decisions
and rendering its proceedings more expeditious. All of this, as well as the Gov-
ernment remaining true to its decision to respect the budget independence
of the Constitutional Court as provided by law, makes us convinced that the
Constitutional Court of Serbia has finally overcome all impediments which
used to be objective stumbling blocks preventing it to act as an independent
and autonomous state body and give its full contribution to the establishment
of the rule of law and protection of human rights and fundamental freedoms,
in accordance with the Constitution and internationally recognised standards
of law. The Constitutional Court is sincerely committed to this mission, re-
gardless of whether and to what extent the Constitution in force ensures the
fulfilment of all expectations of the current participants in the political and
legal modelling of democratisation processes in our society. The results of the
Constitutional Court’s striving have been determined also by its readiness
to, while respecting the experiences and case-law of the European Court of
Human Rights and other regional and European constitutional courts, give
its full contribution to the establishment of the rule of law and promotion of
democratic processes in the Republic of Serbia. Hence, on this day, I want
to thank all the constitutional courts present at our Conference for their as-
sistance offered through our bilateral cooperation. I am convinced that our
international relationships will also in the future represent a fruitful coopera-
tion which will result in an efficient protection of human rights and freedoms,
strengthening of democratic processes and achieving victory of law over force.

Due to all this, I expect that the papers that shall be presented here and
discussions that will follow today on the topic “The Position and Perspective
of Constitutional Justice”, shall give an immeasurable contribution to the
enhancement of constitutional protection and finding genuine responses to
the challenges that European constitutional justice is facing today.
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Tomislav Nikoli¢
President of the Republic of Serbia

Honourable Judges,
Dear Friends,

Ladies and Gentlemen,
Your Excellencies,

We have gathered here today to celebrate the 50th anniversary of the
Constitutional Court of Serbia, and I have been honoured with the duty to
address you on this solemn occasion.

At the time it was established in Yugoslavia, by the Constitution of
the SFRY and constitutions of the republics in 1963, constitutional courts
existed in just a few countries, such as Austria, Germany, Italy, and Turkey.
One socialist country decided to establish an institution unthinkable in a
system which did not rest on the division of power. The introduction of
constitutional justice was being justified by the necessity to further develop
so-called self-managing socialism, while at the same time the Western press
was writing that by this Yugoslavia wanted to show its ,,aspiration for politi-
cal and ideological independence from the USSR* (M. Kapelati).

Being a representative of executive power, and until a year and a half
ago a committed partisan politician, anything I would say about the Con-
stitutional Court might be interpreted as my intention to influence it or to
interfere with its work. Nothing could be further from my wish. I believe
that it is in the best interest of Serbia to have a constitutional court which
is, as it has been envisaged, an independent and autonomous state body
protecting the constitutionality and legality and human and minority rights
and freedoms.

In the course of my entire political engagement, and also now while
holding office of the head of state, I have always clearly expressed my alle-
giance to the principle of the division of power and non-interference with
the work of the judiciary. Today, on the fiftieth anniversary of the establish-
ment of the Constitutional Court, I use this opportunity to reiterate that I
remain committed to this goal.

It has been said that ,,a constitution does not impart rights, it only
recognises them®. The said quote may be understood as a warning. A warn-
ing that the fact that there is a constitution does not automatically imply the
existence of a democratic ordered society and state. It may be understood
as a warning to all of us, and primarily to the state bodies and their heads,
that the Constitution must be respected so that the citizens may, without
any hindrance, equally and fully exercise their rights and freedoms.
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I would dare say the following. If the National Assembly, in charge of
enacting laws and other regulation, represents the will and consciousness
of its people, then the Constitutional Court, in charge of controlling the
constitutionality and legality of these laws, represents the conscience of the
people, the conscience that will admonish us whenever the Constitution,
as a set of basic principles that any civilised and ordered social community
rests on, is neglected.

When we talk about the Constitutional Court, we actually talk about
independence, expertise, and justice. These are the three pillars on which
it rests.

What the independence of courts and judges implies in theory can be
more aptly explained by those who are more competent and in possession
of more expert knowledge. I would like to mention something else to you,
something that at first might seem as not related to the independence of the
Constitutional Court.

Namely, the political option in power has made it possible for the Con-
stitutional Court to finally be allotted the premises befitting it, so that it does
not share the same building with the executive state bodies of this country
anymore. I know that this can seem to be a minor and insignificant thing,
but it is not so. Showing due respect to the Constitutional Court, upholding
it and also in this way separating it from other state bodies, is a symbolic
representation of our aspirations to ensure it the necessary independence,
while bearing in mind the warning I mentioned earlier. Another example,
which is by far less symbolic in nature, and which was pointed out by the
president of the Constitutional Court himself the other day and also today,
is that the ruling power has also confirmed in action the independence of
the Constitutional Court by allocating it an autonomous budget.

To talk about the expertise of the Constitutional Court judges seems
superfluous. It is something that goes without saying. Nevertheless, it is
important to emphasise that the reputation enjoyed by the Constitutional
Court is not only the consequence of its institutional independence, but also
of the dedicated expert work of its members. Another important thing is
that today the Constitutional Court is in its full composition, unlike in one
of its previous periods, and that it legally and legitimately decides questions
within its jurisdiction.

Finally, the Constitutional Court, as any other court, should represent
an embodiment of justice. I do not mention justice last because it is less
important. On the contrary, I mention it last in order to give it a special
emphasis. Not only does it protect the constitutionality and legality for the
benefit of all citizens, but by acting on constitutional appeals, the Consti-
tutional Court protects also individual constitutionally guaranteed rights
and freedoms of citizens. Therefore, the Constitutional Court represents
the last opportunity for its citizens to attain justice in their own country. By
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virtue of this, the Constitutional Court serves as a corrective and protective
measure for all other state bodies. By granting its citizens the right to lodge
a constitutional appeal, the state has given itself another opportunity to act
legally and justly, and to its citizens the opportunity to protect their rights
and interests in their own country, and not before the European Court of
Human Rights, in a more expeditious, simpler and cheaper way.

There is some similarity between the president of the Republic and the
Constitutional Court. The president of the Republic, according to the Con-
stitution, is an expression of the state unity of the Republic of Serbia, while
the Constitutional Court is a reflection and expression of the legal order of
the Republic of Serbia. The Constitutional Court is the one that takes care
that the legal system is consistent, coherent and that all are equal before it.

Both these bodies do not completely fit into a classic division into
three functions of state power, as they, strictly speaking, do not belong to
either legislative, executive or judiciary power. As emphasised by Professor
Ratko Markovi¢, ,,this has been done so that the state bodies could perform
their basic function of harmonising and controlling the constitutional order
in a more successful way*.

The Constitution explicitly requires a supra-partisan character of both
bodies. In the Republic of Serbia, a Constitutional Court judge may not per-
form any other public function, professional activity or job, with exception
of a professorship at the faculty of law, while even more rigid restrictions
have been laid down for the office of the president of the Republic, as ,the
president of the Republic may not perform any other public function or
professional activity“. Unlike the Constitutional Court, the president of the
Republic is a political body which is elected by the citizens in the elections,
by virtue of which he is given strong democratic legitimacy, but neither of
the two bodies may be under any influence of any political option.

The supra-partisan character of the two bodies enables them to be,
and it is not exaggerated to say this also for the president of the Republic,
guardians of the Constitution. The only difference is that the Constitutional
Court keeps vigil over the constitutionality and legality of laws, while the
president of the Republic keeps vigil over their political purposefulness.

There is no doubt that the president, as the most immediate repre-
sentative of the citizens as carriers of sovereignty, and the Constitutional
Court, according to the Constitution an embodiment of ,,legal aristocracy®,
are in the process of accomplishing their missions more closely dependent
on each other than other state bodies of the highest instance. This does not
mean that the president of the Republic should influence the Constitutional
Court, nor does it mean that the Constitutional Court, in making its deci-
sions, should ,,beware” the president of the Republic, but rather that the
cooperation of these bodies is both necessary and useful, on the condition
that the basic principles implied by the division of power are observed. The
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president of the Republic may plead with, or ask the Constitutional Court,
initiate or support, but may not order, command, condition or in any other
way influence the work of the Constitutional Court. This president of the
Republic is very much aware of that.

Marsilius of Padua wrote in 14 c. that laws existed in order to prevent
the arbitrariness of lords and judges. I believe that there is no gathering
on judicial matters in Serbia in which Dusan’s Code is not quoted, and
especially its provision ,all judges to administer justice according to the
code, justly, as written in the code, and not according to the fear from my
emperor’s majesty*.

There was an attempt, in a previous period, to remove and appoint
judges and prosecutors foregoing the achieved Serbian and international
standards, to influence them not to administer justice according to the law,
but in fear of the emperor’s majesty. The Constitutional Court was the only
one to muster up enough courage to stand in the way of the collapse of judi-
ciary power and attempt to subdue it to executive bodies, and perhaps also
to some political parties and individuals, and their needs. The Constitutional
Court’s coming to the forefront in the defence of the state and law, as well
as the dignity of judicial and prosecuting profession, shall be remembered,
I am convinced, in the decades and centuries to come.

The Constitutional Court must remain uncompromisingly committed
to the protection of human and minority rights. This way, the Constitutional
Court, too, shall contribute to the preservation of the reputation that the
Republic of Serbia enjoys abroad. The level of protection of human rights
and implementation of constitutional and legal regulations considering the
respect of rights and freedoms of national minorities, in many ways sur-
passes international conventions. The Constitutional Court should remain
the defender of these achievements and the mainstay of the citizens, but it
should also point to any deficiencies in the system and by its final, enforce-
able and generally binding decisions, decisively influence further develop-
ment in the area of the protection of human rights.

I expect the judges of the Constitutional Court, the present and the
future ones, to remain unaffected by various pressures — which, unfortu-
nately, do exist — and to take their decisions according to the law and their
own conscience, as for an honest man to make a just decision a sufficient
point of reference is his own conscience. The whole of Serbia depends on
their honesty and dignity. The Constitutional Court must not forget that
the guardian of the Constitution has to decide according to the measure
of the Constitution, and not according to the changing politics and pass-
ing politicians. It is obliged to this also by half a century of our tradition.
The constitutional moral duty requires from the president of the Republic,
as an immediate representative of the citizens of the Republic of Serbia, to
support the Constitutional Court in accomplishing this task. When taking
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office of the president of the Republic, I took an oath that I would dedicate
all my energy and authority to achieving that the Constitution and laws of
this state are respected. This oath, not only symbolically, and not only to-
day, I am taking also now, in front of you, on this solemn occasion, paying
due respect to, and honouring and supporting the Constitutional Court in
its work, the first among us to whom the respect of the Constitution is the
most important duty.

I congratulate you on this important jubilee and I wish you success
in your further work.
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Gianni Buquicchio
President of the Venice Commission

Mr. President of the Republic of Serbia,

Mr. President of the Constitutional Court of Serbia,

Honourable presidents and judges of Supreme and Constitutional
Courts,

Excellencies,

Ladies and Gentlemen,

It is a great pleasure for me to be here today with you. It is always good
to come to Belgrade, to meet friends, and this is all the more the case when
it is an important jubilee.

Constitutional justice in your country has a long history, and since
1963, the Constitutional Court of Serbia is part of this history. The Con-
stitutional Court of Serbia can look back in history to difficult times, but it
can be proud of a number of courageous decisions, sometimes in delicate
matters. [ am pleased to inform you that the Venice Commission maintains
a copy of the database of decisions of Yugoslav constitutional courts, and we
are thus one of the guardians also of the history of your Court.

Constitutional justice in Yugoslavia was always open towards Euro-
pean countries. Already in 1972, the Constitutional Court of Yugoslavia was
one of the founding members of the Conference of European Constitutional
Courts, together with the Constitutional Court of Austria, Germany and
Italy. Today, the Constitutional Court of Serbia is a member of this prestig-
ious conference, as well as the World Conference of Constitutional Justice.
Especially since individuals can directly appeal to the Constitutional Court
of Serbia, your Court also took important decisions that have shaped your
country and that have improved independence of the judiciary in Serbia.

Today your Court celebrates its 50th anniversary, but it is also ten
years that Serbia became a member of the Council of Europe and, at the
same time, of the Venice Commission. During these ten years, we were
able to develop a fruitful cooperation with Serbia, in general, and with your
Constitutional Court, in particular. The Venice Commission was pleased to
assist your Court when we gave an opinion on draft amendments to the Law
on the Constitutional Court, the aim of which was to enhance its capacity
to deal with a high number of constitutional complaints.

Mr. President, constitutions differ from country to country, but they
are founded on the same principles, like the separation of powers, checks
and balances, judicial independence and the protection of human rights.
Legal arguments that are built on these principles can easily travel from
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country to country. Judicial dialogue is what the Venice Commission facili-
tates, since its establishment. We enable cross-fertilisation of constitutional
courts through seminars and conferences, but also through the bulletin on
constitutional case-law, the CODICES database, and our Venice Forum. I
am pleased that your Court contributes actively to these tools, which ena-
bled constitutional judges to take inspiration from the arguments used by
their peers. By doing so, you helped to build a real European heritage of
constitutional justice.

Ladies and gentlemen, sometimes constitutional courts have to take
decisions which displease the other state powers, and I've seen cases in other
countries where constitutional courts were punished for their decisions. I
can assure you that the Venice Commission stands by constitutional courts,
and supports them in various forms. When required, we will stand up for
courts which come under pressure from other state powers. Unfortunately,
we had to do this recently for your colleagues in Hungary, Moldova and
Romania, in various forms, through opinions and public statements.

Mr. President, the topic you have chosen for this conference shows
that while it has reached the age of maturity, the Constitutional Court of
Serbia looks ahead in a dynamic way. It is time for stocktaking, but also to
look forward to new horizons in a European context. Membership in the
European Union is an objective in your country and it will bring about
new challenges also for the Constitutional Court. I have no doubts that the
Constitutional Court of Serbia will take up these challenges and remain
the major tool to promote the supremacy of the Constitution, and thus of
democracy, the protection of human rights, and the rule of law.
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Michael Davenport
Head of the Delegation of the EU in Serbia

Respected Mr. President of the Republic of Serbia,

Respected President of the Constitutional Court Mr. Slijepcevic,
Mr. President Buquicchio,

Your Excellencies,

Ladies and Gentlemen,

Thank you for inviting me to address this esteemed gathering on be-
half of the European Union, on the occasion of celebrating such an impor-
tant anniversary.

Fifty years since the Constitutional Court has been founded, in 1963,
is by all means an important day in the history of the Serbian judiciary. The
Constitutional Court was established as an independent body entrusted with
a mission of protecting constitutionality and legality, as well as human and
minority rights and freedoms in accordance with the supreme legal act — the
Constitution. First, I would like to commend the decision that the Court be
transferred to a new, befitting establishment, which appropriately reflects the
position and significance of this institution. A strong constitutional court,
well-balanced in its composition and with clearly defined jurisdiction, repre-
sents a good instrument for the protection of the rule of law and a guarantee
of the respect of human rights, as the Venice Commission experts noted in
one of their reports. I hope that the Constitutional Court will fairly soon
increase its capacities in order to be able to more successfully process a
great number of pending cases. More shall be said about your mission and
work, successes and challenges, by all means, honourable judges and other
esteemed guests, by the president of the Court. I would like to briefly refer
to an important role that the Court has had in the protection of the principle
of the rule of law, division of power and independence of the judiciary by
means of constitutional review of laws and other acts, by which the protec-
tion of human rights guaranteed by the Constitution is achieved. The rule
of law is of utmost relevance when it comes to the European Union. It is
actually the pillar of modern democratic pluralistic society and constitu-
tional democracy. Democracy that is the goal of us all, is not and may not
be reduced to a simple reflection of the people’s will. In a state that adheres
to the principles of the Council of Europe, decisions have to be made in
accordance with the law. It is a l]aw-abiding system, in which no one is or
may be above the law, that guarantees the equality of all before the law. The
basic principles of the rule of law and division of power have been clearly
defined, as well as the balance of mutual control of the three branches of
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power. It has been clearly stated that the judiciary is independent. Hence,
it is the role of the judiciary, including constitutional justice, to ensure that
enacted laws are indeed implemented. Independent, fair and effective judi-
cial proceedings are a guarantee that laws shall not be misused or be applied
retroactively. By means of its work and decisions, the Constitutional Court
tulfils a special controlling function in all areas of life. In its work, it has
made numerous important decisions. I will mention some of them: in July
it passed the first decision on a violation of the right to inviolability of physi-
cal and psychological integrity; then, there were decisions on a violation of
the right to freedom of assembly and the right to judicial protection, on the
need for respect of the principle of legality and obligatory judicial control
when accessing the data considering communication between citizens, on
a violation of the right to limitation and deprivation of freedom in criminal
proceedings, on the prohibition of activities directed at breaching human
and minority rights and incitement of national and religious hatred. The
Constitutional Court has also established that a number of legal norms in
important laws were not in compliance with the Constitution - these are the
laws on advocacy, public prosecution, property taxes, military-safety agency
and military-intelligence agency, data protection pertaining to natural per-
sons, default interest rates, bankruptcy, strike, military insurance, citizen’s
income tax, obligatory traffic insurance, etc. Some of the Government’s acts
did not get a positive assessment considering their constitutionality and
legality. These laws and acts regulate all parts of life and this clearly indi-
cates an important role that the Constitutional Court has as a corrective
mechanism. The respect of the constitution and law plays the key role in the
European integration processes. This is the reason why the presentation of
legal achievements of the Union, which took place last month in Brussels,
started with chapter 23, which speaks about the judiciary and fundamental
human rights. There are numerous international instruments, especially
those coming from the Council of Europe, which define standards pertain-
ing to independence of judicial power, as well as the basic mechanisms
indispensible for its achievement. Independent judiciary has to be truly
free from any influence of other branches of power, and it has to work in an
unbiased, high-quality and efficient way. As it has been repeatedly noted in
the reports of the Venice Commission and the Council of Europe, as well as
in regular Serbia Progress Reports by the European Commission, the last of
which was published yesterday, on 16 October, it is certain that on its way
to Europe, Serbia needs to go through numerous reforms. Among other
things, it shall be necessary to change the constitutional and legal framework
for the selection of judges, in accordance with the objections expressed by
the Venice Commission. By this, it would come closer to the European
Union standards and independent judiciary, which would secure the best
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protection of the rights of all citizens. In this, the Constitutional Court shall
have a very important role, as well as our full support.

I congratulate you one more time on this important jubilee and I wish
you much success in your further work.

Thank you for your attention.
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Dr. Brigitte Bierlein
Vice-President of the Constitutional Court of Austria
The Conference of European Constitutional Courts Representative

Respected Mr. President of the Republic of Serbia,
Respected Mr. President of the Constitutional Court,
Your Excellencies,

Dear Colleagues,

Ladies and Gentlemen,

I would like to thank the Constitutional Court of Serbia, and especially
the president of the Court, for asking me to participate in this important
conference. It is my great pleasure and honour to be here today on behalf
of the Constitutional Court of Austria, but at the same time also on behalf
of the Conference of European Constitutional Courts, which is currently
presided by the Constitutional Court of Austria.

That which unites us all is our dedication to the idea of constitution-
ality: the idea that all aspects of public authority have to be based on the
constitution and act in accordance with the constitution, as well as that an
independent constitutional court is a guardian of the constitution and a
guarantee of constitutionality.

The development of constitutional review in Europe resulted in grow-
ing importance and quicker development of cooperation between constitu-
tional courts by means of exchange of their case-law, opinions and decisions.
In support of this conclusion is also the fact that constitutional courts now
more often organise themselves into regional and linguistic conferences
and associations.

In this sense, the Conference of European Constitutional Courts has
an exceptionally important task. In the course of its several decades of exist-
ence, this Conference has evolved from a small exclusive group of constitu-
tional courts to a forum of pan-European dimensions. It is political changes
in 1989 and 1990s that lead to the formation of constitutional institutions
in almost all of new-formed democracies, which very much contributed to
the development of democracy and the rule of law.

One of the results of this positive constitutional development is that
today there are constitutional courts and institutions of similar constitu-
tional jurisdiction in 40 countries of Europe. They represent an important
guarantee of democracy and the rule of law. This is an obligation of sorts
which imposes, both on presidents and judges of constitutional courts, a
high level of responsibility and it can often lead to tensions with other state
institutions, such as the parliament or government.
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The Conference of European Constitutional Courts sees as one of its
main tasks to support the exchange of ideas on essential issues of public law
among the Conference members, with a strong emphasis on the protection
of human rights.

Besides, the Conference has to look after and support the protection
and strengthening of independence of constitutional courts - its members,
as an important element of the guarantee of full democracy and the rule of
law. Solidarity between European constitutional courts, especially in situa-
tions when independence of their members can be endangered by political
agents and other state institutions, is of the utmost importance.

In the course of the last two decades, the role of constitutional courts
has changed. This is why the topic of today’s gathering is of particular rel-
evance.

The next Congress of the Conference of European Constitutional
Courts, which shall be held next year in May, shall have a very similar topic:
the framework and perspective of the cooperation of constitutional courts
of Europe. It is my honour, respected Mr. President, to invite You, as well
as the representatives of Your Court, but also all the presidents of constitu-
tional courts which are present here, to the Conference that will be held in
Vien, in 2014!

Today, however, I have the honour to congratulate You, Mr. President,
as well as Your colleagues, on this special, 50th jubilee. As we have already
heard, the Constitutional Court of Serbia is one of the oldest constitutional
courts in the world. This is remarkable, and I wish You much success in the
discharge of Your highly responsible duty in the service of democracy and
the rule of law, and in the interest of further development of constitutionality
within the European context!
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Peter Burkhard
Ambassador of the OSCE Mission to Serbia

Honourable President of the Republic of Serbia,

Honourable President of the Constitutional Court of Serbia,
Honourable Presidents of other Constitutional Courts,
Honourable President of the High Judicial Council of Serbia,
Honourable President of the Comission of Venice,
Excellencies,

Ladies and Gentlemen,

Dear guests,

On behalf of the OSCE mission to Serbia, congratulations on the oc-
casion of the 50th anniversary of the Constitutional Court. A constitutional
court is an autonomous and independent state body, the role of which is to
protect constitutionality and legality, as well as human and minority rights
and freedoms. This basic framework in which your Court operates is en-
shrined in Article 166 of the Serbian Constitution. This Article lists the key
values we celebrate today. First, the rule of law, constitutionality and legality,
and second, upholding human and minority rights and freedoms. The same
values are enshrined in the founding documents of our organisation. In the
1975 Helsinki Final Act, OSCE participating states committed themselves
to promote and encourage an effective exercise of civil, political and other
rights and freedoms, which derive from the inherent dignity of the human
person, and are essential for its free and full development.

The Constitutional Court empowers Serbia to fulfil its fundamental
OSCE commitments. Your decisions have touched upon many essential
aspects of our mission’s mandate. The decisions of the Court protected the
constitutionally defined status of members of parliament, resulting in the
abolishment of the dubious practice of so-called blank resignations. The
Court defended the freedom of the media, when it deemed that amend-
ments to the Law on Public Information prescribed excessively high fines.
The Court acted to protect citizens’” constitutionally guaranteed right to
privacy when it deemed that the earlier decision of the courts can restrict
this right. The Constitutional Court has issued decisions in relation to the
independence of the judiciary. Regarding the latter a few words: creating an
independent judiciary, and ensuring conditions in which judges can carry
out their work independently, remains one of Serbia’s greatest challenges.
The contribution of the Constitutional Court to upholding the principle
of independence and interpreting it in practice, is fundamental. Certainly,
this is not an easy task, having in mind that the Constitution itself also sets
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conditions which compromise the independence of the judiciary and its
judges. As you have said before, this needs to be addressed as a priority.

Back to the Constitutional Court. The role of the Constitutional Court
is the bedrock of a functioning democratic state. Its strength comes from
creating a record of strong decisions to protect civil and human rights of
your fellow citizens. You must build the Court’s reputation by exercising
your independence, protecting it strongly, and making sound and timely
decisions on the many cases brought before you. Article 166 of the Con-
stitution mentions the values you uphold. It also guides how you perform
this task. Serbia’s Constitution declares that the Constitutional Court is an
autonomous and independent state body. It does so in order to ensure that
the court judges adjudicate cases strictly in accordance with the law and free
from political and other undue influences. During these times of significant
reforms, and continuous changes to service legal framework, your work is
more demanding, but it’s vital. Your independence and integrity are the key
to Serbia’s progress. I wish you a great success for the work in the next 50
years, and beyond.
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Dr. Stefan Piirner
Head of the IRZ Division for BiH, Macedonia, Montenegro and
Serbia

Respected President of the Republic of Serbia, Mr. Nikoli¢,
Respected President of the Constitutional Court, Mr. Slijepcevic,
Respected Presidents and judges of other constitutional courts,
Excellencies,

Dear colleagues,

It is indeed my honour and pleasure to be able to greet you on be-
half of the German Foundation for International Legal Cooperation (IRZ),
which has for years had a good cooperation with the Constitutional Court
of Serbia, among other things, also on the occasion of introducing the con-
stitutional appeal in the legal order of Serbia.

The IRZ congratulates the Constitutional Court on half a century ju-
bilee. I am the last one to speak, so much has already been said on the role
of a constitutional court and the rule of law in general, as well as on the role
and functions of the Serbian Constitutional Court, hence all that is left to me
is to extend my heart-felt thanks to all co-organisers of this Conference, the
German Ministry of Foreign Affairs, which finances our work, therefore also
our cooperation with the Constitutional Court of Serbia, out of the sources
of German contribution to the Stability Pact for South Eastern Europe, as
well as to all the Constitutional Court judges and associates, and especially
to President Slijepcevic, for pleasant partnership relation and cooperation
and to wish this Conference much success, good discussions, rich exchange
of experiences and successful future work to the Constitutional Court.
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Dr. Brigitte Bierlein
Vice-President of Austrian Constitutional Court

CONSTITUTIONAL JUSTICE - POSITION
AND PERSPECTIVE

From the historical perspective, the Austrian Constitutional Court —
established by the republican constitution as of 1 October 1920 — was the
first separate constitutional court worldwide, specialised in constitutional
matters.! The most important achievement was that the power to assess the
constitutionality of statutes and to repeal them in case of their unconstitu-
tionality was concentrated and monopolised with an institutionally inde-
pendent court, specialised in constitutional questions.

This constitutional innovation was essentially influenced by the prom-
inent Austrian legal scholar Hans Kelsen. At that time, Kelsen’s concept did
not gain much recognition. Only after World War II, the Austrian model
of constitutional justice set a remarkable, internationally accepted example.
Initially, the constitutions of Italy and the Federal Republic of Germany
provided the establishment of constitutional courts, those of Turkey, Spain,
Portugal and France followed. Since the sixties of the past century, a kind
of “socialist constitutional justice” existed in the former Socialist Federal
Republic of Yugoslavia as well as - in the eighties — also in Poland and Hun-
gary, though based on principles foreign to the nature of Kelsen’s concept.
However, this kind of specific constitutional justice was qualified to evolve
into a “real” constitutional justice, as was the case in the successor states of
ex-Yugoslavia.?

After the political changes in Central, Eastern and Southeastern Eu-
rope in 1989 and 1990, after the fall of the Iron Curtain and the breakdown
of the Soviet Union, a large number of constitutional courts came into exist-
ence in the newly established European democracies. Subsequently, the idea
of constitutional justice spread rapidly all over the world.

1) At the same time, even some months earlier, a constitutional court was estab-
lished in the Czechoslovak Republic, which, however, never gained any practical signifi-
cance. In the Principality of Liechtenstein a constitutional court named “Staatsgerichtshof”
came into existence in 1921.

2) Ldszlé Sélyom, ,Mythen und Wirklichkeit der Verfassungsgerichtsbarkeit — am
Beispiel ihrer Entwicklung in Mittel-, Ost- und Siidosteuropa®, in Verfassungstag 2011, edited
by Verfassungsgerichtshof der Republik Osterreich (Vienna: Verlag Osterreich 2012), p. 18.
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The constitutional courts created after the fall of the Iron Curtain and
the decline of the Soviet Union were confronted with the eminently impor-
tant task to interpret the respective new constitutions. The most demand-
ing challenge constitutional justice had to cope with during these times of
transition from dictatorship or authoritarian regime to the democratic rule
of law state was the constitutional handling of the change of the political
system as such. Special problem areas formed the coming to terms with the
past in the field of criminal law, questions of restitution and compensation
with regard to property rights as well as the interpretation of constitution-
ally guaranteed fundamental rights and the possibilities of their limitations.

At that time, also the determination of the constitutional courts’ posi-
tion within the structure of the state’s constitutional organs was of decisive
significance, culminating in the pivotal question which institution should
have the final say with regard to constitutional questions. As the political
development during the past two decades in most of the transition countries
shows, most constitutional courts there have successfully fought for a quite
strong position.

The newly established constitutional courts made tremendous and
courageous achievements: vested with limited powers and in the absence
of relevant constitutional provisions, the Polish Constitutional Tribunal
developed for instance — amongst others — without a legal basis, its power
to review legal norms. Inconsistent with the Constitutional Court Act, the
Hungarian Constitutional Court refused the review of draft bills because it
did not consider this a task of a constitutional court. Almost all of the then
established courts shaped their proceedings in a very creative manner.?

Motivated by the need for exchange of information and opinions,
it was of great significance that the European constitutional courts began
to organise themselves. In this context, primarily the Conference of Euro-
pean Constitutional Courts and the European Commission for Democracy
through Law (Venice Commission) have to be mentioned. The high value of
the Conference is self-evident. The Venice Commission - founded in 1990,
shortly after the fall of the Berlin Wall - considered it as its main task to
provide technical legal advice at times of revolutionary political transitions
in which constitutional reforms had priority. Since then the Venice Com-
mission has evolved into a highly esteemed advisory body in the field of
constitutional law. Amongst others, the Commission plays a leading role in
assisting states to elaborate constitutions in line with European standards.

Well, how will constitutional justice further develop?

One thing is to be expected: The exchange of experience, opinions and
ideas as well as the co-operation between individual constitutional courts
will gain even more significance.

3) Ibid., pp. 22-23.
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This is because constitutional courts in Europe are to an increasing
degree confronted with the phenomenon of internationalisation. There is a
need for harmonising the Europeanization of the respective national con-
stitutional law on the one hand, and the constitutionalisation of European
law on the other. National law and international law do no longer exist side
by side but are more and more connected with each other. The coaction of
legal norms of different origin increasingly influences the constitutional
courts’ case-law.

The role of constitutional courts is no longer restricted to the inter-
pretation of national constitutional law in isolation. The impact of European
law on constitutional law and the mutual influences between European law
and national law have increased considerably in recent years. This applies
first and foremost for the field of fundamental rights where the European
Convention on Human Rights plays an eminently important role, but also
to other aspects of constitutional law which are influenced by international
conventions, particularly those concluded in the framework of the Council
of Europe. Examples to be mentioned in this context are the European Social
Charter, the European Convention for the Prevention of Torture and Inhu-
man or Degrading Treatment or Punishment (CPT) as well as the Conven-
tion for the Protection of Human Rights and Dignity of the Human Being
with regard to the Application of Biology and Medicine. In addition, the
constitutional courts of the member states of the European Union are con-
fronted by the additional legal stratum of European Union law, characterised
by a strong dynamic impact and unconditional mandatory application.

Against this background, constitutional courts fulfill an intermedi-
ary function of constantly growing significance which ultimately results in
a strengthening of the rule-of-law principle not only at national but also at
European level.

The decisions of constitutional courts also influence court judgments
at European level to a considerable extent. National solutions, particularly
in the field of fundamental rights, may have model character for European
solutions. Whenever national solutions are acknowledged in European de-
cisions, which will then inform decisions taken by national courts in other
states, this constitutes a mutual influence between constitutional courts, with
European courts acting as intermediaries and catalysts.

Additionally, the mutual impact of constitutional courts has become
noticeably stronger since the beginning of the nineties of the past century.
Constitutional courts cooperate at bilateral and multilateral levels and in-
creasingly turn their attention to judgments of other constitutional courts
in order to find solutions for national problems that have already been de-
veloped elsewhere.

There are also signs of a growing mutual reception between the Eu-
ropean Court of Human Rights (ECtHR) and the Court of Justice of the
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European Union (CJEU). A main contributing factor to this process is the
development of the international law framework. The CJEU and the EC-
tHR make regular reference to each other’s rulings, the ECtHR basing its
interpretation of the rights secured by the Convention on the Charter of
Fundamental Rights, and the CJEU invoking decisions by the ECtHR for de-
termining the substance of general principles of law as well as, in the recent
past, for its interpretation of fundamental rights provided by the Charter.

Also the next Congress of the Conference of European Constitutional
Courts, which will take place in Vienna next year, will deal with these ten-
dencies and perspectives. It is with great interest that I look forward to these
exciting developments!

Abstract

The Austrian Constitutional Court, established in 1920, was the first
institutionally independent court, specialized in constitutional matters. After
World War II more constitutional courts based on the Austrian model came
into existence. Especially after the political changes in Europe in 1989/1990,
a large number of constitutional courts emerged in the new democracies.
They soon communicated at bilateral level and in the framework of the
Conference of European Constitutional Courts and the Venice Commission,
and organised themselves later in regional or linguistic groups. Considering
the further development of constitutional justice, the exchange of experience
as well as the cooperation between constitutional courts will gain increasing
significance. Today, mutual influences between European law and national
law have increased considerably: European Conventions have an effect on
national constitutional law. Constitutional court decisions not only directly
influence judgments of other constitutional courts, but also court judgments
at European level which will then inform decisions taken by national courts
in other states. Many constitutional courts are additionally confronted by the
impact of EU law. These eminently important tendencies and perspectives
will also be analysed at the XVI Congress of the Conference of European
Constitutional Courts which will take place in Vienna in May 2014.
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Dr. Valery Zorkin
President of the Constitutional Court of the Russian Federation

CONSTITUTIONAL JUSTICE OF COUNTRIES OF
THE NEW DEMOCRACY: CHALLENGES
AND PROSPECTS

1. Constitutional Justice of Countries of the New Democracy
as a Necessary Element of the European Legal Order

It is significant that before collapse of the “socialist camp” specialized
judicial bodies of constitutional control were created only in three coun-
tries of Eastern Europe, and exactly in those whose territory fully or partly
formed part of Austro-Hungary. The first constitutional court in the Eastern
Europe appeared as far back as in 1920 in Czechoslovakia, in the homeland
of the prominent Austrian lawyer, founder of the institution of constitutional
justice Hans Kelsen. The Czechoslovak Republic is considered as the sec-
ond (after Austria) country of the world having formed specialized body of
constitutional control. For a number of reasons the Constitutional Court of
Czechoslovakia discontinued its activity already before the World War II. In
the end of the 60s of the last century creation of the Constitutional Court of
the CSSR and the constitutional courts of the Czech and Slovak Republics
was fixed in the constitutional acts of the country. However, in reality these
courts were not created right up to the “velvet revolution” of 1989.

One more country having had the experience of constitutional justice
was Yugoslavia. And although bodies of constitutional justice were created
there more than 40 years later than in Czechoslovakia (in 1963-1964), by
virtue of the peculiarities of the Yugoslav model of socialism they functioned
sufficiently successfully in the course of the socialist period of the country’s
development.

In Poland, the suggestions to create constitutional justice were first
officially advanced in the course of a constitutional reform, which was not
realized in 1926 (true, they then did not get practical embodiment). And
only in 1985 the Constitutional Tribunal was set up in the country, whose
activity at that period strongly depended on the Sejm by virtue of absence
of the separation of powers within the framework of the Soviet model of
State structure.
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Estonia stands aloof in this row, where in 1920-1940 the functions of
constitutional control were performed by the higher judicial body of the
country - the State Court. True, it was destined for settling disputes between
subjects of power rather than for carrying out constitutional justice in the
broad sense of this word. It is worth mentioning that suggestions to create
the State Court as a body of constitutional control in the 30s were brought
in by the parliaments of Latvia and Lithuania, but at that period these ideas
did not find support.

In other countries of Eastern Europe (especially of the post-Soviet
expanse) any experience of constitutional control was absent right up to
proclamation of the course to democratization in the end of the 80s - begin-
ning of the 90s of the last century. But the example of Yugoslavia and Poland,
which managed to create and preserve effectively functioning institutions
of constitutional control in the conditions of authoritarianism, had without
doubt great importance for the preparation of current democratic transfor-
mation of post-socialist states.

In the course of democratic transformations special bodies of consti-
tutional justice were created also in Albania, Armenia, Azerbaijan, Croatia,
Czechia, Georgia, Hungary, Kyrgyzstan, Latvia, Montenegro, Poland, Ro-
mania, Russia, Serbia, Slovakia, Slovenia, Macedonia, Ukraine.

In the countries of the former “socialist camp” constitutional control
has become an important part of their legal systems. I would like to say
inalienable part, but sadly one can not say so for the time being. As is well
known, in 2010, in the course of the revolution in Kirgizia, the Constitu-
tional Court was dissolved, and with adoption of the new constitution it
was completely abolished. These are the realities which have to be taken
into account when speaking about challenges which constitutional justice
of the countries of new democracy collides with and about prospects of the
development in this field.

Common problems standing before bodies of constitutional control of
the post-socialist states induced to create in 1997 such consultative institu-
tion as the Conference of Constitutional Courts of the Countries of Young
Democracy, which in 2011 was renamed as the Conference of Constitutional
Courts of the Countries of New Democracy (therefore, hereinafter in my ex-
position I shall use exactly this term). As follows from the joint communiqué
of the countries-founders of the Conference, the main task of discussions
held by its participants is taking into account peculiarities of the transitional
period in the formation of effective system of constitutional control by way
of permanent exchange of experience and consultative cooperation. The
whole number of events has been held already on actual topics of coming-
to-be and development of constitutional control.

Analysis of the materials of these conferences allows to make conclu-
sions that at a certain degree of unity in the approaches to the understanding

286



of the tasks of constitutional judicial proceedings there are significant differ-
ences in concrete filling of the right to constitutional complaint, in the treat-
ment of powers of constitutional courts in resolution of some or other ques-
tions (first of all, such as protection of electoral rights, verification of acts of
local self-government, consequences of a constitutional court’s decisions for
reconsideration of cases considered by courts of general jurisdiction etc.).
The materials of the All-European Conference in Yerevan (Armenia), held
on 4th July, 2013, where the topic “Judicial Control of Laws and Other Legal
Acts by Independent Judicial Bodies: the Experience of Various Countries
in the Field of Implanting Effective System of Constitutional Control...” was
discussed, testify to it, as well as the materials of the International Scientific
and Practical Conference in Kiev (Ukraine) “Protection of Human Rights
by Bodies of Constitutional Jurisdiction: Possibilities and Problems”, held
in September, 2011 with participation of representatives of bodies of con-
stitutional jurisdiction of almost 20 countries of Europe.

One of the most important results of democratic transformations in
the countries of former “socialist camp” has become the circumstance that
in the majority of them mechanisms of constitutional justice were created,
based on the so called “Austrian” (“Kelsenian”) model. This model contem-
plates the presence of special bodies of constitutional justice and the right
of a citizen to lodge constitutional complaint. Movement in this direction
testifies to the aspiration of post-socialist states to maintain those models
of Western constitutional justice which most fully meet the requirements
of modern constitutionalism as theory and practice of restricting State ar-
bitrariness in order to ensure individual freedom.

From this visual angle exactly (i.e. in the context of requirements of
modern constitutionalism) one should, in my view, speak in this audience
about some common regularities and peculiarities in the coming-to-be and
development of constitutional courts in the countries of new democracy,
our common difficulties, achievements and failures and, finally, about the
contribution of constitutional justice of the new democracies into theory
and practice of European constitutionalism.

As far as common legal problems standing before bodies of consti-
tutional control of states, forming part of the group of countries of new
democracy are concerned, they are to a significant extent determined by
such objective difficulties of the transitional period as:

— disbalance of the system of separation of powers, not infrequently
accompanied by obviously expressed conflict between legislative
and executive branches of power, and in some cases - judicial too;

— deficiencies of the legislation, fraught with violation of constitutional
rights and freedoms;

- undeveloped character of parliamentarianism, most strikingly mani-
festing itself in neglect of the position of parliamentary minority and
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the interests of the groups of population standing behind it, as well
as the problem of correlation of legal and actual legitimation of the
representative bodies;

- insufficient conformity of national legislation to the universally rec-
ognized principles and norms of international law (and first of all
- in the field of human rights);

- insufficiently worked legal base of constitutional justice (and first
of all - lack or ineffectiveness of legal mechanisms guaranteeing
execution of constitutional courts” decisions);

— unelaborated character of national constitutional-law doctrines.

In this situation all bodies of constitutional control of the new de-
mocracies are compelled to one or another extent to come out as arbiters
in uneasy debates between legislative and executive branches of power, to
dispute independence of the judicial authority in their decisions, to take
upon themselves substantial commitments in working out constitutional-
law doctrine, and the main thing - to strain very big efforts for perfecting
national legislation in the course of its harmonizing with all-European legal
expanse in the field of protection of human and civil rights and freedoms.

However, this common character of the problems should not mislead.
The more time passes from the period of collapse of the State socialism, the
weaker becomes influence of communist past uniting these countries and
more noticeable becomes the role of factors of geopolitical character, which
predetermine significant cultural and civilization differences among them,
revealing themselves in the field of constitutional control as well.

Geopolitical analysis contemplates consideration of such factors as
geographic location of different countries, their spatial extent, natural re-
sources, structure of productive forces, social structure of the society, stand-
ard of living of the population, demographic situation, national and religious
traditions etc. Not delving deeply into the analysis of this kind, I shall only
say that important differences in the nature of a constitutional act adopted in
one or another country depend on these factors. I mean first of all, to what
extent new constitution of one or another country was and still remains the
result of social consensus, and to what extent it comes out as an instrument
of transformation of social relations in accordance with the model sug-
gested by the most influential part of the ruling elite. And this, in its turn,
predetermines peculiarities of constitutional-law development of different
states united by the notion “new democracies’, including peculiarities in the
activity of bodies of constitutional control.

It is evident that in countries where constitution was adopted in the
situation of a pronounced social split additional loading falls on bodies of
constitutional control in order to preserve legal and political stability, ensur-
ing of the integrity of the country and the security of the State. For instance,
in Russia adoption of the Constitution took place as a result of political
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crisis, in its tenseness close to a small civil war and bearing in itself quite a
real threat of destruction of statehood. In the course of the first 10 years of
the Constitution’s operation exactly the socio-political split and interethnic
conflicts, fraught with disintegration of the State, constituted the largest
danger for the country. Since if all other, though very serious threats and
challenges (such as growth of poverty and sharp social inequality, merger
of power and property as a result of unlawful privatization, corruption,
decline of technological infrastructure, aggravation of ecological problems
etc.) can be outlived and overcome, disintegration of the State is irreversible.
And meanwhile the liberal principle “not a human being for the State, but
the State for a human being” contemplates that the State not simply lasts
out, but is an institution able to effectively protect the rights of its citizens.

The Constitutional Court of Russia proceeded exactly from these ideas
while taking decisions crucial for the country in the so called CPSU case,
when in a very uneasy political situation a compromise was found between
the positions of the confronting parties. Another equally fateful decision of
the Constitutional Court, determined by search of legal compromise, was
judgment in the case of review of normative-legal acts connected with res-
toration of constitutional legality on the territory of the Chechen Republic.
In both cases the Constitutional Court was compelled to look for a very
uneasy balance between the ideal legal principle and reality which formed
itself, i.e. to strive for an optimal decision which would represent the maxi-
mum possible realization of the ideal principle in the given real concrete
historic conditions.

I want to emphasize that solution of this problem common to all legal
systems has specific character in the countries of new democracy, connected
with concrete historic peculiarities of their development in the conditions
of difficulties of the continuing transitional period. We, as judges of the
constitutional courts working in these conditions, realize that the ideal fixed
in the constitutions, introduced relatively recently and bearing in itself an
imprint of a protest against dominants of the previous period, is not really
suffered and crystallized in centuries for our countries (in contradistinction
to many countries with a long history of constitutionalism), and therefore,
alas, does not reflect the really formed social picture. The attempt to make it
appear that social relations already conform to this ideal will only increase
the actually existing gap between the due and the real and threatens to cause
the society to fall into abyss of legal chaos. The task of a constitutional judge
is to overcome this gap gradually, but undeviatingly, finding optimal deci-
sions and thereby ensuring approaching of the “real” to the “ideal”, possible
in the present conditions. On this track the constitutional justice must pilot a
vessel named “Constitution” between Scylla of legal idealism and Charybdis
of political conformism, equally dangerous for the survivor of constitutional
system based on the principles of legal and social State.
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2. The Problem of Delimitation of Competences
with the Supreme Courts

The contemporary period in the development of bodies of constitu-
tional control on the whole world expanse is accompanied by conflicts of
competence and search of the new forms of interaction with traditional
“counteragents” on the one hand, and new forms of activity on the other.
In the presence of several subsystems (“branches”) of judicial authority in
the State intersections of the fields of activities arising from time to time
are inevitable. But at present the problem is aggravated by the fact that the
competence of courts established primordially at their creation extends in
a natural way, including at the expense of judicial activism and perception
of courts as creators of the law.

In the former countries of the socialist block, by virtue of common
peculiarities of the development of the structure of State institutions, includ-
ing the judicial system, the role of the supreme courts of general jurisdiction
in maintenance of rigid vertical line of the judicial system was traditionally
strong. It received its embodiment, in particular, in issuing guiding explana-
tions by the plenums or other higher bodies of the supreme courts, which
de-facto, and often de jure were obligatory for execution by all lower courts.
This phenomenon has in many respects preserved its force at present as
well, despite radical changes in the legal systems as a whole, as well as in
the structure and principles of activity of the judicial systems. Hierarchic
character of the judicial systems expresses itself in rigorous following the
instructions of the higher courts by the lower ones and practical impossibil-
ity of deviation from them even in the presence of other, admissible within
the lawful limits, appraisal of the circumstances of a case by a lower court.

Second problem engendered by this tendency is that such judicial
practice actually forming itself often changes the sense and spirit of a norm
of law and the primordial idea of the legislator. In such cases one can speak
about alteration of the primordial content of a legal norm and sometimes
about appearance of a principally different norm. The problem, however, is
that if in respect of a norm of law mechanism of constitutional control and
relevant procedure are envisaged, in respect of the guiding instructions of
the supreme courts, in essence often introducing new legal regulation, no
control procedures are envisaged.

The task of the constitutional courts here is to ensure realization of the
primordial idea of the legislator in its constitutional-law context. Therefore,
de facto such formed law-applying practices (and in essence altered legal
regulation) may in certain conditions become the matter of analysis by the
Constitutional Court of Russia, although national legislation envisages no
possibility of review of constitutionality of the acts of other higher courts,
which explain content and procedure of application of legal norms.
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Having collided with such a situation in its practice, the Constitutional
Court of Russia proceeded from the following: adoption of a law is ensured
by the legislatively regulated procedure (sufficiently protracted in time), in
the course of which there is a possibility of consideration and concordance
of various social interests, appropriate introduction of the new norms in
the context of the operating legal regulation and legal procedure of control
of constitutionality. At the same time, nothing similar is envisaged for the
judicial “quasi-norms’, and the regulation, legal in its essence, falls out of any
institution of checks and balances at all, being the product of extremely fast
legal analysis, sometimes too tied to a concrete situation. Taking decision on
the possibility of constitutional-law appraisal of this kind of explanations of
the higher judicial bodies, the Constitutional Court of the Russian Federation
analyses their connection with the primordial idea of the legislator and pro-
ceeds from the need to ensure the level of protection of rights and freedoms
of citizens from violation similar to the one established for the norms of law.
And here the experience of our colleagues was minutely studied, including
in the countries of Eastern and Central Europe, in particular of the Constitu-
tional Court of Hungarian Republic having collided with this problem as well.

3. Peculiarities of Protection of Constitutional Rights and Freedoms in
the Concrete Historic Conditions of Transition to Legal Democracy

I think I shall hardly be mistaken if I say that protection of the political
rights of citizens represents the greatest complexities (I mean complexities
connected with search of optimal legal solutions). In any event, this is the
way it is in Russia. We very well understand that political rights are the basis
for the creation of institutional guarantees of realization of all other human
and civil rights and freedoms. But too hurried steps towards the maximum
full guarantee of these rights in accordance with adopted European stand-
ards, not taking into account concrete historic realities, can lead to directly
opposed results. I would like to refer to consideration of the case on review
of constitutionality of a norm of the law not admitting creation of political
parties on the signs of religious belonging by the Constitutional Court as an
example of circumstances which one is compelled to take into considera-
tion in the course of search of an optimal legal solution. Having recognized
constitutionality of this norm, the Court proceeded from the fact that if in
the countries of Western Europe (with their traditional and still remaining
mono-confessional and mono-national structure of society, and the main
thing — with their developed traditions of religious tolerance and plural-
ism) existence of political parties including definition “Christian” in their
name is quite possible, in modern Russia the situation is different. Russia is
primordially multinational and poly-confessional country, living at present
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through a very complicated transitional stage of her development, character-
ized, among other things, by harsh aggravation of religious fundamentalism
and xenophobic moods. Here introduction of differentiation on religious
sign in the field of political struggle for power is fraught with split of the
society into national and religious components. And this will inevitably
lead to detriment of the security of the State, and therefore - to violation
of the rights of its citizens. In order to understand the whole complexity of
the situation, it is necessary to consider the fact that, according to the data
of the last all-Russian population census, 193 ethnic communities adhering
to very different religious views live in our country.

Another group of rights, in the constitutional-law protection of which
the specifics characteristic of Russia and other post-socialist countries mani-
fests itself, are socio-economic rights.

There is a task before bodies of constitutional control of these coun-
tries to contribute to the formation and strengthening of legal institutions
of market economy through the protection of the right to private property,
freedom of contract and the right to free entrepreneurial activity. And at the
same time there is an insistent need of particular attention (I would even
say “particularly cautious attitude”) to the protection of social rights. This is
determined not by the survivals of socialist past and not even by relatively
low living standard of the majority of citizens, but by the necessity to cor-
rect distortions in privatization of socialist property, to ensure the level of
social justice maximum possible in the present conditions and preservation
of socio-political stability. In contradistinction to Western Europe, where
coming-to-be of the market socio-economic system was realized in cen-
turies, in the post-socialist states abrupt change in property relations was
carried out, privatization, unprecedented in its scale and pace, being its
initial point. At this not infrequently not only basic norms of the law and
morals were broken, but also legislation operating in one or another coun-
try. Unfairness of the conducted privatization is the most painful problem
for our societies. In different countries of new democracy it reveals itself
in different degrees, which in many respects depends on the chosen model
of privatization. I think I will not be mistaken if I say that in Russia this
problem is particularly sharp.

The Constitutional Court of Russia sees its contribution to the reso-
lution of this problem first of all in the protection of social rights of those
sections of the population, who found themselves cut off from the processes
of privatization of our common socialist heritage. The Court understands
protection of such rights not as State charity, dictated by considerations of
political or moral character, but as realization by social State of its duty to
ensure to most weak members of society equality of starting opportunities
in realization of basic rights and freedoms by them by way of respective
compensatory mechanisms.
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This is not an easy task, because in the conditions of financial and eco-
nomic crisis the State has great temptation to regard interests of economic
development as of paramount importance. But the Constitutional Court of
Russia consistently directs its efforts towards fighting social rights of citizens
and restriction of economic power of the elite and, as a matter of fact, im-
pels the legislator to reforming of social legislation in this direction. In our
view, such an approach makes for ensuring legal fairness and, accordingly,
strengthening of socio-political stability, so important for the country. The
judges of the Constitutional Court pay serious attention to elaboration of
the legal doctrine orientated at optimal combination of the principles of the
law-governed and social State.

The problem of social rights stands sharply at present before all legal
systems having chosen the model of social State as a basis of interrelations
between the State and the citizens. One of the central questions which con-
stitutional courts are compelled to collide with is the possibility of court
protection of social rights and their real filling. This question, as is well
known, has not been solved in theory and caused not a few disputes when
adopting the Charter of Fundamental Rights of the European Union.

In Russia, the key social rights are regarded as fundamental, and
equally with other rights and freedoms are fixed in the Constitution (includ-
ing protection of family, maternity and childhood, right to social security,
right to a home, right to health protection and medical care, freedom of la-
bour etc.). All rights fixed in the Russian Constitution do not differ depend-
ing on the measures which the State must undertake for their realization or
depending on the extent to which their court protection as subjective rights
is possible. In this sense the approach is built up in the Russian Constitution
other than that in the Charter of Fundamental Rights of the European Un-
ion, which has divided this group of rights in the rights proper (subjective,
which enjoy court protection) and principles, which are addressed rather
to the legislator than to the subjects of legal regulation, and which must be
taken into account when holding socio-economic reforms with considera-
tion of the possibilities of the State in particular historic context.

However, this division is not always realizable in practice, especially in
the absence of differentiation in the law itself. From this various problems
arise concerning overstated expectations with regard to the legislator in
the field of social rights, as well as the problem of ensuring formal equality.
In cases when the procedure of realization of some or other social rights is
not prescribed in the law in a precise manner, the gap arises between lawful
expectations of citizens and obligations of the State with regard to imple-
mentation of such social “rights-principles”. The Constitutional Court is
often compelled to fill in this gap. But the Court of course can not directly
prescribe to the legislator, in what amount and how some or other rights
must be realized; these decisions remain the legislator’s prerogative, since
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they require assignment of appropriate means from the budget, creation of
respective mechanisms of infrastructure etc. On the earlier stage there were
cases in the practice of the Constitutional Court of the Russian Federation
when, having recognized citizen’s right to concrete forms of social mainte-
nance and social goods, the Constitutional Court collided with impossibility
of execution of its decisions, because respective sums were not envisaged in
the budget. Therefore, the task of the Constitutional Court is not solution
of a particular social problem in its quantitative measurement, but deter-
mination of general directions and principles of realization of social policy.

But in cases when these rights are fixed in the law, control over their
consistent realization and non-permission of their arbitrary abrogation be-
comes the task of the Constitutional Court. In particular, when the law
envisages no particular model of realization of social rights, overstated ex-
pectations may arise in the population with regard to the possibility of in-
stantaneous granting of respective goods. This problem becomes particularly
sharp in the conditions of economic and financial crisis, when possibilities
of the State to maintain the level of social security attained earlier are sharply
reduced. Constitutional courts, after the legislator and executive authority,
find themselves in a difficult position.

On the one hand, one of the basic principles of social policy, con-
sistently fought by the Constitutional Court of the Russian Federation in
its practice, consists in impossibility to arbitrary reduce the level of social
protection attained earlier without any compensatory mechanisms. On the
other hand, objective circumstances of financial and economic character
sometimes hinder the preservation of this level. In such conditions it is
important for the Constitutional Court to see the whole picture — not only
those “fragments” of it which pertain to the protected rights proper, but also
other protected interests connected with them (including on the macro-
level) and stability of the economic system as a whole as the most important
social good.

There is a whole number of problems common to us also in the pro-
tection of personal human rights. The interpretation of such a capacious
constitutional-law notion as personal dignity, which is in the basis of the
whole system of the inborn and inalienable human rights, represents the
greatest complexity. In the constitutions of some new democracies (for in-
stance, Poland, Art. 30) it is directly said that “human dignity is a source of
human and civil rights”.

It is exactly for this reason that civilization peculiarities of legal culture
of one or another country which on the level of law-comprehension manifest
themselves in different correlation of human-centric and system-centric
traditions of law-comprehension reveal themselves in the practice of the
protection of this right most strikingly. Western European experience of
legal filling of this historically changeable notion, embodied in universally
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recognized principles and norms of international law, European legal stand-
ards and the decisions of the ECHR, has priceless significance for young
democracies. Leaning on this experience, bodies of constitutional justice
of the new democracies rectify the deformations of national legal systems,
overcoming, as far as possible, resistance of the cultural and historic context.

However, not everything is so monosemantic in this question. Objec-
tively determined “resistance of the environment” can not always be over-
come without too serious (and sometimes simply unacceptable) negative
consequences. Let me recall in connection with this, how sharp and mass
in orthodox Serbia was the reaction to the gay-parade in Belgrade, per-
mitted in accordance with the ECHR’s decision. This parade turned into
a large-scale battle and mass riots which rolled across the country. There
were many wounded and human victims. And the reasons were not at all
in the activity of a group of “fascist elements”, as some European means of
mass-media claimed. This was a mass social reaction of a significant part of
the orthodox population which considered that national justice united with
international justice in the person of the ECHR in unacceptable and sinful
encroachment upon its basic values.

“Old” democracies, inspired by the ideas of liberalism, very actively
move towards the protection of minorities of different kinds and not infre-
quently very resolutely ignore the objections of their citizens worried by the
consequences of such decisions. One of the latest examples — the law adopted
in May of this year and allowing unisexual couples to adopt children, which
caused harsh reaction of the significant part of the French people. True, as
opinion polls show, this significant part none the less constituted minority,
although reached 37 %'. However, it is not necessary to hold researches in
order to say with confidence that in Russia (as well as in the whole number
of new democracies) the overwhelming majority of the population will take
up such position.

My questions to the implementation in Russia of some aspects of the
Convention on the Rights of the Child just ratified by us are in the same
row. Russian specialists are of the opinion that provisions of the Conven-
tion connected with obligatoriness of early sexual education of children
can in our country cause sharp and categorical protests not only of the
overwhelming majority of the believers of different confessions, but also
of a huge part of temporal citizens, i.e. can provoke serious and long-term
infringement of social stability. Which means that they will hinder, and not

1) According to polls data, 63 % of the French came out for the unisexual mar-
riages (58 % considered that unisexual couples may adopt children), 37 % were against.
And these 37 % were not going to surrender. Meetings against the law went on for 7 months
during which it was considered in the Government, sometimes - every day (Marriage —
It is Not About Love. How the Overwhelming Minority of the French Protested Against
Unisexual Marriages. “Novaya Gazeta’, 14" June, 2013).
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assist social, economic, State development of Russia, which domestic legal
system is obliged to ensure.

I do not at all allege that it is necessary to be lead by public opinion.
The Constitutional Court has demonstrated willingness to overcome the
stereotypes of mass consciousness in such a principle issue as abolition of the
death penalty. Owing to our two decisions the death penalty in Russia was
not applied for many years, and at present is actually abolished: in 1999 we
recognized as unconstitutional the possibility to pass death sentences until
jury trials function in all regions of the country (they were absent in Chech-
nya), and in 2009 passed the decision which finally approved abolition of
the death penalty. And this took place in the situation of not only manifestly
expressed disagreement of the public opinion with such an approach, but
also absence of ratification of Protocol No. 6 to the European Convention
by Russia. I must say that this decision was not easy for the Court.

In connection with this I would like to note that in those countries of
Europe, which we are offered to be equivalent to, coming-to-be of the mod-
ern legal systems took centuries, with gradual accumulation of legal novels
in them, replying to changes in the society, with assimilation of the norms
of the legal system by social masses. This was a process within the frame-
work of which informal moral ideas about fairness gradually converged with
formal requirements of norms of the laws. And in Russia, as in many other
countries of new democracy, periodic attempt to start this process up and to
lead it to the end has just started (if one bears in mind historical measures).

Therefore, judges of the constitutional courts of these countries are of-
ten compelled to ponder upon the question as to what extent it is permissible
and to what extent it is not permissible to carelessly follow the liberal rushes
of old Europe, regarding its legal experience as universal legal standards.
If this problem is transferred into theoretical plane, it will draw the whole
series of questions after it, including the questions of:

- optimal forms of taking foreign experience into account (by way of

direct borrowing or dialogical interpretation);

— differences between a legal norm as a result of concordance of posi-
tions of all interested parties on the basis of formal equality and legal
standard as a kind of unconditional model for imitation not subject
to discussion and external for the new democracies;

— correlation between the notions of common European standards in
the field of human rights and respective standards of the Council
of Europe;

- the ways of strengthening of the principle of subsidiarity in the
work of the ECHR and the bounds of the function of norm-control
carried out by it etc.;

— the ways of resolution of contradictions between the decisions of the
ECHR and the provisions of national constitutions.

296



4. Correlation of National and Supra-National Justice
in the Context of Constitutional Identity

One of the main challenges of modern constitutional justice is the
necessity of simultaneous solution of two sometimes hardly combined
tasks: harmonization of one’s own practice with approaches elaborated in
the supra-national sphere, on the one hand, and protection of one’s own
constitutional identity, on the other. The problem of methodology of in-
terrelations of national and supra-national norms stands today before all
European legal systems. For a number of European countries belonging to
new democracies this problem is aggravated by the circumstance that they
belong simultaneously to two supra-national formations: to the Council
of Europe and to the European Union. However, for countries not being
members of the European Union this problem is extremely acute as well.
The situation complicates itself by the fact that the questions of correlation
of national and supra-national elements in the contemporary theory of law,
both constitutional and international, have not been completely solved.

And although the countries of new democracy primordially adhered
and continue to adhere to pro-European orientation in determination of
the place and role of international norms in national legal orders, none the
less they collide with a whole number of difficulties connected with search
of approaches to delimitation of competencies of the national and super-
national bodies of justice and, accordingly, to determination of correlation of
national and supra-national legal orders. Divergences between national and
supra-national norms can take various forms, including divergences between
the norms of international treaty and national law, international treaty and
constitution, as well as interpretation of norms of international treaty by a
supra-national body and of constitutional norms - by a constitutional court.

The first problem seems to be the most simple from the theoretical
point of view, in any case in those systems where the priority of interna-
tional treaty over the norms of national law is fixed in the legislation or is
supported by judicial practice. It is another matter that here problems of
procedural character arise: in the national legislation the body authorized
to carry out review of conformity of a national law to international treaty
(at fixed legal priority of the latter) is seldom indicated. If the question is of
international treaty in the field of human rights and freedoms, sometimes
such review is carried out by constitutional courts (for instance, in Austria,
Switzerland, some Scandinavian countries and others). But in the classic
model of competence of a constitutional court the latter can carry out such
control only in the context of the review of constitutionality of a national
norm; herewith the content of the constitutional norm enriches itself at the
expense of the content of international treaty and the criteria of control at
the expense of this becomes more volumetric.
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The second variant of divergences between national and supra-nation-
al legal orders which bodies of constitutional control are compelled to collide
with in today’s reality is the contradiction between international treaty (or
its interpretation given by a supra-national body) and the national constitu-
tion (or its interpretation given by a national body of constitutional control).
Russia recently ran into such a situation: on 4™ of July, 2013 the European
Court of Human Rights passed the judgment in the case “Anchugov and
Gladkov vs. Russia’, in which the ECHR recognized breach of Article 3 of
Protocol No. 1 (the right to free elections) in consequence of restriction of
electoral right of persons convicted by a court sentence in Russian law. This
judgment continues the ECHR's practice on issues of prisoners’ right to vote,
having received its development in the cases “Hirst vs. the United Kingdom”
(No. 2) and “Scoppola vs. Italy” (No. 3), but it comes into contradiction with
Section 3 of Article 32 of the Russian Constitution, establishing direct ban
against participation in the elections for citizens kept in places of depriva-
tion of liberty on court sentence.

Finally, relatively recently the Russian legal system collided with the
third problem: different interpretation of the content of constitutional hu-
man and civil rights and freedoms in the practice of the Constitutional
Court and the European Court of Human Rights. It is a question of con-
sideration first by the Constitutional Court of Russia and then by the Euro-
pean Court of the well known case on the complaint of Markin, a military
serviceman who asked for granting him 3-years nursing leave. In accord-
ance with Russian legislation on military service, this right is granted only
to women-military servicemen. The Constitutional Court did not find
grounds to doubt constitutionality of norms establishing such “positive”
discrimination. But later the European Court came to the conclusion that
Articles 8 and 14 of the Convention were violated in the petitioner’s re-
spect. This case is not the only one in which divergences in the approaches
of the Constitutional Court of Russia and the European Court of Human
Rights to the content of the basic rights and the possibility of their restric-
tion manifested themselves. Some more single examples can be named,
although it is evident that their number is not comparable with the number
of cases where the positions of the Constitutional Court and the ECHR
coincide. But these few situations are also in need of elaboration of a mecha-
nism of overcoming divergences; otherwise the principle of legal certain-
ty and the very mechanism of protection of basic rights find themselves
under threat: national courts, when clashing with such a conflict of inter-
pretation, find difficulty in deciding as to which one of them is subject to
application.

Obviously, situations when divergences take place between norms of
an international treaty and norms of a national constitution having already
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received interpretation of a national constitutional court represent the great-
est complexity. In these cases exactly contradictions between national and
supra-national legal orders reveal themselves in the most acute form.

Concerning divergences of this kind the following can be said. Pro-
European orientation of the countries of new democracy in the question of
determination of the place and role of international norms in national legal
orders, noted by me above, does not revoke the priority of the constitution
for national constitutional courts and legal system as a whole in the events
when national constitution is able to ensure protection of human and civil
rights and freedoms more fully as compared with respective norms of an
international treaty.

Without consideration of this circumstance there is a threat of “dis-
solution” of constitutional control in the control of conformity to supra-
national norms, pertinent both to EU’s law and the law of the European
Convention. In countries forming part of the EU, national judge in this
polyphony of legal orders has subsidiary instrument at his disposal: pre-
liminary request with which he may turn to the European Court of Justice
for preliminary review of any national norm as to its conformity to supra-
national law. In many countries analogous procedures exist on the national
level as well (these are procedures of appeal to bodies of constitutional con-
trol), and soon such a procedure will be introduced in the European Court
of Human Rights (with entering into force of Protocol No. 16 to the Conven-
tion). However, such applications do not solve the problem of competition
of the norms of national constitutions and supra-national law in questions
connected with protection of human and civil rights and freedoms.

From the positions of this approach one can say that the problem of
correlation of the European Convention and national constitutions is much
more complicated and more many-sided than simply the problem of loca-
tion of these acts in the hierarchy of sources of law. Interrelations between
national and supra-national jurisdictions — with the object of full and ef-
fective court protection of human and civil rights and freedoms — may not
have rigid “vertical” character. In these interrelations judicial instance as a
source of legal “super-knowledge”, which has the final word in the questions
of protection of rights and freedoms, the bounds of their restriction and the
balance of private and public interests, is absent. The modern legal field of
the Big Europe as a certain system of various interconnected legal orders -
national, regional and all-European (in addition operating in the context of
the global world order) - can hardly be represented as a rigid hierarchical
pyramid of legal acts. Such hierarchy can not be seen even in much more
integrated system as the European Union.

Readiness of different legal orders for cooperation and dialogue be-
comes the only constructive means to overcome divergences and to avert
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legal conflicts. Such dialogue is built on understanding and acceptance of
certain reservations concerning questions with regard to which other party
is not willing to yield (it is, of course, the question of reservations appro-
priate only within the framework of general basic principles). Such “legal
coexistence” is impossible in the conditions of subordination.

Dialogue between different legal systems is the only basis of their
proper balance. The European Courts of Justice, for which respect for the
national constitutional identity has become one of the principles of its activ-
ity, works in the course of exactly this approach. Effectiveness of the rules of
the EU in the internal legal order in many respects depends on the respect
of the European Union and its organs for national constitutional identity
of the member states. Particular attention of supra-national bodies to the
provisions constituting the “nucleus” of this constitutional identity reduces
the probability of conflict between national and supra-national law. Such
“constitutional nucleus” is formed by the norms on fundamental rights, as
well as the norms on the fundamentals of the constitutional system guaran-
teeing them. In these issues, as a rule, constitutional sovereignty of states is
preserved. Effectiveness of the whole European system of protection of rights
and freedoms and further harmonization of the European legal expanse in
this field to a large extent will depend on the success of this dialogue.

As applied to the expanse of the Council of Europe, the most im-
portant part in harmonization of national legal systems with norms of the
European Convention could be played by perfection of law-making function
of the ECHR, which with all its objective dependence on the processes of
European legal integration and juridical globalization as a whole suffers from
lack of democratic legitimacy. Our joint discussions of general problems and
willingness to hear each other (i.e., in ]. Habermas’s words, willingness to
ensure not only publicity, but also audibility) is our feasible contribution to
the formation of prerequisites for democratic legitimacy of the law-making
activity of the ECHR in the spirit of deliberative democracy, i.e. democracy
of rational discourse, discussion and search for compromise.

And in conclusion, in order to finish my report on a positive note, I
want to underline that at all difficulties and problems connected with exten-
sion of the European legal expanse at the expense of entering of the countries
of new democracy into it, our participation in this process gives important
positive impetus to it and opens new prospects before it. First of all, it should
be noted that already from the moment of their creation models of constitu-
tional justice in the new states distinguished themselves by a maximum level
of established guarantees of protection of constitutional rights and freedoms,
introduction of the most wide possibilities of their realization, often even
wider than in traditional “old” Western democracies, some of which only
now come to the introduction of respective mechanisms, for instance, the
right of a citizen to individual contestation of constitutionality of a normative
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act applied in his concrete case”. Thus, appearance of a new wave of constitu-
tional justice predetermined the tendency of more dissemination of mecha-
nisms aimed at individual subjective rights, dominating today in global scale.

It is also important to take into consideration the fact that our experi-
ence of protection of social rights to a large extent makes for the constitu-
tional law as basic regulator of social relations to acquire more and more
pronounced social measurement not only in all-European, but also in the
global scale.

And finally, one can not but note that while the “Old Europe” moves
along the way of deepening of legal fundamentals of State and social life,
new democracies make for extension of the expanse of law. Certainly, exten-
sion contemplates first of all extensive development. But this development
is carried out on the vanguard positions of fight for law, i.e. where one is
compelled to overcome the greatest resistance of social environment. And
this circumstance must be borne in mind when analyzing and assessing the
activity of bodies of constitutional justice of new democracies from the point
of view of high requirements of modern day constitutionalism.

Abstract

1. Constitutional Justice of Countries of the New Democracy
as a Necessary Element of the European Legal Order

As a result of democratic transformations constitutional courts were
founded in most of the countries of Eastern Europe. They are based on the so
called “Austrian” model, which was founded by the forebear thereof - Hans
Kelsen. This model contemplates the presence of special bodies of consti-
tutional justice and the right of a citizen to lodge constitutional complaint.
Movement in this direction testifies to the aspiration of post-socialist states
to maintain those models of Western constitutional justice which most fully
meet the requirements of modern constitutionalism as theory and practice
of restricting State arbitrariness in order to ensure individual freedom.

On the one hand, we can bespeak the common peculiarities pertain-
ing to constitutional development of all the countries of Greater Europe.
The rule of law, legal democracy, the priority of human and civil rights and
freedoms - this is our common ideal and our common main line. It is legally
implemented in constitutions and in the activity of constitutional courts of
all of the European countries.

2) France is meant here, where as a result of constitutional reform of 2008 mecha-
nism of constitutional control was altered and citizens were for the first time granted the
right to lodge individual complaint on constitutionality of a law.
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On the other hand, we cannot disregard the historical, political, eco-
nomic and socio-cultural context, which influences the constitutional de-
velopment and, consequently, the activity of constitutional courts, with all
the peculiarities thereof in any given country.

The problem of protection of constitutional human and civil rights
and freedoms in the countries of new democracy is complicated by the fact
that difficulties of the transitional period are overlaid with difficulties of the
global economic crisis, which was faced by all the European countries. The
future of legal democracy in countries of Eastern Europe directly depends
on whether human and civil rights and freedoms are protected or not.

Constitutional courts are compelled to seek for a very uneasy balance
between the ideal legal principle and established reality which formed itself,
i.e. to strive for such an optimal decision which would represent the maxi-
mum possible realisation of the ideal principle in the given real concrete
conditions.

The attempt to make it appear that social relations already conform to
this ideal will only increase the actually existing gap between the due and
the real and threatens to cause the society to fall into abyss of legal chaos.
The task of a constitutional judge is to overcome this gap gradually, but un-
deviatingly, finding optimal decisions and thereby ensuring approaching of
the “real” to the “ideal’, possible in the present conditions.

This equally refers to the protection of political, socio-economic and
personal rights.

Civilization peculiarities of legal culture of one or another country,
legal traditions thereof reveal themselves in the practice of the protection of
constitutional rights most strikingly. Western European experience of such
protection, embodied in universally recognised principles and norms of
international law, European legal standards and the decisions of the ECtHR,
has invaluable significance for new democracies. Leaning on this experience,
bodies of constitutional justice of the new democracies rectify the deforma-
tions of national legal systems, overcoming, as far as possible, resistance of
the culture-historic context.

However, not everything is so monosemantic in this question. Objec-
tively determined “resistance of the environment” cannot always be over-
come without too serious (and sometimes simply unacceptable) negative
consequences.

I do not at all allege that it is necessary to be lead by public opinion.
The Constitutional Court has demonstrated willingness to overcome the
stereotypes of mass consciousness in such a principle issue as abolition of
the death penalty. Owing to our decision of 1999 the death penalty in Russia
was not applied for many years, and at present is actually abolished by the
decision of 2009. And this took place in the situation of not only manifestly
expressed disagreement of the public opinion with such an approach, but
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also absence of ratification of Protocol No. 6 to the European Convention
by Russia. I must say that this decision was not easy for the Court.

In connection with this I would like to note that in those countries of
Europe, which we are offered to be equivalent to, coming-to-be of the mod-
ern legal systems took centuries. With gradual accumulation of legal novels
in them, replying to changes in the society. With absorption, perception of
the norms of the legal system by social masses. This was a process within the
framework of which informal moral ideas about fairness gradually converged
with formal requirements of norms of the laws. And in Russia, as in many oth-
er countries of new democracy, periodic attempt to start this process up and
to lead it to the end has just started (if one bears in mind historical measures).

Therefore, judges of the constitutional courts of these countries are of-
ten compelled to ponder upon the question as to what extent it is permissible
and to what extent it is not permissible to carelessly follow the liberal rushes
of Old Europe, regarding its legal experience as universal legal standards.
If this problem is transferred into theoretical plane, it will draw the whole
series of questions after it, including the questions of:

- optimal forms of taking foreign experience into account (by way of

direct borrowing or dialogical interpretation);

— differences between a legal norm as a result of concordance of posi-
tions of all interested parties on the basis of formal equality and legal
standard as a kind of unconditional model for imitation not subject
to discussion and external for the new democracies;

— correlation between the notions of common European standards in
the field of human rights and respective standards of the Council
of Europe;

— the ways of strengthening of the principle of subsidiarity in the work
of the ECtHR and the bounds of the function of norm-control car-
ried out by it etc.;

— the ways of resolution of contradictions between the decisions of the
ECtHR and the provisions of national constitutions.

2. Correlation of National and Supra-National Justice
in the Context of Constitutional Identity

One of the main challenges of modern constitutional justice is the
necessity of simultaneous solution of two sometimes hardly combined
tasks: harmonisation of one’s own practice with approaches elaborated in
the supra-national sphere, on the one hand, and protection of one’s own
constitutional identity, on the other. The problem of methodology of in-
terrelations of national and supra-national norms stands today before all
European legal systems.
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Obviously, situations when divergences take place between norms of
an international treaty and norms of a national constitution having already
received interpretation of a national constitutional court represent the great-
est complexity. In these cases exactly contradictions between national and
supra-national legal orders reveal themselves in the most acute form.

Concerning divergences of this kind the following can be said. Pro-
European orientation of the countries of new democracy in the question of
determination of the place and role of international norms in national legal
orders, noted by me above, does not revoke the priority of the constitution
for national constitutional courts and legal system as a whole in the events
when national constitution is able to ensure protection of human and civil
rights and freedoms more fully as compared with respective norms of an
international treaty.

Without consideration of this circumstance there is a threat of “dis-
solution” of constitutional control in the control of conformity to supra-
national norms, pertinent both to EU’s law and the law of the European
Convention.

Readiness of different legal orders for cooperation and dialogue be-
comes the only constructive means to overcome divergences and to avert
legal conflicts. Such dialogue is built on understanding and acceptance of
certain reservations concerning questions with regard to which other party
is not willing to yield (it is, of course, the question of reservations appro-
priate only within the framework of general basic principles). Such “legal
coexistence” is impossible in the conditions of subordination.

Dialogue between different legal systems is the only basis of their
proper balance. Particular attention of supra-national bodies to the provi-
sions constituting the “nucleus” of this constitutional identity reduces the
probability of conflict between national and supra-national law. Such “con-
stitutional nucleus” is formed by the norms on fundamental rights, as well
as the norms on the fundamentals of the constitutional system guaranteeing
them. In these issues, as a rule, constitutional sovereignty of states is pre-
served. Effectiveness of the whole European system of protection of rights
and freedoms and further harmonisation of the European legal expanse in
this field to a large extent will depend on the success of this dialogue.

As applied to the expanse of the Council of Europe, the most im-
portant part in harmonisation of national legal systems with norms of the
European Convention could be played by perfection of law-making function
of the ECtHR, which with all its objective dependence on the processes of
European legal integration and juridical globalisation as a whole suffers from
lack of democratic legitimacy. Our joint discussions of general problems and
willingness to hear each other is our feasible contribution to the formation
of prerequisites for democratic legitimacy of the law-making activity of the
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ECtHR in the spirit of deliberative democracy, i.e. democracy of rational
discourse, discussion and search for compromise.

b

And in conclusion, in order to finish my report on a positive note, I
want to underline that at all difficulties and problems connected with exten-
sion of the European legal expanse at the expense of entering of the countries
of new democracy into it, our participation in this process gives important
positive impetuses to it and opens new prospects before it. One cannot but
note that while the “Old Europe” moves along the way of deepening of legal
fundamentals of State and social life, new democracies make for extension
of the expanse of law. Certainly, extension contemplates first of all extensive
development. But this development is carried out on the vanguard positions
of fight for law, i.e. where one is compelled to overcome the greatest resist-
ance of social environment. And this circumstance must be borne in mind
when analysing and assessing the activity of bodies of constitutional justice
of new democracies from the point of view of high requirements of modern
day constitutionalism.
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EUROPEAN MODEL OF CONSTITUTIONAL
JUSTICE - ITS EXISTENCE AND PERSPECTIVE

European constitutional justice and its presuppositions

Constitutional justice in general implies the institutionalisation of a
special judiciary intended for the protection and implementation of the con-
stitution. Today;, all political systems based on the rule of law start from the
same premise of the supremacy of the constitution of a state over national
laws and other regulations, establishing various ways, procedures and bodies
to ensure this supremacy. Constitutional justice is an original institution of
European continental law, intended, first of all, for the general supervision
of sub-constitutional law, and secondly, for the special constitutional protec-
tion through specialised procedures of constitutional justice. The function
of normative control of law has been centralised in one special body. The
crucial novelty introduced by the Constitutional Court of Austria, according
to Brigitte Birlein, Vice-President of the Constitutional Court of Austria,
was that the competence of constitutional review of laws and their cancel-
lation, in the event of their incompliance with the constitution, was now
concentrated in one constitutionally independent and specialised court with
exclusive jurisdiction over constitutional law matters, having a monopoly
on them.!

By the broadness of its reviewing and protective functions and compe-
tences, and by the legal power of its decisions, constitutional justice surpasses
similar legal, political and judicial institutions which exercise control and
protection as either their main or accessory task. In any case, most European
countries today are familiar with the institute of a constitutional court, or a
similar body, which is entrusted with the essential competence of constitu-

1) B.Birlein, Verfassungsgerichtsbarkeit — Stand und Ausblick, Internationale Kon-
ferenz anlésslich des 50-jahrigen Bestehens des Verfassungsgerichts der Republik Serbien,
17 October, Belgrade 2013, p. 1.
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tional control, or review of the constitutionality of laws, usually perceived as
the main function of constitutional justice. May we, due to this, talk about
a European model or a European standard of constitutional justice? In our
opinion, wherever an explicit function of judicial normative control of sub-
constitutional law and the examination of the constitutionality of laws is
concentrated in one special constitutional body, it may be rightfully claimed
that a model of judicial review of constitutionality has been adopted, which
according to its main characteristics, is common to all constitutional justice.
As a matter of fact, in its most narrow sense, constitutional justice implies
the exercise of the function of immediate application of the constitution to
conflicting situations, as the highest ranked law of a state unit, which is ob-
ligatorily applied in the procedure of normative control of sub-constitutional
law, parliament laws and government regulations, with a possibility of their
annulment by a special body which belongs to neither legislative nor judicial
branch of power, applying the procedures similar to the classical judicial in-
terpretation and application of law. However, unlike the regular judiciary, a
constitutional court is an institution which implements and directly applies
only the constitution, and sometimes also international treaties, if they, as is
the case in the Republic of Serbia, possess supranational force. In case of the
European model, as A. Stone Sweet rightfully claims, ,,regular judges remain
bounded by the supremacy of law within the legal order, while the respon-
sibility of constitutional judges is to ensure supremacy of the constitution.*

The most important presuppositions for establishing the constitutional
function include the constitution, as the most important legal and politi-
cal act of a state, and the general process in which constitutional justice is
shaped - the work of the constitutional court itself. * General presupposi-
tions of constitutional justice, and this should apply to all constitutional
courts, find their application not only in normative control, the most im-
portant competence of constitutional courts, but also in the rest of its com-
petences, which are either derived from normative control, or close to it.
Apart from instituting an independent constitutional court and a special
legal quality of the constitution (its rigidity), and other indispensible formal
and legal presuppositions for establishing the procedure of constitutional

2) By acquring this competence in 2008, in the revised French Constitution of
1958, Constitutional Council also came closer to this model of constitutional justice.

3) A. Stone Sweet, Constitutional Courts and Parliamentary Democracy, West Eu-
ropean Politics, Vol. 25, No 1, 2002, p. 80.

4) Cf. Ch. Pestalozza, Verfassungspozessrecht, 3. Aufl.,, Miinchen 1991, S. 1-2. D.
Stojanovi¢, Premise ustavnog pravosuda i njihovo ostvarivanje u praksi Ustavnog suda
Srbije, the paper presented at the conference ,,50 Years of the Constitutional Court of
Serbia® held on 26 June 2013 at the Law School in Belgrade, the collection of papers ,,The
Role and Significance of the Constitutional Court and the Protection of the Rule of Law*,
Belgrade, 2013, p. 113 (and elsewhere).
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review of legal norms, there are other requirements which are of substantive
value for its functioning, such as: respect for political quality of constitu-
tional adjudication, respect for its constitutional limits, its duty to remain
loyal to the constitution and its integrity in each and every one of its deci-
sions. This is especially true of ,,younger® constitutional courts, but also of
the Constitutional Court of Serbia.

Loyalty to the constitution, which for any constitutional court should
be “self-explanatory”, has to be reiterated over and over again, especially due
to a worrying tendency of politicians to, referring to allegedly ‘essentially
altered constitutional reality, declare the constitution, i.e. its parts or norms,
anachronistic, an outdated document or a ,legalistic fiction” which, as an
awkward impediment, should be simply ignored. By rejecting these political
and instrumental qualifications of the constitution, a constitutional court
is obliged to be, in totum, loyal to the constitution and to the constitution
only. Loyalty to the constitution is, therefore, a common presupposition for
all constitutional courts.

Outside the interests provided by the constitution, and those imma-
nent to it, there must be no allegedly ,,objectively higher, superordinate, real
or seeming national interest, value and goal due to which the constitution
could be declared a ,,legalistic fiction®, nor could an obvious discrepancy of
the Constitution and constitutional reality force the constitutional court to
give up this presupposition. As long as the constitutional norm possesses
the quality of the highest law in force, and as long as it is the highest ranked
law, its respect, application and protection has to be the main and only task
of any constitutional court. If, however, the reality indeed precludes the pos-
sibility of harmonisation of the laws with the constitution or solving other
constitutional disputes in conformity with the constitution, as is the case,
for example, with the Brussels agreements mediated by the European Union,
which include provisional self-government institutions in Kosovo, which
forced the Constitutional Court to temporarily step aside, i.e. to discontinue
its proceedings, then such constitution has to be changed and adapted to the
dramatically changed constitutional reality and its manifested legal expres-
sions which, allegedly, ,meet the reality®. After all, neither a constitutional
court, nor a Government may, for an extended period of time, ignore, take
away or usurp the right of the people to decide to change its own legal deci-
sion and form a new basis of its legal and political existence.

2. Standardisation of functions and competences
of constitutional justice

The competences of constitutional courts have gradually expended,
and a good proof of this is the Constitutional Court of Austria. When

309



looking for answers to the question how to divide the competence of a
constitutional court into its various functions, one has to start from the
constitutional norms of individual states by which these competences have
been defined.® Most constitutional courts have accepted, in addition to the
institute of constitutional appeal, the standard competences of constitutional
courts, so the differences that exist between them refer more to the manner
and level of (not) exercising these competences in practice, to the interpreta-
tive style and priorities followed by certain constitutional courts in practice,
than to a more significant departure from the theoretical model. While some
competences, such as normative control, have completely affirmed them-
selves in all parts of the world, others have remained the competences of
constitutional courts only on paperInitially the competence of constitutional
review implied maintaining the distribution of authorised functions within
a federal state, which means the constitutionally established vertical separa-
tion of power. This task of constitutional justice is now in the background,
i.e. it has been consummated by the general function of protection of the
constitution, primarily by means of the rule of law, one element of which
is the functional separation of power. Constitutional justice has steadily
spread to a number of unitary states, so it is now present in almost any ,,new
democracy® of Eastern Europe. Since among federal states, beside Austria
and Germany, a constitutional court successfully operates also in the Russian
Federation, it can be concluded that this institution is equally acceptable
to both federal and unitary states.® Moreover, the continual expansion of
constitutional justice has been a strong argument against the allegations that
it is by far less influential in unitary than in federal states.

Bearing in mind the competences of ,,new" and ,,0ld” constitutional
courts, it is easy to notice that a legal protection of the constitution has be-
come more encompassing, as over time competences of constitutional justice

5) 'Thus, for example, strictly relying on the Constitution, Austrian constitutiona-
lists distinguish the following competences of the oldest European constitutional court: 1)
causal adjudication, i.e. deciding property claims against the federal state and its parts; 2)
competent adjudication, i.e. solving conflicts of competence and establishing jurisdiction;
3) examining the constitutionality of regulations and laws; 4) examining the constitutiona-
lity of national, i.e. supranational treties; 5) examining the constitutionality of agreements
between federal state and its parts; 6) examining re-announcement of laws and regulations;
7) electoral adjudication; 8) deciding on citizens' complaints and specialised administrative
adjudication; Cf. Th. Ohlinger, Verfassungsrecht, 4. Aufl., Wien 2000, S. 415ff.; R. Walter/H.
Mayer, Bundesverfassungrecht, 9. Aufl., Wien 2000, S. 450ff.

6) All former Yugoslav republics retained their constitutional courts, adjusting
them, however, to the Austrian-German model. Previous to that, they had instituted
new constitutions in which they adopted, as any other state of Eastern Europe, liberal-
democratic constitutionality, parliamentarism and institutions of a civil state. For more on
this, see O. Vuci¢, Istorija ustavnog sudstva na tlu bivse Jugoslavije, in: O. Vuci¢/V.Petrov/D.
Simovi¢, Ustavni sudovi bivsih jugoslovenskih republika, Belgrade, 2010.
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have expanded in a large number of states, independent of the “federal®
competences, having gone even further than the original Austrian model.
Hence the key or general characteristic of European constitutional justice
has been the expansion of constitutional courts’ competences, including
finding solutions to those constitutional disputes which are not necessarily
tackled by constitutional justice, such as electoral disputes, or something that
has not been expected to emerge in practice — establishing the responsibility
of high state officials or prohibiting the work of political parties or associa-
tions. When normative control of law is in question, regardless of whether
the competence for deciding constitutional appeals is present or not, the
main measure of control becomes human rights or the fundamental legal
position of a person guaranteed by the constitution, taking supremacy over
the principle of separation of power. If combined with the constitutional ap-
peal, review of constitutional justice may in principle be conducted against
any sovereign act of public authorities, and is complete and absolute, regard-
less of whether this act comes from legislative, executive or judicial power,
i.e. regardless of whether it concerns general norm or its application in the
form of individual orders aimed at concrete persons.

In a number of states, including the Republic of Serbia, constitutional
justice has been assuming the role of the supervisor of legislative, execu-
tive and regular judicial power. Besides, in an increasing number of states,
competences of the constitutional judiciary not only theoretically, but also
actually, include rectifying violations of the constitution by normative acts,
laws and other levels of sub-constitutional law, as well as the establishment
and rectification of those violations which occurred either due to individual
unconstitutional decisions or official actions of public authorities. Though
it means that European constitutional courts have increasingly become ,,the
people’s courts®, they nevertheless preserve the character of independent
institutions which, by resolving extremely complex objective constitutional
conflicts, still occupy, according to G. Leibholz, ,,a place on the intersection
of law and politics“. On the other hand, an enormous activism of consti-
tutional justice in review of rights has resulted in an increased number of
advocates, in the doctrine of constitutional jurisprudence, of the position
that constitutional justice represents a power of a kind, a special power
of constitutional control, which, by its nature, has come to be the ,forth*
branch of state authority.

A higher political quality of constitutional justice is also confirmed by
its composition, the manner of selection of its members and their status. Not
only their competence, but also the manner of selection of constitutional
court members and their status have been largely standardised. Uniformity
can be observed also in respect of the criteria and manner of selection of the
judges. There is a tendency to balance the influences of legislative, executive
and regular judicial power when determining the personnel composition
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of a constitutional court. Legal profession is certainly indispensible, but
regardless of the requirements for the expertise, there is a striking politici-
sation of the selection, as the influence of formal executive power, though
perhaps imperceptible in the public eye, has nevertheless been predominant.
However, deals of political parties, those in power and those in opposition,
or just those in power, are no longer being hidden. All respectable politi-
cal parties are interested in having ,their own® judge in the constitutional
court. In practice, places are allocated based on a long-standing ,,agreement”
between the largest political parties, which is contrary to Kelsen’s intention
that in the process of appointment of judges to office their expertise should
take precedence over political parties’ assessments.” The political quality
of constitutional adjudication can explain, but not justify, this unfortunate
practice, which is true of all constitutional courts.

2.1 Constitutional courts’ functions

A constitutional court exercises its function of the protection of the
constitution through a whole range of competences attributed to it. The
competences of a constitutional court may certainly be narrower or broader,
but without an exception, they are always aimed at one and the same goal -
the preservation of the authority of the constitution, as the highest ranked
law in a state unit. On closer inspection, its general function reveals several
actual functions, depending on whether, by an individual competence of
the constitutional court, some more concrete and more immediate goal is
accomplished, i.e. whether this protection can be seen in relation to indi-
vidual, “more concrete” functions of the constitution. This means that the
function of the constitutional court and the function of the constitution are
in a mutual relationship of parallelism.?

If we look at the basic functions of a modern constitutional court
and its most general goals from this angle, there are three main functions
that can be discerned. In other words, constitutional courts today, or the
majority of them, standardly perform three basic functions. The first one
is the function of immediate protection of human rights and freedoms in
the proceedings of deciding constitutional appeals or citizens’ applications,
which is a relatively recent phenomenon. Hence, wherever an individual is

7) R. Walter/H. Mayer, Bundesverfassungrecht, 9. Aufl., Wien 2000, S. 444. On the
efforts invested within the normative framework, as well as on its application to the selection
of constitutional judges in the Republic of Serbia, see for more detail: O. Vu¢i¢, ,,Izbor i
sastav ustavnih sudova — mukotrpan put dostizanja evropskih standarda® the collection of
papers ,,Perspektive implementacije evropskih standarda u pravni sistem Srbije®, Belgrade,
2012, p. 132 (and elsewhere).

8) R. Markovi¢, Ustavno pravo i politicke institucije, Belgrade 2008, p. 45.
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able to directly, and on his own, invoke the constitutional court, without the
circumventive path of regular courts, the constitutional court’s acting is in
totum, i.e. completely oriented toward the protection of human rights. If,
besides, it is about general norm, the idea of separation of powers is naturally
present, but the prevailing thinking still concerns individual legal protection.
This protection clearly manifests as immediate or direct. By its nature, this
dimension brings the constitutional function closer to the function of the
regular judiciary. A crucial difference is, however, preserved: constitutional
courts protect human rights by their interpretation and application of the
constitution, ,,the specific constitutional law*, while in the case of the regular
judiciary, the protection of human rights and freedoms is achieved through
interpretation and application of law.’ This function is not characteristic of
all constitutional courts, i.e. some exercise it only indirectly, through norma-
tive review of law, such as, for example, the Italian Constitutional Court."
While the function of preserving the separation of power and con-
stitutionally authorised functions in general, as well as a general protection
of the rule of law, are still prevalently carried out through the normative
control of rights and resolving the jurisdiction disputes between different
state bodies, the function of protection of democratic order from abuse
and usurpation by public authorities is carried out, by some constitutional
courts, through their acting as special criminal tribunals. The function of
protecting democratic order is primarily realised through constitutional
courts’ competence of examining the constitutionality of activities of politi-
cal parties and prohibiting those which, according to their goals and their
members’ conduct, act in a counter-constitutional way. Due to a possible
gravity of infringement, the function of establishing the responsibility of
the highest state officials for a violation of the constitution should fall in
this category. In both instances, the constitutional court’s function resem-
bles that of special criminal proceedings. Individual encroachments upon
the constitution, especially if they come from state officials in possession
of wide scope of legal and factual power, or hostile, aggressive and militant
behaviour of political groups aimed at the constitutional order, should be
constitutionally sanctioned. In most countries, constitutional courts have
been assigned also this ,,backup” task, or function. This function has so far
been very rarely exercised, but increasing political extremism in Europe,
planned and organised resort of violence with elements of terrorism, do

9) D. Stojanovi¢/O. Vuci¢, Domasaj ustavnosudskog ispitivanja odluka redovnih
sudova u postupku odlucdivanja o ustavnim zalbama gradana, Pravni Zivot, broj 14/2009,
Belgrade, p. 883.

10) In Austria, however, it is possible to lodge a state legal appeal only against so-
vereign acts of administration, and not against judicial decisions, so this has been amended
by an individual proposition for normative control, if it is stipulated that the basic law has
been directly and de facto violated by a general norm.
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not preclude the possibility of, under certain circumstances, this function
of constitutional courts coming to the forefront.

Based on the above presented, it could be concluded that theoretical
and practical reasons for the establishment and functional development of
European constitutional justice may be sought in the effort to preserve the
constitution in general, and protect human rights, federalism, the vertical
separation of power and rule of law, in particular.

2.2 Normative control of law

The function of constitutional courts is, grosso modo, that of con-
trol and correction, and is largely realised through normative control of
law. Constitutional courts primarily control acts of legislative, executive
and judicial power, the most important manifested forms of making laws
and applying them, in respect of their compliance with the constitution. In
addition to the provisions of constitutional rank, the measure of control
in certain states may also be laws, so here normative control includes the
examination of legality, which is certainly a too ambitious task to be set for
constitutional justice. There is a tendency that international agreements,
which have ,,passed” constitutional and parliamentary ratification, emerge
as a yardstick of measure, for example in Bulgaria and Serbia, either indi-
vidually or parallel to constitutional review."' In cases where a violation of
the constitution has been established, the constitutional court, through its
activity, rectifies all decisions and actions of all carriers of public authority
to the extent that they are brought in harmony with the law of the hig-
hest rank.

Normative control of law is a posteriori core of constitutional courts’
constitutional function'?, as their other kinds of competences constitutional
courts may, but are not obliged, to exercise. A priori review is applicable only

11) In Serbia, the Constitutional Court declared unconstitutional a great number
of laws due to their inconformity with the constitution and international treaties or only
because they are in discord with an international agreement.

12) The Constitutional Court of Portugal is one of rare European constitutional
courts which almost exclusively exercises only its competence of examining the constitu-
tionality and legality of normative acts.

Modelled on French Constitutional Council, the control of constitutionality
a priori can be done by the Constitutional Court of Romania, as the appraisal of consti-
tutionality of laws is performed before their promulgation. The Polish and Hungarian
Constitutional Courts can also peform the so-called preventive review of constitutionality
of laws, but only at the request of head of the state, and in Poland presidental veto is to be
previously used. On the other hand, in 2008, in France, in a revised Constitution, limited
review of constitutionality of laws was introduced.
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to a smaller number of constitutional courts."” It is only in the assessment
of the constitutionality of international agreements, where this is logically
justified by the principle pacta sund servanda, that it has been more widely
applied, for example in Germany, Spain, the Russian Federation, Slovenia,
Serbia, etc. According to this model of normative control, certain constitu-
tional courts (German, Czech and Polish), ,became famous® for assessing
not only the constitutionality of ,,ordinary“ international treaties, but also of
the compliance of the founding treaty of the European Union (agreements
from Maastricht and Lisbon) with the national constitutional law.

Incidentally, it is possible for the Constitutional Court of Serbia to
assess the constitutionality of international treaties preventively or subse-
quently. In the latter case, review is carried out according to the Austrian
model of control of state agreements, but departing from it considering the
effect of the decision. In practice, the Constitutional Court has exclusively
applied a posteriori review of international treaties, where the effect of its
decision, due to international implications, stops at the establishment of
unconstitutionality, which is more adequate for the preventive control of
an international treaty."*

It is a rule that constitutional courts proceeds at a request of author-
ised persons, and not at an official maxim. It is common to most European
countries that initiation of the proceedings for normative control is accepted
from parliamentary minorities (abstract control) and courts (incidental con-
trol). Initiation of the proceedings ex offo has been very rarely applied, and
as a rule, if it was necessary for resolving prejudicial questions. The Consti-
tution of Serbia is one of rare constitutions which allows for the initiation
ex offo without any preconditions or restraints."”

A constitutional court is dominus litis, master of the suit, which is basi-
cally always conceptualised as something contradictory. Rejecting an appli-
cation a-limine, should disburden the Court of the cases which clearly have
no prospect of success. For the majority of constitutional courts, a hearing

13) So far, the Constitutional Court of Serbia has not “discovered” that any inter-
national treaty is in inconformity with the Constitution. Among others, it has exercised
the power of constitutional review over the Stabilization and Association Agreement, the
Agreement with the Russian Federation in the area of gas industry, several bilateral con-
tracts on social insurance, etc.

14) The Constitutional Court has, ex offo, assessed the constitutionality of the Law
on alterations and additions to the Law on the Constitutional Court. In its decision it has
found that the provision, which deprives the Constitutional Court of the possibility to quash
a judicial act in proceedings on a constitutional complaint, is unconstitutional.

15) The Constitutional Court ex offo assessed the constitutionality of the Law on
Amendments to the Law on the Constitutional Court. In its decision it found that the
provision that deprives the Constitutional Court of the possibility to cancel a judicial act
in the proceedings on a constitutional appeal, was not in compliance with the Constitution.

315



open to the public is, in practice, more of an exception than a rule, as there
is a wide margin of appreciation when it comes to determining one. It is cer-
tainly true that courts do not often use debate in order to establish a right, as
it is time-consuming and brings small gains. According to Geiger', ,,it would
be more becoming to constitutional justice proceedings to see oral debate as
something superfluous®. However, the principled openness of constitutional
justice proceedings, together with the ,,rule of taking decisions subsequent
to an oral discussion, fail to emphasise the necessity to carefully weigh all the
arguments before making the decision of not having a public hearing. Due to
infrequency of public hearings, Heberle talks about ,,hardly bearable deficit of
openness“ of constitutional justice proceedings.'” On the other hand, in certain
proceedings which are of particular relevance for the rule of law and general
public, some constitutional courts allow for a direct broadcast of their debates.
The deliberation of judges and vote are, however, always in private. Neverthe-
less, it is not excluded that a decision may communicate the majority of votes
with which it has been taken. Dissenting opinions, which in numerous courts
are often applied, also break through the principled anonymity of deciding.

The effects of constitutional courts” decisions mainly depend on the
type of constitutional disputes. In the normative control of rights and in
deciding constitutional appeals, decisions of constitutional courts have the
effect of cessation. When normative control in abstracto is in question, the
rule is that a decision is effective from the moment it is published, which
means pro futuro. If concrete control is in question, the decision of the
constitutional court in any given case can have a retroactive effect. As in
cessation there is no retroactive or judicial ,,revival“ of former norm, certain
constitutional courts, among which also the Constitutional Court of Serbia,
apply another adequate means for avoidance of legal gaps, which is postpon-
ing the publishing of a decision, i.e. the Austrian model of postponing the
effects of a decision.

In addition to decisions of cessation, individual constitutional courts
developed in their jurisprudence so-called interpretative decisions, whereby
they actually act as a positive legislator. Due to a long-standing fear of crea-
tion of legal gaps as a consequence of the decisions on cessation, and the
tendency to, when possible, act in a less radical way, a large number of con-
stitutional courts, adopting the practice of older European constitutional
courts, German and Italian in particular, have gradually started issuing in-
terpretative decisions, where out of several possible interpretations, a verbal
interpretation which brings the law in conformity with the Constitution is
applied. In this case, in the wording of a decision, there is an observation

16) W. Geiger, Einige Besonderheiten im verfassungsrchtlichen Prozess, 1981, S. 8.
17) P. Haberle, Verfassungsprozessrecht als konkretisiertes Verfassungsrecht, JZ 1976,
S.384.
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that a law is in conformity with the Constitution, on the condition that it
is interpreted in the way established by the Constitutional Court in the
rationale of its decision.

For a long time the interpretative style of constitutional courts was a
strict interpretation of the literal wording of constitutional norms, a logical
and systematic interpretation accentuating the historical perspective, but
also disregarding theological thought. It is considered that it was a kind of
an expression of judicial self-restraint toward the legislator. The new inter-
pretative style of constitutional courts means turning toward value-oriented
and substantive interpretation of the constitution, which is modelled on the
case-law of the European Court of Human Rights and recent adjudication
of the German Federal Constitutional Court. However, in this extensive
style of interpretation, which is strikingly remote from the literal wording
of constitutional law, Ernst Wolfgang Bockenforde sees a risk ,,of a transi-
tion from the legislative rule of law to the constitutional jurisdictional state®

2.3 Special competences

In addition to the general normative control of law, constitutional
justice has from its beginnings, and in some states over time, acquired other
competences which may also be designated as special protection of the con-
stitution. Some of them are complementary to normative control, such as de-
ciding constitutional appeals of citizens or resolving federal disputes. There
is no doubt that also these competences of a constitutional court represent
special proceedings for examining the norm and determining its meaning.
On the other hand, some competences of constitutional courts, which used
to belong to other state authorities, primarily to the regular judiciary, due
to their importance for a constitutional life of individual states, have been
transferred to constitutional courts. This has been the case, for example, with
the resolution of competence disputes between different authorities or the
disputes over presidential or parliamentarian elections. The third kind of
special competences of constitutional courts can be designated as immediate
protection of constitutional order, where the constitutional court acts as a
special criminal court. In some states, the constitutional court can take to
court high state officials, such as, for example, president of the republic, the
prime minister, ministers, and even judges, for a violation of the constitution
and law. The character of special criminal proceedings is common also to
the proceedings for prohibition of political parties or associations, as well
as for an individual suspension of constitutionally guaranteed rights and
freedoms. It is common to these different competences that they manifest as
immediate protection and application of the constitution, realised accord-
ing to the rules of corresponding proceedings of the constitutional court.
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In the case-law of European constitutional courts, some of these com-
petences sometimes come to the forefront, pushing aside the regular activity
of constitutional justice; such examples are deciding on the prohibition of
political parties (Turkey), assessing the constitutionality of the statute of an
autonomous province (Spain), the electoral law (Hungary), the lawfulness
of presidential elections (Bulgaria), the constitutionality of the referendum
for revocation of the president (Romania), etc.

Perspective of constitutional justice

It seems that the negative criticism on account of constitutional justice
by the participants of the political process has been significantly reduced.
This criticism was particularly prominent in the initial stages of a consti-
tutional court activity, when this institution was still looking for its proper
place and the optimal way of acting in the constitutional system. Where a
constitutional court built its authority on the validity of its decisions, there
open derogation of the correctness of its acting ceased, together with the
endless search of its proceeding for proof of political bias, the allegations
that the constitutional court is in the service of the opposition, or that it is
in the service of public authorities, etc. This does not mean, however, that
all objections to the work of constitutional courts have stopped, neither can
it reasonably be expected. The functioning of any constitutional institu-
tion is subject to criticism, especially if it comes from objective and neutral
thinking, but it is important that this criticism is no longer directed at the
institution as such or at its alleged politicization, but that it concerns only
the legal quality of the interpretation of the constitution contained within
its decisions. This means that constitutional justice has become a stable in-
stitution of a democratic state ruled by law. Its existence is no longer called
into question. On the contrary, it is justified to expect its further expansion,
both in respect of its territory and the authorised functions. In short, the
position of constitutional courts has continually been on the rise.”® ,,Older*
constitutional courts, which long ago affirmed their independent position,
are naturally inclined toward maintaining it, while less influential constitu-
tional courts, primarily those established in ,,new democracies®, shall make
efforts to strengthen their position of an unbiased guardian of the constitu-
tion, the decisions of which are always respected and strictly carried out.

It is uncertain, however, whether constitutional justice will keep its
place ,,on the intersection of law and politics“ and whether politics will

18) A negative exception is, it seems, the position of the constitutional court in
Hungary, jurisdiction of which has been, after the constitutional changes in 2013, signi-
ficantly reduced.
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anxiously wait for its decisions, or the focus of its activity shall be shifted
in another direction. It is hard to foresee the development of constitutional
justice in the nearer future, especially that, in addition to their common
characteristics and similar issues, national constitutional courts have their
own priorities when it comes to their activity. Besides, it is largely up to the
participants in the proceedings whether constitutional courts will go in the
direction which is less desirable for the rule of law. If a constitutional court is
preoccupied with constitutional disputes of lesser significance, it will hardly
be able to fulfill its mission. On the other hand, it is highly likely that most
European courts will continue to have an active relationship, beside the ever
tensed one with the national legislative, executive and judicial power, with
the case-law of the European Court of Human Rights, but also the case-law
of the European Court of Justice, which is given primacy in the processes
of harmonisation of national legal systems with the primary and secondary
law of the European Union. This is also true of constitutional courts of the
countries which are not member-states of the Union. For constitutional
courts of these countries, the cooperation with constitutional courts of the
member-states will not be only desirable, but also quite indispensible.

This is why we can agree with Brigitte Bierlein’s observation that ,,the
exchange of experiences, opinions and ideas, and cooperation between indi-
vidual constitutional courts will become increasingly significant®, especially
if the task of constitutional courts is primarily seen in ,,the harmonisation of
national constitutional law, on the one hand, and the constitutionalisation of
European law, on the other.“® There is no reason to doubt that this process
of cooperation on the regional plane is going in the direction of increased
progress, especially in the region of former-Yugoslavia, regardless of the
fact that, so far, only two of the former-Yugoslav republics have become the
European Union member-states.

When the Constitutional Court of Serbia is in question, it can be
expected that its priority will remain the assessment of the constitutional-
ity of laws, but also, increasingly, the examination of their compliance with
international treaties, in the processes of harmonisation of domestic law
with the EU law, as well as immediate deciding on violations of funda-
mental human rights. The main task, however, will be seeking a solution to
the problem of enormous number of pending constitutional appeals which
threaten to completely obstruct the functional capacity of the Constitutional
Court and paralyse its work. The procedural reform, conducted in 2012,
has significantly improved the efficiency of the Constitutional Court, but
it still cannot be considered sufficient, neither are there any prospects that
without taking further steps this burning issue could be efficiently solved in
any foreseeable future. This is why the Constitutional Court of Serbia shall

19) B. Bierlein, op. cit., p. 1.
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be forced, in cooperation with other constitutional courts which have, if not
completely solved the same problem, then reduced it to bearable propor-
tions, to learn from experiences of others and accept them in the way which
will not essentially devaluate the efficiency of the national constitutional
justice proceedings for the protection of human rights and freedoms.
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NEW TRENDS IN THE FUNCTIONING OF
CONSTITUTIONAL COURTS IN EUROPE - THE
ROLE OF LEGAL TRADITION AND CONTINUITY
IN CONSTITUTIONAL INTERPRETATION

Constitutional courts originally lived their lives by focusing quite ex-
clusively on the national legal order. Later on cooperation started between
the courts in order to exchange experiences regarding composition and
structure, procedure, competences and jurisprudence. Surprisingly, more
and more similarities were found between the respective courts, and the
cooperation became institutionalized and formalized. In this respect it was
a good initiative the Conference of European Courts, started by the Con-
stitutional Court of the former Yugoslavia in January 1972. The Conference
has developed into a vital and important forum for more than 40 European
courts. In 1996 under the Hungarian presidency a formalised cooperation
started with the Venice Commission that resulted in fruitful logistical and
scientific support to the Conference. The thematic Bulletins published on
the subject matter of the respective conferences are very important, and
the Venice Commission promoted the cooperation of the various regional
organizations that concluded in the establishment of the World Conference
on Constitutional Justice that held its first congress in 2009, and presently
embraces 79 members.

In my view the main point is the international factor in present-day
constitutional justice. The following trends have raised recently in the func-
tioning of European constitutional courts:

— globalisation of law and of the challenges, perspectives of legal co-

operation

- internationalization of constitutional law

- interaction of international courts (ECHR, ECJ) and national con-

stitutional courts

— the relation of international standards and national constitutional

identity
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- in the working-method the growing importance of the use of com-
parative methods and references to foreign cases.' I have to un-
derline in this respect the useful source of information regarding
the case-law of constitutional courts, the CODICES database of the
Venice Commission.

Taking note of these important trends, in the present talk I would like
to draw attention to an under-valuated aspect of constitutional interpreta-
tion, namely the role of legal tradition and continuity.

Societies in search of perspectives, frightened by the uncertain future
likely turn to the firmness of past traditions. Even revolutionary law-making
is deeply rooted in past experiences.

Interpretation of the law is a procedure in which the relation and at-
titude to the past is decisive, insofar as historical interpretation is not only an
interpretative canon but judicial interpretations in general are strictly bound
by previous interpretations and precedents. Constitutional review embodies
judges with great power to decide on the conformity of provisions of stat-
utes and other legal means with those of the basic law of the country, the
constitution. Judicial review is, as we know it well, a counter-majoritarian
institution. Judicial review and courts should not, and hopefully do not de-
pend on the will of the democratic majority. Having such a great power in
their hands, the main factor for the legitimacy of constitutional courts is the
coherency and the predictability of the decisions. The challenge of building
the decisions on the relatively coherent system of existing jurisprudence thus
becomes the legitimising factor of court decisions. But this strong relation
to the past (to past decisions) is not equal with legal tradition.

Legal tradition is definitely a broader and more comprehensive con-
cept than that of being bound by former decisions of a court. Legal tradition
goes beyond the boundaries of a given (national) legal system, it embraces a
legal family or a legal culture. Legal tradition as a formative power of legal
systems was introduced into the international legal discourse by the work
of late Professor Harold J. Berman published in 1983 by the title “Law and
Revolution: The Formation of the Western Legal Tradition”2 This volume
of high importance demonstrated how roots of modern Western legal in-
stitutions can be traced back to medieval Western church. The follow-up
to the book published in 2006 depicted the impact of the Protestant Ref-
ormation on the Western legal tradition. Between the publishing dates of
the two respective volumes quite a large number of studies were devoted
to the problem of legal traditions generally, and to that of the Western legal

1) See for a similar approach the welcome letter of President Holzinger on the
occasion of the Austrian Presidency of the Conference of European Constitutional Courts.

2) H.J. Berman, Law and Revolution: The Formation of the Western Legal Tradition,
Harvard University Press, 1983.
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tradition specifically. Professor Patrick Glenn in 2004 published an entire
monograph with the title “Legal traditions of the world. Sustainable diversity
in law™. Glenn summed up the most important conclusion of this work in
a chapter of the Oxford Handbook of Comparative Law on “Legal families
and legal traditions” Both Berman and Glenn underlined the interrelated
character of past and future, and the dynamics of them. “Can we find in
the group memory of our past experience the resources that may help us to
overcome the obstacles that block our way to the future?” — asked Berman
in the rather desperate preface of his book (p. vi). “Tradition thus provides
justification for change and a means of measuring it, as actual, contemporary
conduct can be evaluated against prior teaching” — observes Glenn*.

An inherent problem of legal tradition is the continuity or discontinu-
ity of a legal system. Let us take an example: If we point to post-revolutionary
American law, we have to acknowledge how firmly it was rooted in English
law and practice. In Europe, most continental legal systems had to face the
problem of continuity — discontinuity due to authoritarian periods in their
recent history, and this is true of all those Western countries where the most
influential and significant constitutional courts function, like Austria, Ger-
many, Italy, Spain or Portugal. In the case of the constitutional courts of the
so-called new democracies this observation is similarly evident. Courts had
to elaborate their approach to the question of continuity: how do they face
the legislation of the period before the adoption of the new constitution?

For example, in Italy, the Corte Costituzionale made clear in its very
first judgment the relation to the laws that were adopted before the Consti-
tution (sentenza 5 giugno 1956).

In Hungary, the Constitutional Court in its often-quoted decision on
retroactive criminal legislation® made the following statements:

The enactment of the constitutional amendment 1989, in effect, gave
rise to a new Constitution which, with its declaration that “the Hungarian Re-
public is an independent and democratic state under the rule of law;” conferred
on the State, its law and the political system a new quality, fundamentally dif-
ferent from that of the previous regime. In the context of constitutional law,
this is the substance of the political category of the change of system.

The politically revolutionary changes adopted by the Constitution and
the fundamental laws were all enacted in a procedurally impeccable man-
ner, in full compliance with the old legal system’s regulations of the power
to legislate, thereby gaining their binding force. The old law retained its

3) P. Glenn, Legal Traditions of the World. Sustainable Diversity in Law, Oxford
University Press, 2010 (4th edition).

4) M. Reimann - R. Zimmermann (eds.), The Oxford Handbook of Comparative
Law, Oxford University Press, 2006. p. 428.

5) Decision 11/1992 (March 5) AB.
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validity. With respect to its validity, there is no distinction between “pre-
Constitution” and “post-Constitution” law. The legitimacy of the different
(political) systems during the past half century is irrelevant from this per-
spective; that is, from the viewpoint of the constitutionality of laws, it does
not comprise a meaningful category. Irrespective of its date of enactment,
each and every valid law must conform with the new Constitution — under-
lined the Constitutional Court.

The Constitutional Court emphasized that it cannot ignore history
since the Court itself has a historical mandate. The Constitutional Court is
the repository of the paradox of the “revolution of the rule of law”: in the
process of achieving the rule of law, beginning with the Constitution and
manifesting itself in the peaceful change of system, the Constitutional Court,
within its powers, must unconditionally guarantee the conformity of the
legislative power with the Constitution.

As regards the new constitution of Hungary called Basic Law adopted
in 2011 and entered into force in January 2012 envisages a rather complex
view of continuity with the achievements of the historical constitution of
the country (Hungary until 1949 did not have a written constitution), and
on discontinuity with the totalitarian regimes of the 20th century.

The concept of historical constitution is mentioned in the Preamble
and in the paragraph on the interpretative tools of the constitution. Ac-
cording to the opinion of the Venice Commission on the new Hungarian
constitution “the reference to the ‘historical constitution’ is quite unclear,
since there have been different stages in the development of different histori-
cal situations in Hungary and therefore there is no clear and no consensual
understanding of the term ‘historical constitution™®. The reference to the
historical constitution is unusual but understandable. It is unusual because
in the last two centuries quite all European states adopted written constitu-
tions. Besides England only Hungary had an unwritten constitution until
1949. When interpreting judicial independence the Hungarian Court could
recall milestones in the Hungarian legal history like the Act on the judiciary
of 1869 that defined the guarantees of judicial independence with great clar-
ity. The contested provision of the new constitution (Article R) underlines
the importance of the achievements and not of the historical constitution as
such. In its decision the Constitutional Court underlined: the Fundamental
Law “opens window” on the historical dimensions of our public law, it makes
us focus on the precedents of institutional history, without which our legal
culture today would be rootless.”

The question of continuity and discontinuity has been raised recently
in another aspect. When the new constitution was adopted, it was debated

6) Opinion on the New Constitution of Hungary - 621/2011, para. 34.
7) Decision 33/2012 (July 17) AB para. 74.
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whether the jurisprudence of the Constitutional Court developed under
the old constitution would remain in force or would become obsolete. It
was proposed that the constitution should declare that all former decisions
of the Constitutional Court lost their force. The idea was rightly and fortu-
nately rejected, and the Constitutional Court declared that when the text
and the interpretational context of the former and the new constitution are
identical, the former decisions (precedents) of the Court remain valid, and
any overruling of them should be thoroughly justified. Then, the Fourth
Amendment to the Fundamental Law repealed the earlier case-law of the
Constitutional Court, although without prejudice to their legal effect. This
is even more strange with regard to the numerous references to the histori-
cal constitution. As the Venice Commission opinion rightly underlined: it
can hardly be denied that the previous democratic constitution of 1989
and its interpretation by the Constitutional Court are part of the concept of
historical constitution.?

To sum up: legal tradition is not a balance or a shadow cast by the past.
On the contrary, tradition might serve as source of self-confidence, self-
consciousness, self-understanding and inspiration. We should explore this
tradition, these common roots both on European and national level in order
to face the present challenges, and build up our perspectives for the future.

8) Opinion on the Fourth Amendment to the Fundamental Law of Hungary -
720/2013, para. 99.
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Valerija Gali¢
President of the Constitutional Court of Bosnia and Herzegovina

POSITION AND PERSPECTIVE
OF CONSTITUTIONAL JUSTICE

Constitutional courts are one of the most important pillars of law, and,
in general, of every state. Their role is different in some states, depending
upon historical and political circumstances in which they came into exist-
ence. The development of a democratic society requires, in addition to the
organization of the relevant institutions and procedures, also a significantly
developed democratic awareness, legal culture and defined mechanisms reg-
ulating mutual relations between constitutional courts and other branches
of power, as well as relations with ordinary courts.

Incorporation of constitutional courts into the classical model of pow-
er-sharing causes a latent and sometimes an open conflict with the legislative
and executive authority, caused by the competencies entrusted to the con-
stitutional court, relating to a possibility of rendering legal acts ineffective.

The second problem lies in the interaction and coordination of the
work between constitutional courts and other ordinary courts, as they
should, in an ideal situation, exercise jointly the function of human rights
protection.

The relation between a court and a legislator is, no doubt, of cru-
cial importance for this set of problems. In great many countries there is a
whole set of questions related to the role of judiciary in the process of the
application of law. There are dilemmas also as to the extent to which a trial
encompasses politics, or discretion; to which extent judges must promote the
certainty of law, or objectives of justice, and what the permitted techniques
in the interpretation of law are. Answers are not identical anywhere, as they
reflect different constitutional situations, first and foremost constitutional
structures and different relations among its elements.

Establishing inconsistencies between the constitution on the one hand
and general legal acts on the other is the fundamental function of constitu-
tional justice. This removal of inconsistencies is not a purpose unto itself,
rather it serves the further development of democratic principles, primarily
the rule of law. A constitutional court represents an authority ensuring the
operation within the boundaries of constitutional powers when regulating
social relations, that is to say it contributes to the exercise and improvement
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of the mentioned constitutional principles. These powers legitimate the work
and decisions of the constitutional court, while, at the same time, setting
boundaries for the operation thereof.

The process of institutionalization of the review of the constitutional-
ity of laws has taken on different forms at all the stages of its evolution. In
general, one can distinguish between two basic models of such a review.
The first one is the so-called American model, the fundamental feature of
which is that the right to review the constitutionality of laws belongs to all
the ordinary courts. The second one is the so-called European model, the
main feature of which is that the right to review the constitutionality of laws
is left to a special constitutional court. This model has been applied in Bosnia
and Herzegovina, by the enactment of the Constitution in 1995. Still, one
needs to mention that the Constitutional Court has also existed in Bosnia
and Herzegovina as part of the constitutional organization of the previous
state, as far back as the constitutional amendments of 1963.

The idea of the review of the constitutionality of laws has been af-
firmed during all four stages of a two-century long evolution of constitution-
alism. Kelsen’s idea of a constitutional court as a separate judicial institution
entrusted with the powers of a “negative legislator” had surfaced during the
second stage (1918-1945).

Institutions of constitutional nature have won the position of a moral
authority, which puts them above the specific politics and opens the freedom
as well as the obligation to pass, at times unpopular, decisions. Such a moral
authority — or legitimacy — means that citizens accept their decisions, even
when against them, however, that is because they see a legitimate decision-
maker in the constitutional court.

Sustainability of such a status makes it possible for the constitutional
and legal institution within the constitutional and political system to suc-
cessfully realize the majority of its vital functions thus removing obstacles
to the progress and stabilization of the rule of law.

In democratic countries the constitutional justice made an immeas-
urable contribution to building a political system and a democratic soci-
ety, particularly in respect of exercising human rights and fundamental
freedoms.

Nowadays the greatest number of states have or are aware of some
form of independent institution controlling the parliamentary legislation.

In Bosnia and Herzegovina the sole court that has been explicitly
mentioned in the Constitution of BiH is the Constitutional Court of BiH.

The Constitutional Court of BiH is an independent state authority
discharging the function of constitutional justice within the framework of
rights and duties set forth by the Constitution, and it has been constituted
as a court beyond the system of the ordinary judiciary and the exercise of
the ordinary judicial function. Its most important function, in the system
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of the three branches of government, is to ensure the exercise of legislative
power in accordance with and within the framework of the Constitution.

The Constitutional Court of BiH exercises its function of ensuring
the consistency of the legal system with the Constitution of BiH primarily
by way of the abstract review of constitutionality of the provisions of the
Entities’ constitutions and laws, as well as by resolving disputes between
various administrative and territorial levels of government and institutions
within the state. Given the constitutional provision that the jurisdiction of
the Constitutional Court of BiH includes, but is not limited to the mentioned
situations, the Rules and the case-law of the Constitutional Court of BiH
show that in interpreting and applying this provision the Constitutional
Court of BiH also reviews the constitutionality of the state laws, namely
general legal acts.

In the countries undergoing significant social, economic and political
reformist processes, as is the case with BiH, the development of a normative
organization is in a constant discrepancy - being at one instant behind the
ongoing reforms, and at another advancing far ahead. In a situation like
this, efficient and consistent implementation of law may and must be based
on the supremacy of the Constitution and the international documents for
the protection of human rights incorporated therein, for, as the Constitu-
tional Court of BiH notes, “not respecting human rights and fundamental
freedoms and not meeting the international obligations inevitably lead to the
international isolation and, through the non-recognition of the institutions
of such a state, into the disappearance of that subjectivity”.

During the past two decades four, largely autonomous, legal systems
have evolved in BiH. Due to the autonomous nature of legislative procedures
at the level of the Entities and the Br¢ko District of BiH, their legal order is
distinct from one another in many areas of the substantive and procedural
law. In addition, since the Entities, Br¢cko District and BiH have their re-
spective judicial systems, differences occur also in the interpretation and
application of similar or even identical legal provisions.

So, in the system as is Bosnia-Herzegovina’s system, with a pronounced
asymmetrical separation of powers between certain levels of government
and within the integral state units, without a clearly completed judicial sys-
tem, the Constitutional Court of BiH could represent that state authority
ensuring the unity and functionality of the system. The Constitutional Court
of BiH has been constituted as the highest arbiter in resolving, essentially
political, conflicts between BiH and the Entities.

Considering the aforementioned, the role of the Constitutional Court
of BiH is undisputed, as well as its decisions, which constitute, by their nature,
the source of law. Although an individual act by its form, a decision of the
Constitutional Court annulling and quashing laws and regulations is a nor-
mative act. The law and other regulations play their part in acknowledging
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and developing further the conditions and possibilities for the exercise of
human rights and fundamental freedoms, thus the review of constitutional -
ity and legality is, in principle, and will be in a number of cases, a form of
protection of individual freedoms and rights.

On the other hand, the appellate jurisdiction of the Constitutional
Court of BiH represents a novelty in itself in the domestic system of consti-
tutional justice, and it implies possibilities of reviewing judicial decisions
on the basis of an individual appeal if the appellant’s rights and freedoms
guaranteed by the Constitution have been violated. An appeal represents an
extraordinary legal remedy in itself of subsidiary nature, because it is per-
mitted solely if the protection by means of ordinary legal remedies remains
unsuccessful. Decisions of the Constitutional Court of BiH in individual
disputes are considered as judgments, even then though those acts can be
broader than a judgment of an ordinary court, thus the competent authori-
ties, particularly judicial authorities, ought to observe in their work the legal
interpretations articulated in them.

The Constitutional Court of BiH, within the national framework,
constitutes also a supreme mechanism for the protection of rights referred
to in the European Convention for the Protection of Human Rights and
Fundamental Freedoms, given the direct incorporation of the Convention
in the Constitution of BiH. It is significant to note that the position of the
Convention in BiH represents a peculiarity when compared to the other
members of the Council of Europe, particularly when one bears in mind the
applicability of the Convention in the legal system under the very Constitu-
tion of BiH, before BiH became a member, and its “priority over other law”.

In the long run, the role of the Constitutional Court of BiH is rather
important in the context of the resolution of cases before the European
Court of Human Rights. Namely, the principle of subsidiarity is a starting
basis for the examination of relations between the national and suprana-
tional decision-makers. This principle starts from the fact that the European
Court is a supplementary and subsidiary mechanism for the protection of
rights and freedoms encompassed by the national legal system, in which
political, administrative and legal governmental authorities retain the pri-
mary responsibility for the protection of individual rights. Although the
principle of subsidiarity has not been explicitly stated in the Convention, it
follows from the provisions on the exhaustion of domestic remedies and the
obligation to provide for an efficient domestic legal remedy.

In its case-law the Constitutional Court of BiH has encountered a
number of complex constitutional and legal issues, of which some of the
most relevant are as follows: the issue of the sharing of responsibilities
among the institutions of BiH, Entities and other administrative units in
BiH, the responsibilities of the Constitutional Court as to the international
treaties, the issue of the relation between the state and Entity’s laws, the
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issue of positive obligations of the competent authorities as to the resolution
of certain issues and other similar issues.

The Constitutional Court of BiH has contributed through the dynamic
and evolutionary interpretation of the Constitution of BiH to the consist-
ent guarantees of equality and constituent status of peoples throughout the
entire territory of BiH, the securing of the sovereignty, territorial integrity
and international subjectivity of the state and the strengthening of legal
certainty and the rule of law. This interpretation of the Constitution of BiH
and the operation of the Constitutional Court of BiH within the scope of its
respective jurisdiction has made it possible for the efficient functioning of
the necessary state authorities, which are not explicitly mentioned in the text
of the Constitution of BiH, the creation and operation of which, however, is
not contrary to the provisions and the spirit of that Constitution, since the
Constitution of BiH has provided for a possibility to found such institutions
for the purpose of exercising the responsibilities of BiH.

Within the scope of exercising its respective constitutional respon-
sibilities the Constitutional Court of BiH adopted a great many decisions.
Each of them has a peculiar significance.

Further development of the case-law of the Constitutional Court of
BiH is rather important for the promotion of the rule of law in Bosnia and
Herzegovina. For the Constitutional Court of BiH to be able to continue
to effectively protect human rights and fundamental freedoms, that is to
consistently implement the principle of the rule of law, it is important, as
far as its relations with the legislative, executive and judicial authority bod-
ies, for the Court to have the organizational and functional independence
secured by constitutional-legal means and by factual means, and for all the
authority bodies in Bosnia and Herzegovina to implement the decisions
of the Constitutional Court of BiH, irrespective of their interest-based or
value-based standpoint regarding an individual decision. Only in that way,
will the Constitutional Court of BiH be able to fully integrate the contempo-
rary European and even global trends of the constitutional-legal protection
and to make its full contribution to the constitutional-legal development of
Bosnia and Herzegovina and efficient protection of human rights.

In the given circumstances, it would be necessary for the Constitu-
tional Court of BiH to play a more open and active role in harmonizing the
case-law in order to attain legal certainty and equality of the citizens of BiH
before law.

The Constitutional Court of BiH, indeed, needs not be only an arbiter
in the conflicts on constitutionality, but also an active factor in its imple-
mentation, and participate itself in removing the causes and occurrences of
unconstitutionality of acts. In that sense one can think about a possibility
for the Court to institute proceedings itself (the so-called ex officio proceed-
ing), as well as about a possibility of giving initiative to other subjects (the
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so-called actio popularis), as are for instance provided for presently in the
Republic of Serbia and the Republic of Croatia. In this manner the Consti-
tutional Court of BiH could go beyond the specified request, e.g. in cases of
examining the challenged provision if holding that other provisions of the
act concerned were also unconstitutional, that is to say in cases of starting an
initiative all the interested subjects would be given a possibility to contribute
themselves to the practical exercise of the principle of constitutionality.

Given the trend of the increase in the number of cases, it certainly
is necessary to consider with due attention the question on how to find a
balance between the efficient protection of human rights guaranteed by the
Constitution in individual (specific) cases and making it possible for the Con-
stitutional Court of BiH to efficiently perform its basic constitutional task.

The current situation in the states undergoing transition, also includ-
ing BiH, is the cause of numerous problems that the constitutional review
bodies of those countries have encountered. One of the most apparent ex-
amples is the non-compliance with the decisions of the constitutional courts.

In the long run, the problem of a failure to enforce the decisions of
the Constitutional Court relating to the legislator’s activities, also opens
the question of the role of the Constitutional Court of BiH as a “positive
legislator”.

In its case-law the Constitutional Court of BiH has already encoun-
tered this problem. After it had established by its decision of February 2004
that a part of the legal provision establishing the names of certain towns/
cities and municipalities in Republika Srpska was not in conformity with
the Constitution of BiH, the legislator was given a deadline to bring in line
this unconstitutional provision. After the legislator failed to redress the es-
tablished unconstitutionalities, the Constitutional Court of BiH adopted
a decision in September 2004 rendering ineftective the unconstitutional
provisions, while at the same time establishing provisionally, pending the
redressing of the established unconstitutionalities, new names of towns/
cities and municipalities. The Constitutional Court of BiH stated in this
decision that it took into account the fact of “the legal gap occurring after
the challenged provisions ceased to be in effect, as well as the need for un-
hindered functioning of towns/cities and municipalities the names of which
were determined by the provisions of law, which ceased to be in effect, the
need to respect the General Framework Agreement for Peace in BiH and
the inter-entity demarcation of municipalities”. However, the Constitutional
Court of BiH emphasized in particular that “given its overall constitutional
role of an objective guardian of the Constitution of BiH, it did not assume
the role of a legislator in the case at hand”

Although praiseworthy, the intention of the legislator in BiH to se-
cure the enforcement of these decisions through the criminal legislation,
recognizing thereby their indisputable significance in the protection of
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individual and social goods and values, one can observe that this mechanism
remained without a noteworthy effect in the field of the enforcement of the
decisions of the Constitutional Court of BiH and the sanctioning of persons
responsible for the enforcement thereof, including the representatives of the
legislative authority.

I would like to conclude noting the following: the enforcement of
court decisions, including the decisions of the Constitutional Court of BiH,
is not only a legal issue, but is also a social and political problem. The au-
thority and role of the Court depend primarily upon the preparedness of
not only relevant state authorities, but of the entire social community, in
accepting and implementing the decisions of the Court. This issue is where
the relation between the court and the community is being tested, and in
general the moral and political side of the constitutionality and legality, as
well as of the court decisions.

Summary

In Bosnia and Herzegovina the sole court that has been explicitly
mentioned in the Constitution of BiH is the Constitutional Court of BiH.

The Constitutional Court of BiH is an independent state authority
discharging the function of constitutional justice within the framework of
rights and duties set forth by the Constitution, and it has been constituted
as a court beyond the system of the ordinary judiciary and the exercise of
the ordinary judicial function. Its most important function, in the system
of the three branches of government, is to ensure the exercise of legislative
power in accordance with and within the framework of the Constitution.

The Constitutional Court of BiH exercises its function of ensuring the
consistency of the legal system with the Constitution of BiH primarily by
way of the abstract review of constitutionality of the provisions of the Enti-
ties’ constitutions and laws, as well as by resolving disputes between various
administrative and territorial levels of government and institutions within
the state. The law and other regulations play their part in acknowledging
and in further developing the conditions and possibilities for the exercise of
human rights and fundamental freedoms, thus the review of constitutional -
ity and legality is, in principle, and will be in a number of cases, a form of
protection of individual freedoms and rights.

On the other hand, the appellate jurisdiction of the Constitutional
Court of BiH represents a novelty in itself in the domestic system of consti-
tutional justice, and it implies possibilities of reviewing judicial decisions
on the basis of an individual appeal if the appellant’s rights and freedoms
guaranteed by the Constitution have been violated. An appeal represents
an extraordinary legal remedy in itself of subsidiary nature, because it is
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permitted solely if the protection by means of ordinary legal remedies re-
mains unsuccessful. Decisions of the Constitutional Court of BiH in indi-
vidual disputes are considered as judgments, even then though those acts
can be broader than a judgment of an ordinary court, thus the competent
authorities, particularly judicial authorities, ought to observe in their work
the legal interpretations articulated in them.

The Constitutional Court of BiH, within the national framework,
constitutes also a supreme mechanism for the protection of rights referred
to in the European Convention for the Protection of Human Rights and
Fundamental Freedoms, given the direct incorporation of the Convention
in the Constitution of BiH.

In its case-law the Constitutional Court of BiH has encountered a
number of complex constitutional and legal issues, of which some of the
most relevant are as follows: the issue of the sharing of responsibilities
among the institutions of BiH, Entities and other administrative units in
BiH, the responsibilities of the Constitutional Court as to the international
treaties, the issue of the relation between the state and Entity’s laws, the is-
sue of positive obligations of the competent authorities as to the resolution
of certain issues and other similar issues.

The Constitutional Court of BiH has contributed through the dynamic
and evolutionary interpretation of the Constitution of BiH to the consist-
ent guarantees of equality and constituent status of peoples throughout the
entire territory of BiH, the securing of the sovereignty, territorial integrity
and international subjectivity of the state and the strengthening of legal
certainty and the rule of law. Within the scope of exercising its respective
constitutional responsibilities the Constitutional Court of BiH adopted a
great many decisions. Each of them has a peculiar significance.

Further development of the case-law of the Constitutional Court of
BiH is rather important for the promotion of the rule of law in Bosnia and
Herzegovina. For the Constitutional Court of BiH to be able to continue
to effectively protect human rights and fundamental freedoms, that is to
consistently implement the principle of the rule of law, it is important, as
far as its relations with the legislative, executive and judicial authority bod-
ies, for the Court to have the organizational and functional independence
secured by constitutional-legal means and by factual means, and for all the
governmental bodies in Bosnia and Herzegovina to implement the decisions
of the Constitutional Court of BiH, irrespective of their interest-based or
value-based standpoint regarding an individual decision. Only in that way,
will the Constitutional Court of BiH be able to fully integrate the contempo-
rary European and even global trends of the constitutional-legal protection
and to make its full contribution to the constitutional-legal development of
Bosnia and Herzegovina and efficient protection of human rights.
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In the given circumstances, it would be necessary for the Constitu-
tional Court of BiH to play a more open and active role in harmonizing the
case-law in order to attain legal certainty and equality of the citizens of BiH
before law.

The Constitutional Court of BiH, indeed, needs not be only an arbiter
in the conflicts on constitutionality, but also an active factor in its imple-
mentation, and participate itself in removing the causes and occurrences of
unconstitutionality of acts. In that sense one can think about a possibility
for the Court to institute proceedings itself (the so-called ex officio proceed-
ing), as well as about a possibility of giving initiative to other subjects (the
so-called actio popularis), as are for instance provided for presently in the
Republic of Serbia and the Republic of Croatia. In this manner the Consti-
tutional Court of BiH could go beyond the specified request.

Given the trend of the increase in the number of cases, it certainly
is necessary to consider with due attention the question on how to find a
balance between the efficient protection of human rights guaranteed by the
Constitution in individual (specific) cases and making it possible for the Con-
stitutional Court of BiH to efficiently perform its basic constitutional task.

The current situation in the states undergoing transition, also includ-
ing BiH, is the cause of numerous problems that the constitutional review
bodies of those countries have encountered. One of the most apparent ex-
amples is the non-compliance with the decisions of the constitutional courts.

Although praiseworthy, the intention of the legislator in BiH to se-
cure the enforcement of these decisions through the criminal legislation,
recognizing thereby their indisputable significance in the protection of in-
dividual and social goods and values, one can observe that this mechanism
remained without a noteworthy effect in the field of the enforcement of the
decisions of the Constitutional Court of BiH and the sanctioning of persons
responsible for the enforcement thereof, including the representatives of the
legislative authority.

I would like to conclude noting the following: the enforcement of
court decisions, including the decisions of the Constitutional Court of BiH,
is not only a legal issue, but is also a social and political problem. The au-
thority and role of the Court depend primarily upon the preparedness of
not only relevant state authorities, but of the entire social community, in
accepting and implementing the decisions of the Court. This issue is where
the relation between the court and the community is being tested, and in
general the moral and political side of the constitutionality and legality, as
well as of the court decisions.
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THE FUNCTION AND PERSPECTIVE
OF CONSTITUTIONAL JUSTICE

Allow me to first express my deepest gratitude to the organiser for
extending to me the invitation to personally take part in this Conference,
as president of the Constitutional Court of the Republic of Macedonia. I
want to greet you all, on my own behalf and on behalf of my colleagues at
the Constitutional Court of the Republic of Macedonia, and to congratulate
you on the 50th anniversary of the Constitutional Court of the Republic of
Serbia. I wish you all good work and great success in facing the challenges
in the time to come, and fruitful and successful work at this Conference.

I consider this Conference, dedicated to the 50th anniversary of the
functioning of the Constitutional Court of the Republic of Serbia and the
role and perspective of constitutional justice, very important, and its topic
ever intriguing. This is also due to the fact that the experience and long-
standing existence of this institution has confirmed that putting the function
of constitutional review into the hands of a specialized supervising institu-
tion, such as a constitutional court, has been the strongest guarantee and
cornerstone of democracy, the basis of continuing advancement and promo-
tion of the implementation and protection of human rights and freedoms,
in accordance with the principle of the rule of law.

The 50 years of existence of your Court is a sufficiently long period
of time to make a positive conclusion about how correct the decision of the
law-maker was to establish one such specific body, intended exclusively for
this purpose.

Esteemed colleagues,

I will dedicate my short presentation to the role and significance of
constitutional courts, especially in this part of the world, and start with the
words of the famous English professor of constitutional law, Albert Venn
Dicey: ,Where there is no legal remedy, there is no right“. This is why, with-
out a consistent system of the protection of human rights and freedoms,
guaranteeing and ensuring their implementation and preventing their pos-
sible misuse, not only by others, but also by state power itself, the rights and
freedoms themselves would represent just an empty declaration, unable to
produce any anticipated results in building a democratic and civil society.
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In other words, as it was written under Article 16 of the Declaration of the
Rights of Man and of the Citizen of 1789: ,,A society does not have the
constitution if there are no legal guarantees and if there is no separation
of power®. Controlling mechanisms for the protection of human rights in
the European Convention are given more space and more importance than
the formulation of the rights themselves. Such attitude toward controlling
mechanisms is a result of a growing awareness within the Council of Europe
that for rights to exist in a society, it is of primary importance that they be
protected, not merely declared.

In the constitutional legal system of any state, this protecting role is
entrusted to a number of subjects, among which the Constitutional Court
has been increasingly emerging as the most fundamental and most striking
agent in building a democratic civil state, ruled by law. Hence the statement
that ,,the introduction of constitutional courts marks the end of authori-
tarian regimes and the beginning of democracy®, justifies the existence of
constitutional justice worldwide, as well as in our part of the world.

The path to today’s generally accepted status of constitutional justice
in the world has not been an easy one, but rather, it has been more or less
difficult, in various places. There is a certain amount of anxiety that review
of constitutionality may represent a disturbing element in the model of de-
mocracy which, without its own democratic legitimacy, is inconsistent with
the principle of national sovereignty. However, quite to the contrary, in order
for a country to be considered a democracy, based on the rule of law, it is
not sufficient to just adopt a constitution; rather, it is necessary to ensure its
implementation and the supervision of this process. This is the only way for
a constitution to acquire its full meaning and become a real shield against
wilfulness and arbitrariness. Respect of the constitution is the means to
achieve legal security, a stable system and to build trust in the state.

At the same time, long standing experiences in the functioning of
constitutional courts worldwide have confirmed the necessity of their ex-
istence as specific, independent and autonomous bodies. It is a widespread
opinion nowadays that they are the most efficient system for the protec-
tion of constitutionality, as building and preserving democracy represents a
permanent challenge which demands full dedication and is not in the least
an easy task; this is also true because review of constitutionality centralised
in one particular body leads, on the one hand, to the specialisation of this
body in this domain, and on the other, to an increased legal security due to
a unified interpretation of the Constitution and law.

Esteemed ladies and gentlemen,

When discussing the role and importance of constitutional justice in
this part of the world, we cannot avoid mentioning the period which lasted
from 1945 until the period in which today’s independent and autonomous
republics gained their independence, namely, the time of the former Socialist
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Federal Republic of Yugoslavia. By adopting its federal and republic con-
stitutions in 1963, the SFRY became the first socialist country to establish a
constitutional court within its legal order. This introduction of the institute
of constitutional justice was motivated by the need to secure a more efficient
protection of the principle of constitutionality. In the period of socialism, the
constitutional court laid a foundation of the constitutional judicial practice
within the country and in the region, and elevated its independent status
beyond the political centres of power, though within a closed and centralised
political system.

However, in the period subsequent to the acquisition of independence,
the constitutional courts were faced with a new challenging situation - to
take part in building and implementing a new legal system, by interpreting
constitutional norms. Constitutional courts have played an important role
in the consolidation of democracy, establishment of the rule of law and
achieving legal security, confirming thus the importance of the constitu-
tional protection. This was not an easy task, bearing in mind that one legal
system was replaced with a new one, and new laws were being adopted as
well as other acts intended for the operational implementation of constitu-
tional norms. Both the state and its citizens have been involved in building
a state with the rule of law.

Respected ladies and gentlemen,

It is obvious today that all the important duties that constitutional
courts were entrusted with, have proved completely justified. The Consti-
tutional Court protects the constitution and human rights and freedoms.
There is another, not less significant function of the Constitutional Court.
The position the Court enjoys in respect of the binding nature of its deci-
sions is in many ways reflected in the general evolution of law in the state,
contributing to the advancement of legal standards of the society as a whole.

It is necessary that the Constitutional Court in the public eye enjoys
a reputation of an important and authoritative body. Understandably, the
evolution process of the highest instance institution have not been a linear
one. It is well-known that there have been many attempts to use this in-
stitution as an arena of political confrontation. However, the principles of
independence and impartiality should always prevail in politics.

Though today we have built stable and modern legal systems and we
are treading with confidence along the path leading to a successful func-
tioning of the state with the rule of law, the importance of the constitutional
court have not diminished; on the contrary, it needs to get ready for new
challenges, the tasks arising from European integration processes. In the
circumstances in which the process of harmonisation of the national legal
system with the European Union law is taking place, the constitutional court
should focus on the values that are protected by European law and the way
they are interpreted by the European Court of Justice. Along these lines,
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the exchange of experiences between constitutional courts of the European
Union member-states and the states which are undergoing the process of
preparation for the integration into the European family, represents an im-
portant asset for the protectors and interpreters of the constitution. With-
out a constitutional court, as a guarantor of constitutionality and legality, a
constitution would be a mere wish, devoid of a binding force.

Respected colleagues, dear friends,

When discussing the position and role of constitutional justice, we
cannot avoid the topic, at least not in this part of the world, of our constant
striving to achieve independency and autonomy in our proceeding. The
constitutional guarantees of independent proceeding of a constitutional
court are very important (such as organisational, functional and financial
guarantees), and beyond doubt those considering individual independence
of judges.

Even more important elements are the moral character, awareness and
conscience of the judges, as well as their virtue to stand up and resist vari-
ous pressures, to be ready to defend their independence whenever under a
groundless attack. The quality, perseverance and expertise of the decisions
adopted by the Court are definitely some of the methods and means to
secure such protection.

Such functioning and work of the Constitutional Court, independ-
ent regardless of various pressures, creates realistic presuppositions for the
Constitution to be respected and immediately applied in all areas of social
life, on the one hand, and for its contribution to the greater trust of citizens
in the Court itself, on the other.

A big challenge for constitutional justice is also the new trend, quickly
spreading through the constitutional courts of the former-Yugoslavia repub-
lics and other countries of Eastern Europe, considering the issue of intro-
ducing the constitutional appeal, i.e. the jurisdiction of constitutional courts
in the protection of the rights and freedoms guaranteed by the European
Convention. Namely, despite the fact that some of the countries already have
this jurisdiction, as we do (though in a limited form), taking into account
the so-far acquired experiences of these countries and anticipated results,
the question have been raised whether and to what extent is the introduc-
tion of this jurisdiction justified? This is even more emphasised by the fact
that clearly the fundamental jurisdiction of constitutional justice is review
of conformity of legal norms with the constitution, which in an indirect
way creates the necessary conditions and fertile ground for the develop-
ment of the rule of law, the integral component of which are human rights
and freedoms.

In conclusion, I would like to emphasise and reiterate that the chal-
lenges and perspectives, or more precisely, the future of constitutional justice
in this part of the world has to be looked at within the framework of the
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integration processes with the European Union member-states, and that it
is in this direction that efforts have been made for harmonising national
norms with the European rights and standards.

Even greater changes of internal legal order are possible in this direc-
tion, in which human rights and freedoms, and their protection, shall not
be bypassed by any means.

In order to attain this goal, what is necessary is an increased level of
organisation and actual functioning of the law of the new and expended
Europe in which every one of us shall have its share of responsibility for its
development.

In this period of harmonisation, constitutional courts, and some of
them to a greater extent than others, have found themselves before a difficult
duty to protect the values based on the Constitution while bringing them in
harmony with the European regulation and standards, for which, I reiterate,
additional changes of national legal norm are required.
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Dr. Bosa M. Nenadi¢
Judge of the Constitutional Court of the Republic of Serbia

ON CONSTITUTIONAL REVIEW
OF JUDICIAL POWER
(GENERAL OVERVIEW)

I

The judiciary, which is most often determined as “an independent and
autonomous branch of power”, with its own instance review, has for long been
spared from constitutional review'. In comparison with direct constitutional
review of legal norms, constitutional review of acts (and actions) of regular
courts basically remained on the margins, as long as the constitution was
considered the fundamental act on the organisation and limitation of judicial
power and the highest legal act out of which all other legal norms ensued. Such
interpretation of the role of the constitution had as a consequence that regular
courts, when deciding judicial matters (disputes), did not apply constitutional
regulations. At the same time, constitutional courts, with regard to their ex-
clusive function of reviewing the constitutionality of legal norms, which is the
defining feature of their jurisdiction, were even less in a position to decide on
matters directly connected to the rights of individuals, or to “interfere with”
judicial proceedings. Let us be reminded that constitutional courts, preserving
the superior position of the constitution over any other legal norm, initially
primarily acted as “negative legislators” In their essence, these courts existed
in order to assess whether a law (or other regulation) was in harmony with
the constitution, and to occasionally resolve a conflict of jurisdiction in com-
plexly organised states, or a conflict of competence between different public
authorities. In short, from this it can be concluded that constitutional courts
(with rare exceptions) did not have any closer contact or dialog with regular
courts, or indeed any direct contact with judicial decisions.

For centuries the principle of an independent judiciary and absolute
untouchability of judicial decisions by extra-judicial bodies and authorities

1) In constitutional scholarly writing, the existence of constitutional courts is noted
as a typical indication of contemporary European constitutionalism. Constitutional courts
today exist in almost every European country with the continental legal system (with the
exception of Scandinavia, Estonia, the Netherlands and Greece).
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remained intact. There was a dogma at work, declaring citizens’ absolute trust
in judicial authorities, especially in the Supreme Court of Cassation (as the
court with the highest level of expertise), the activity of which was primarily to
ensure the rule of law. It should not be particularly emphasised that also judicial
power, as any other power, is inclined to act with disregard for legal rules, or that
the regulations of the constitution and laws are not sufficient to establish and
keep the state and judicial authorities within the limits of their competence, or
prevent them from an arbitrary application of law. Here we share the view that,
even when any authority, including the judicial one, “has the best intentions at
heart and strictly avoids any misuse, without supervision, mistakes are always a
possibility, and sometimes can lead to even catastrophic decisions” (B. Smerdel).

The development of constitutional, democratic state and the increas-
ing importance of a country’s constitution as its fundamental law, with its
binding regulations considering human rights and “proceedings for attain-
ing these rights having become accessible”, have resulted in the establish-
ment of review of judicial authority, i.e. a direct examination of the con-
stitutionality of judicial decisions. Having initially been adopted in a very
restricted sense, today this kind of control is one of the two basic functions
of constitutional justice. It primarily takes the form of the proceedings upon
“a constitutional appeal”. In various countries constitutional appeals differ
in respect of their name (a complaint, a suit, an amparo, an application, an
appellation, a proposition, etc.), the object of their protection, their form,
accessibility and the effects of the decisions made upon them.

A constitutional appeal, this extraordinary legal remedy, has brought
constitutional courts closer to judicial authorities and in a direct and con-
tinual contact with these courts’ judicial decisions. This is true of both the
countries which have introduced a full and far-reaching constitutional ap-
peal which can protect all constitutionally guaranteed rights and freedoms
(individual and collective), and the countries in which, by means of the
constitutional appeal, only the rights and freedoms explicitly expressed in
the constitution can be protected.

Theoretically speaking, constitutional review of judicial power and the
objective of keeping judicial power within the limits of the guaranteed rights,
could be established on a wider scale only after, instead of the principle (the
idea) of independency and autonomy, the principles of legislative positivism
and control (where a court of higher instance decides on the legality of the
work of lower instance courts) were adopted, and the idea of supremacy
and priority of the constitution outweighed that of the constitution as the
most fundamental law, the regulations of which are applied and protected,
i.e. protected and guaranteed by a special constitutional body.

Constitutional case-law, almost without an exception, confirms that
the extension of an immediate constitutional control to acts of judicial
power is justified. An individual constitutional appeal, immediately after it
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was introduced, has become a very popular legal remedy”. P. Haberle notes
that with the introduction of a constitutional appeal, citizens were given,
in the form of constitutional courts, their own court par excellence.” The
constitutional judiciary former exclusiveness has been replaced by its role
of “the judiciary of common people”, which citizens could address directly,
“appealing to” the highest court in the country, whenever they consider
that by individual acts or actions of judicial bodies their constitutionally
guaranteed rights have been violated or denied. In a considerable number
of contemporary European countries, constitutional courts have become the
most appealing state institutions for the protection of human rights, which
has resulted in an enormous number of applications named ‘constitutional
appeals’* Such practice has its advantages, but it is also fraught with danger,
as it can seriously jeopardise the functional capacity of constitutional courts
(especially in the countries with insufficient judiciary protection)®, convert-
ing them into “daily intervention courts”*

2) Thus in Germany between 1951 and 2003, 141,203 constitutional appeals were
lodged (J. Limbach, On the role of the Constitutional Court of Germany, see www.festokyo.
com/Limbachetext-e htm.). Between 2006 and 2013, the Constitutional Court (the CC)
of Serbia received 38,000 constitutional appeals, out of which around 95% were appeals
which contested acts or actions of judicial power. Something similar has been taking place
considering the case-law of the CC of Croatia, which in 1991-2013 received almost 60,000
of applications denoted as constitutional appeals. Between 1996 and 2013, the CC of Bosnia
and Herzegovina received around 40,000 appellations.

3) P. Haberle, Ustavna drzava, Zagreb, 2002, 118.

4) To illustrate, according to the available data, in the course of 2012, the CC
of Serbia received 10,069 constitutional appeals, the CC of Croatia 5,980 constitutional
appeals, and the CC of BiH 7,730 appellations.

5) Speaking of “the crisis” of the constitutional protection in Slovenia, where enormous
number of applications has turned it stultifying, and advocating “the introduction of the free-
choice of applications” for the sake of solving the most important constitutional questions, C.
Ribici¢ (formerly the Court President) notes that “everyone’s right to address the Constitutional
Court is of little value, if he has to wait a few years”, or that the application is processed within a
reasonable time, or “as a rule rejected without a proper explanation” (C.Ribi¢i¢, Ljudska prava
i ustavna demokratija, Beograd, 2012, 112-124). Pointing out that the CC of Croatia in 2008
processed over 5,000 applications, J. Omejec, President of the Court, makes an assessment “that it
has absolutely reached the upper limit of its functional capacity” which can hardly be surpassed,
and with the trend of a continual annual increase of applications, “due to which Croatian
constitutional justice has undoubtedly reached an impasse”.. “and is in a deep functional crisis”
(J. Omejec, O potrebnim promjenama u strukturi hrvatskog ustavnog sudovanja, Hrvatsko
ustavno sudovanje, Zagreb, 2009, 44-45). It has been noted that the CC of Serbia has also been
snowed under with enormous number of pending constitutional appeals and that it is threatened
by a functional crisis (B. Nenadi¢, O jemstvima nezavisnosti ustavnih sudova, Beograd, 2012,
110-132). Something similar is happening in the CC of Bosnia and Herzegovina (Lj. Ozegovic,
Apelaciona nadleznost Ustavnog suda Bosne i Hercegovine, Banja Luka, 2013, 109-161).

6) If the constitutional court daily intervenes (which it definitely does, if it
resolves between 5,000 and 8,000 constitutional appeals per year, as do the constitutional
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Unlike constitutional review of legal norms, which is considered to be
a general characteristic of the European model of constitutional justice, con-
stitutional review of judicial decisions is not their common characteristic.
Even among the countries which were first in Europe to introduce modern
constitutional courts, with the exception of Germany, judicial power has not
been subjected to immediate constitutional control. Thus, even today, and
even in the country which is the founder of modern constitutional review
— Austria, judicial decisions are not, in principle, subject to immediate con-
stitutional review’. In a number of other European countries with a notable
role of constitutional justice (such as Italy, Poland, Hungary, Russia, etc.),
immediate constitutional review stops at the gates (the border) of judicial
power. Before constitutional courts of these countries, an individual judicial
decision cannot be disputed; it is rather the law per se that is examined and
reviewed in a procedure of constitutional control, but not its manner of ap-
plication in an individual case.?

For the first time judicial power was really subjected to immediate
constitutional review by the Federal Constitutional Court of Germany (six
decades ago), in the proceedings on a constitutional appeal as a subsidiary
legal remedy for the protection of fundamental human rights. Since then,

courts of BiH, Croatia and Serbia), even if it is done in good faith and better than others,
such functioning does create the conditions that may cause the constitutional court to
become a victim of its own activism. An impression is created not only of enormous number
of cases before an institution such as the constitutional court, but also of a court obsessing
with the statistics of received and solved cases.

7) Iwould like to remind you that the founder of modern European constitutional
justice, H. Kelsen, was not an advocate of broadening the constitutional justice competence
into the domain of the immediate protection of human rights. For him, these rights repre-
sented “natural law”, and he warned that in their attempt to discern and define the con-
tent of these rights “constitutional judges would actually become almighty legislators” (La
garantie juridictionnelle de la constitution, 44, R.D.P. 197, 1928). Advocates of broadening
the constitutional review maintained that provisions on human rights would not be fully
protected, if constitutional review and an individual constitutional appeal did not exist, and
that it is by the work of constitutional courts, which are entrusted with the protection of
constitutionally declared fundamental human rights and freedoms, that the constitutional
provisions cease to be ,mere philosophical proclamations® (Cappelletti). Cf. L. Favoreau,
La Politique saisie, par le droit, Paris, 1988, 15-73 and La Legitimite du juge Constitutionnel,
2 Revue internationale de droit comparatif, 1994, 557.

8) For more on this, see G. Zagrebelsky, La Giustizia constituzionale, Mulino, 1988,
156; A. Pizzarusso, Presentation de la Cour Constitutionnelle Italienne, 6 Les Cahiers du
Conseil Constitutionnel, 31, 1998; L. Garlicki, Vingt Ans du Tribunal Constitutional Polo-
nais, Presses univ. Aix — Marseille, 2006; L. G. Halmai, The Hungarian Approach to Con-
stitutional Review. The End of Activism?, W.Kluwer, 2002, 204-207. and T. Marinkovi¢,
Interpretativne odluke ustavnih sudova, Ustavni sud Srbije - u susret novom Ustavu,
Beograd, 2004, 248-250.
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the role and position of European constitutional courts in the domain of
constitutional review of judicial power® have gradually increased, both in the
domain of a type of judicial acts and actions subjective to constitutional re-
view, and its competence when exercising the power of constitutional review.
Numerous countries in Europe today (such as Spain, the Czech Republic,
Slovakia, Bosnia and Herzegovina, Slovenia, Serbia and others), extended
immediate review of constitutionality to the domain of judicial power, ac-
cording to and modelled on the German Constitutional Court’s practice.
The performance of this function is, as a rule, put on the same level with
the original function of constitutional courts - the constitutional review
of legal norms, given that, in practice, acting on constitutional appeals has
very quickly become a dominant constitutional competence. One should
bear in mind that the existence of the European Court of Human Rights, as
a specific supranational constitutional court, contributed on its own to the
fact that on the national level, constitutional law, and with it constitutional
justice as well, suddenly started rising to the position of the most significant
area of law, and the review of constitutionality of judicial power became an
exceptionally important area of legal (and social) work.

Hence the most general overview of the constitutional solutions and
constitutional practice of modern European states indicates that the role of
constitutional courts, in their execution of constitutional review, “has by far
surpassed Kelsen’s expectations” (A. La Paroga). It is justified to say that, in
these countries, the concept of constitutional review has been an expression
of the idea that the execution of overall public authority should be subject
to the constitution. In other words, the existence of a constitutional court,
as a special constitutional body authorised to examine the constitutionality
of acts of all public authorities without exception, and to remove from legal
order all unconstitutional acts (and, in special cases, also actions), represents
“coming to life” of the principle that “all power is subject to law” on the one
hand, guaranteeing, that “all law is in conformity with the constitution”, on
the other (L. Guerra). By constitutional justice it is desired to, by legal means,
ensure that the execution of all state functions, including the judicial one, is
in conformity with the constitution."

9) Though the constitutions of the Yugoslav federation and its member-states
(first the one from 1963, and then the constitutional acts of the federal state passed in
1992 and 2003), envisaged the possibility of citizens addressing the constitutional court
(primarily the federal one), for the protection of the constitutionally guaranteed rights —
through propositions, i.e. an (constitutional) appeal — these legal remedies were, in their
essence, more of a constitutional declaration than an actual legal remedy.

10) See, I. Krbek, Ustavno sudovanje, Zagreb, 1962, 6-7.
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II

The introduction of immediate constitutional review of judicial author-
ity has given rise to extensive discussions on the nature of this control and its
reach, as well as on the influence of constitutional control on judicial proceed-
ings in general, especially in the countries which have instituted full constitu-
tional appeal. A question which attracted a lot of attention was the relation-
ship between constitutional courts and supreme courts of cassation, which are
generally defined by constitutions as “the courts of the highest instance in the
country” (which traditionally had under their jurisdiction the protection of
citizens’ rights and legal interests). Naturally, the establishment of the constitu-
tional review of the judiciary and “introduction” of a constitutional court to the
arena of immediate protection of human rights and freedoms, has significantly
altered the initial idea of the division of functions, where a constitutional court
was a “negative legislator” and regular courts were the carriers of independent
judicial authority, imposing the need for the constitutional court “to find its
place in this arena”. Thus, this demanded that in relation to judicial authority
and its leading body - the supreme court of cassation, the scope of constitu-
tional judicial control be defined, i.e. that the constitutional legal border-line
of the work of a constitutional court be defined, as well as its jurisdiction in
exercising the power of review of the constitutionality of judicial decisions."!

Due to the limited scope of this paper, it is not possible to touch upon
all relevant aspects of the relationship between the constitutional court and
regular courts, or to point out various questions which have stood out in ex-
ercising the power of constitutional review of acts and actions of the judiciary.
It is generally noted in comparative law, however, that it is the exercise of this
function that, in the very beginning, resulted in tensions between these bodies,
especially between constitutional courts and supreme courts of cassation. This
initial tension was largely the consequence of the fact that supreme courts,
as the courts of the highest instance in a country, had not been used to any
legal control of their work, nor had they been used to the immediate applica-
tion of constitutional provisions. Considering these resistances and tensions,
P. Passaglia notes that “judges whose decisions may be cancelled by a body
which is outside the judicial hierarchy are, naturally, more prudent when it
comes to their competence’, and this is why “they jump at a chance to hoist a

>

flag of their authority, resisting any imposition”."> Fertile ground for continual

11) See, L. Garlicki, Constitutional Courts versus Supreme Courts, International
Journal of Constitutional Law, 1, 2007, 45 (and elsewhere).

12) P Passaglia, ,La réception des décisions des juridictions constitutionnelles par les
pouvoirs constitutés; Annuaire International de Justice Constitutionnelle, XXVII, 2012, 634.
For more on this, see L. Garlicki, op. cit., 44-68; M. Lazarova Trajkovska, Uloga ustavnog
suda u zastiti ljudskih prava, pravo na ustavnu Zalbu, the paper prepared for the conference
of the Constitutional Court, Belgrade, 25 September 2009, B. Nenadi¢, O nekim aspektima
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arguments and disputes between constitutional courts and judicial authority
lies in the fact that, within the text of the constitution or laws, there are, as a
rule, no solutions which would more precisely define the reach (and limits) of
constitutional control, nor are they those defining the competence of a consti-
tutional court when reviewing the constitutionality of judicial decisions. This
is why, from the very beginning until this day, legal profession has persistently
been searching for more reliable criteria and grounds to differentiate the func-
tions of constitutional review and the exercise of judicial authority."* Courts
themselves have been putting an effort into finding certain patterns, i.e. the
rules and criteria for establishing “admissible reach” of this form of consti-
tutional review. Thus, in the theory and practice of European constitutional
courts, the following rules (conventions) and formulae emerged: the concept
of a specific (constitutional) right and an ordinary (legal) right; the four-step
proceedings; Haeck and Schuman’s formula; the proposition that constitu-
tional courts establish only the principles, and that regular courts are allowed
to, within the limits of these principles, find adequate rules for the solution of
the case in question; the rule that constitutional courts should, on principle,
base their decisions on facts and interpretation of law [legal interpretation]
established by the highest regular court, i.e. on what judex a quo™ has given,
and that constitutional courts act in accordance with the so-called clause yes,
except...(due to which it shall act otherwise only exceptionally — for example,
if there is arbitrary, wilful and constitutionally unacceptable administration
of justice by regular courts), etc.

III

When a judicial decision is subjected to immediate review of consti-
tutional courts, it is a process in which constitutional courts, in a special

odnosa ustavnih i redovnih sudova, Uloga i znac¢aj ustavnog suda u o¢uvanju vladavine
prava, Beograd, 2013, 71 (and elsewhere).

13) An insight into constitutional scholarly writing leads to the conclusion that
this kind of control has been sub-normed and, as a rule, given over to legislative shaping.
Thus, for example, there is only one provision concerning this review in the Constitution
of Serbia (article 170) and the Constitution of Croatia (article 128).

14) Constitutional courts have adopted some of these propositions, but it has been
assessed in literature that one of them was not possible to consistently apply in practice. For
more on the same, see: J.C. Beguin, Le Controle de la constitutionnalite des lois en RFA, Paris,
1982. 185-191; S. Rodin, Osnovni parametri reforme Ustavnog zakona o Ustavnom sudu,
Zbornik pravnog fakulteta, Zagreb, 6/1998, 652-653; B. Nenadi¢, O jemstvima nezavisnosti
ustavnih sudova, Beograd, 2012, 70.

15) R.Jaeger and S. Bross, The relations between the Constitutional Courts and the
other national courts, including the interference in this area of the action of the European
courts, Karlsruhe, 2001, 23, 28-29.
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procedure, exercise the power of “review” of the contested judicial decision
from the angle of its conformity with the constitutional provisions on hu-
man rights and freedoms. Whether final judicial decisions can “stand” this
review or not, is up to constitutional courts to decide, as they have the final
say on the matter, if supranational review of international and regional in-
stitutions, in the domain of the protection of fundamental human rights, is
exempted here'®. By the extension of constitutional review to judicial power,
a generally new environment has been created for the work of this branch
of power. Even the highest of courts cannot be certain that the procedure
of the protection of rights, i.e. a judicial dispute, definitely ends with their
decision, as judicial proceedings (despite the finality and validity of judicial
decisions), may be continued before the constitutional court'” in the pro-
ceedings for examining the constitutionality of these decisions, primarily for
the sake of the protection of human rights (most often upon an individual
constitutional appeal, but also upon other legal remedies).'®

If experiences of constitutional courts when exercising their power to
review the judiciary are generalised, this could lead to a conclusion that con-
stitutional courts do not stop at rejection and adoption of judicial decisions,
i.e. at rejection or acceptance of constitutional appeals or a simple establish-
ment of a violation of a constitutional right by the respondent judicial deci-
sion or action. In addition, constitutional courts do the following: (1) annul
(cancel, quash) decisions of regular courts which are not in conformity with
the constitution;'® (2) order the competent court to “re-open the case” within
a given time and pass a corrective decision; (3) establish the right to compen-
sation of damages, as well as estimate non-pecuniary and pecuniary damages
for a violation or depravation of a constitutional right, especially in the case
of a violation of the right to a trial within a reasonable time, which has been

16) On the relationship between the European Court of Human Rights and national
constitutional courts, see D. Popovi¢, Evropski sud za ljudska prava, Beograd, 2008, 117.
and Z. Poto¢njak, Europski sud za ljudska prava i Ustavni sud Republike Hrvatske u zastiti
ljudskih prava, Hrvatsko ustavno sudovanje, 209 (and elsewhere).

17) Cf. A.S. Sweet, Governing with Judges: Constitutional Politics in Europe, Oxford
Uni. Press 2000, 209 (and elsewhere).

18) See M. Pajvanci¢, Ustavna zastita ljudskih prava, Novi Sad, 2001, 71, 92-97.

19) A Constitutional Court, in Kelsen’s words, appears as a ,,negative legislator*,
which eliminates from the legal order unconstitutional act or action performed by judicial
power (with a similar effect as if it had been done by the court of the highest instance - the
supreme court). An affirmative decision of the constitutional court results in the cessation
of enforceability of unconstitutional decisions of regular courts, and also in re-opening of
trials before the competent court and making a corrective decision. A Constitutional Court,
often ,,not unlike a switchman®, as L. Favoreau said, directs courts to act in conformity with
the constitution, i.e. to respect the constitution. Compare with S. Rodin, Kontrola ustavnosti
i dioba vlasti, Zbornik pravnog fakulteta u Zagrebu, 2/1996, 175-177. and B. Nenadi¢, O
nekim aspektima odnosa ustavnih i redovnih sudova, 96-104.
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the case in Serbia, Montenegro, and earlier also in Croatia. Further, some
constitutional courts have been authorised to: (1) pass temporary measures
which put on hold the execution of a contested final (and/or enforceable)
judicial decision — until the deliverance on its constitutionality; (2) oblige
the competent court to pass a new decision in conformity with its appraisal
and positions taken therein; (3) determine the manner of enforcement of its
decision; (4) institute proceedings ex officio of constitutional review of laws
which had been applied by the regular court in its judicial deciding, etc.
When constitutional review of judicial power is in question, consti-
tutional courts are not defined as bodies which administer control of regu-
lar instance courts, nor those that control legality and accuracy of regular
courts; rather, they do it as guardians (guarantors) of the constitution and
“depositories of the constitutionally guaranteed rights” (V. Stanov¢ic). As
a general starting point in exercising the power of constitutional review in
relation to judicial power, there is a widely accepted view that constitutional
courts do not control whether regular courts “have ruled adequately” when
establishing the factual situation and applying procedural or substantive
law?, but whether they “respected the constitutional boundaries” which may

20) Thus the CC of Serbia (and similarly constitutional courts of BiH, Montenegro,
Croatia and Slovenia) in its decisions notes: ,,that the appraisal of the correctness of decisions
of regular courts is not its competence®; ,that the competence of higher courts is, in a
legally provided procedure of review of the legality of decisions of lower instance courts, to
appraise the correctness of the decisions of regular courts®; ,that the jurisdiction of higher
courts is to appraise the correctness of the application of substantive and procedural law
in a legally prescribed procedure of review of the legality of decisions of courts of lower
instance®; ,,that its competence is not to decide on disputes considering... the application
of law®; ,,that its competence does not imply the competence of the court, nor does it have
»general power of deciding possessed by courts of instance®; that it is not competent to
»after and instead of competent courts, or other state authorities, conduct proceedings and
resolve disputed relationships®, but only to ,,examine whether the competent courts, by their
decisions and actions violated the applicant’s right or deprived him of a constitutional right
or freedom and to establish whether the allegations of the constitutional appeal are grounded
on constitutional reasons, which from the point of view of the constitutionally stipulated
content of the designated constitutional right, supports the allegation of its violation and
deprivation®; that it is ,,competent only to inspect the existence of violations or deprivations
of the constitutionally guaranteed rights and freedoms®, and that ,,it is not competent to, as
an instance (higher) court, re-examine the legality of contested acts and actions; ,that the
question of the way the evidence is presented by regular courts, as well as the question of
admissibility and assessment of evidence, is not the competence of the constitutional court,
but rather that of regular ones", etc. For more on this, see B. Nenadi¢, K. Manojlovi¢ Andri¢,
Sprovodenje postupka po ustavnoj zalbi i mere za njenu efikasnu primenu, Ustavno sudstvo
u teoriji i praksi, 122 and elsewhere; C. Ribi¢i¢, Ibidem; K. Manojlovi¢ Andri¢, Postupanje i
oblik ispitivanja ustavne Zalbe, Uloga i znacaj Ustavnog suda u ocuvanju viadavine prava, 169
and elsewhere; D. Ljubi¢, Granice ustavnog sudovanja iniciranog ustavnom tuzbom, Zbornik
Pravnog fakulteta u Splitu, 1/2013, 159 and elsewhere. Lj. Ozegovi¢, op. cit., 173-180.
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not be overstepped either by independent judicial power or by a judge’s dis-
cretion.”’ When exercising the power of constitutional review, the constitu-
tional court does not decide on the merits of judicial disputes instead of the
competent bodies*, but in the proceedings of constitutional control, looks
for answers to the question, whether the judicial power in the execution of
its functions remained within the limits of the constitution, and whether in
the acts and actions of the judicial power, the fundamental human rights
have been violated.

While in principle, when appraising the constitutionality of judicial
decisions, constitutional courts emphasise that they do not act as “super-
vising authority”, theory indicates that, in practice, their supervision has
far-reaching consequences. It is noted that when constitutional courts con-
sider constitutional appeals, an impression is created that “the zone of their
discretion seems unusually broad,” i.e. that constitutional courts have “a wide
scope and extensive freedom to act” while carrying out constitutional review
of judicial power. In words of A.S. Sweet, sometimes it seems “that in some
places and in certain domains the freedoms enjoyed by a constitutional court
seem almost unlimited”. To support this claim it has been quoted in scholarly
writing that constitutional courts assess whether: “the judicial application of
law is constitutionally acceptable’, i.e. whether it is “arbitrary”; whether pro-
ceedings were in their entirety just’, etc. It has been noted that constitutional
courts relatively often quash (annul) reviewed judicial decisions (especially
in new democracies), after previously “having thoroughly dismantled the
proceedings of regular courts”, while “guiding judicial power”, i.e. “encour-
aging and inviting regular courts to apply constitutional provisions them-
selves, i.e. harmonising judicial case-law with the constitutional one by its
interpretation’, i.e. “interpreting law in the sense that is in conformity with
the constitution”, has been their less visible function. It is especially empha-
sised that rather conspicuous tensions between constitutional and regular
courts arose from the moment when constitutional courts started applying
the technique of so-called interpretative decisions instead of the decisions
on unconstitutionality, i.e. when constitutional courts started a widespread
practice of the interpretation of legal rights (bringing them in harmony with
the constitution) and establishing “the real meaning” of constitutional and

21) Cf. H.]J. Papier, Pravna drzava i ustavno sudstvo, Ustavno sudstvo u teoriji i prak-
si, 32 (and elsewhere). See also B. Kosuti¢, Granice ustavnog suda u ostvarivanju vladavine
prava, Uloga i znacéaj Ustavnog suda u ocuvanju vladavine prava, 33 (and elsewhere).

22) In the constitutional court decision 1UZz-97/2012, it is written that the
right of the legislator to correct its legal norm, in order to bring it to conformity with
the constitution®, as well as ,the right of judicial power to examine and correct its own
decision, remains intact. Neither can the constitutional court, ,,instead of the legislator®,
write additions to law, nor can constitutional justice, instead of the court, solve actual
disputes and take over the court’s competence®.
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legal provisions.” The dispute was, as a rule, created when the interpretation
of a legal right established by constitutional courts differed from that estab-
lished by supreme courts.?* Further, this tension was additionally reinforced
by decisions upon constitutional appeals, where constitutional courts took
standpoints “that a wrongful interpretation of constitutional and legal provi-
sions done by regular courts, has become a constitutional matter”, i.e. “that
a mistake in the interpretation of law, as well as a violation of procedural
guarantees of a just trial’, has acquired a constitutional legal dimension”.”
It is indisputable that constitution-makers want to achieve that, by
constitutional review, also judicial power is held within constitutional
boundaries, i.e. that the constitutional provisions on human rights are espe-
cially (additionally and particularly) guarded from infringements that could
be committed by courts. In addition, it is a fact that constitutional courts, in
their exercise of the power of constitutional review, are not given unlimited
freedom considering “the appraisal of the constitutionality of judicial deci-
sions”, especially in respect of the question whether they are “regular and
just”? Hence, it is particularly important, in any given case, that it is evident

23) The function of interpretation of constitutions makes constitutional courts
especially important constitutional bodies, for they are entitled to ,,read” the constitution
and have the final word in ,what the constitution says“. Modelled on an American theory
which maintained that the constitution is what nine old gentlemen at the Supreme Court
of the USA say*, the German theory has also noted that ,,the Basic law is valid in the way it
is interpreted by the Federal Constitutional Court® (R. Smed). C. Ribi¢i¢ writes that ,the
constitution is not what the deputies voted, but that which is today read by constitutional
judges®. For more on this, see B. Kosuti¢, op.cit. 48-9.

24) Constitutional courts expected from all state authorities, even from supreme
courts, to start to adhere to their interpretations and positions, but supreme courts often
invoked their traditional authority to interpret law, and regular courts were, as a rule, loyal
to their court of the highest instance and its interpretation.

25) J.C. Beguin, Le Controle de la constitutionnalite des lois en RFA, Economica,
Paris, 1982. 185-191. See also the positions expressed in newer decisions of the Federal court
of Germany, BVerfGE 65. 317 (322) u BVerfGE 30, 173 (188), Izabrane odluke nemackog
Saveznog ustavnog suda, KAS, Beograd, 2010, 316 and B. Nenadi¢, op. cit., 93-98.

26) In theory it is maintained that constitutional courts often act as pure courts
of instance, establishing violations of law in the way which is characteristic of the regular
judiciary, qualifying a violation of substantive law as a violation of constitutional law. These
assessments are often related to the decisions by which constitutional courts quash decisions
of regular courts, because in the procedure of regular constitutional review they establish:
“that the court’s interpretation of law was arbitrary” or that “it applied the relevant law
in an unconstitutional way”, or “it wrongfully interpreted the content of a law” or “due to
constitutionally unacceptable interpretations of the content of the applicable substantive
law done by regular courts”, or when it established that “the infringement of law has been
perpetrated in such a flagrant way that its application is in contrast with the goal and
purpose for which the law has been designed” or when the applied law is the law “which
obviously shouldn’t have been applied”, or when it assesses that the judicial interpretation

353



whether the work of the constitutional court is directed toward fundamental
constitutional values (such as human rights) and toward guiding the courts
as public authorities on the way of the constitution, or whether the consti-
tutional court, by its doing, “replaces” the bodies of judicial power in the
execution of their primary competence defined by the constitution itself.?’
Since the latter is an actual possibility, and as the constitutional court deci-
sions are generally binding and final, there is an ongoing open question of
what to do when constitutional courts cross over into the arena of judicial
practice (regardless of the fact that such acting of a constitutional court may
be only exceptional and that by it the constitutional court often offers the
protection that should have been offered by regular courts).?® The doctrine
expressed through the remarks on the constitutional court case-law, defines
this prohibition as an obligation of the court to observe self-restraint (I. Kr-
bek, J. Djordjevic), i.e. that it must “scrupulously take care to remain within
the limits of its function” (M. Sukovi¢), and that constitutional courts need

of law in the relevant case “has lead to results which the legislator in the execution of its
function would not be authorized to prescribe’, or that the “contested decision is grounded
on incompetent discrimination due to which there is a flagrant breach of the principle of
equality and justice’, etc. The quoted violations are, according to the established case-law
of the constitutional courts of Serbia, Croatia, Montenegro and Bosnia and Herzegovina,
established as “a violation of the constitutional principle of equality’, i.e. “the right to a just
trial” or to “the equal protection of rights”. Further, by the insight into some decisions of
the mentioned constitutional courts, even the CC of Germany (BVerfGE 18, 85), it can be
concluded that constitutional courts shared, i.e. established that ,,an individual decision
is not grounded in the applicable law®; ,,that deciding in the disputable decision has been
executed on the grounds of a flagrant mistake in the choice of an applicable law*; that the
judicial decision ,,has been taken in contradiction with the case-law of regular courts®,
and it has been deprived of any objective and reasonable grounds and rationale. Such
judicial decisions have been quashed, as according to the assessment of these courts they
have stepped out of constitutional standards of ,,a just trial® For a more detailed account,
see D. Ljubi¢, op. cit., 159-176. and K. Manojlovi¢ Andri¢, op. cit.., 161 (and elsewhere).)

27) For more on these phenomena in the comparative constitutional justice, see
A. S. Sweet, op. cit., 93-116, 147-172, 173-208; M. Davis, The Law Politics Distinction, The
French Conseil Constitutionnel, And The US. Supreme Court, 34. AM. J. Comp. L. 45, 1968; L.
Garlicki, Ibidem; A. Baci¢, Ustavne promjene i dileme konstitucionalizma, Zbornik Pravnog
fakulteta u Splitu, 4/2009. and C. Ribi¢i¢, Ibidem.

28) In numerous decisions of constitutional courts, their enthusiasm to fully protect
the right of every individual to a “legal’, “just” decision, as well as to ensure “equal acting of
regular courts’, i.e. “equal application of law”, is clearly evident. Initially, such practice had
its advantages, but at the same time, it carried a great risk that the limits of the constituti-
onal court’s competence could be overstepped and that the established relationship of the
constitutional court and the supreme court of cassation could be called into question and
its constitutional competence disturbed and overstepped. See also D. Krapac, Pretpostavke
za pokretanje i vodenje ustavnosudskog postupka zastite individualnih ustavnih prava i
sloboda, Hrvatsko ustavno sudovanje, 179 (and elsewhere).
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to consistently respect the basic premises of the division of functions, ac-
cording to the principle “everyone within their own jurisdiction”*

IV

Starting from the constitutionally prescribed role and competence
of constitutional courts, the question of the scope and reach of their func-
tion and competence in carrying out constitutional review of decisions of
judicial power seemed sufficiently clear. It used to be concluded that, from
the constitution (and laws), it clearly ensues, prima facie, that the resolution
of disputes from the constitutional domain was the matter of competence
of constitutional courts, while the resolution of other disputes where “law
and other regulations are applied”, was in itself the competence of regular
courts. However, one should not be too familiar with the functioning of
constitutional and regular justice in order to find out that the constitutional
reality is totally different and by far more complex than this.

It has been generally observed that all European countries which
have introduced any form of constitutional review of judicial power have
experienced in practice, to a greater or lesser extent, various sorts of con-
flict between the constitutional and the supreme court. In theory it has
been estimated that, even from normative perspective, it has not been easy
to define the domain of constitutional control (review) of judicial power,
i.e. to “share” the competences between constitutional courts and regular
courts in the protection of human rights.*® Over time, in the constitutional

29) Constitutional court judges often have a dilemma what to do considering the so-
called delicate situations - to protect citizens’ rights acting as a supreme court — entering by
this the domain of judicial power which has failed to protect the infringed right (preventing,
thus, also “the disturbance” of the state before the international institutions), or declare itself
incompetent, strictly adhering to the principle of delineation of functions and avoiding to
enter the domain of judicial power, and so “tolerate the infringement of a legal right” com-
mitted by judicial power and put dissatisfied citizens in a position to seek protection before
the international institutions. For more on this, see D. Krapac, op.cit., 178-191; C. Ribici¢,
op. cit.,, 113. and 114; B. Nenadi¢, Ibidem u K. Manojlovi¢ Andri¢, op. cit., 178.

30) Problems in the relationship between constitutional courts and supreme co-
urts are often a consequence of system problems, as the jurisdictions of these bodies have
not been established in accordance with their constitutional role. This has especially been
prominent in those countries which, with the intention of solving inefliciency and ineffec-
tiveness of the judiciary (and other institutions), under constitutional dispute subsumed
things which were not in their essence constitutional disputes. Besides, legal solutions in
some systems (Croatia, Serbia) did not make it possible for the highest regular court in the
state to, in accordance with its basic role, “unify case-law” or ensure “unified application
of law”, “equality of parties in court proceedings’, i.e. “equal protection of rights” before
regular courts in the entire territory of the country, as well as the efficiency of trials before
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practice of each country, between constitutional courts and supreme courts
of cassation (i.e. judicial power in its entirety), a modus vivendi has de-
veloped aided by jurisprudence, but it has not always been simple to find
a solution to certain conflicts and reduce tensions between these bodies.
There has been talk about the war of courts in Belgium and Spain, while*!
the rebellion of judges or “the system crisis” was being quoted in the Czech
Republic*? and Montenegro®. As it has been noted in constitutional writing
that some countries, among which also Serbia* and Croatia,” are still “fertile

courts of lower instance. This task has been transferred to the constitutional court, by
which the constitutional role of this body has been considerably disturbed. To that effect,
see also various decisions of Croatia UI-1569/2004 and that of the CC of Serbia, IY-2/2010,
on the so-called qualitative census to the declaration of revision and its influence on the
relationship between supreme and constitutional courts. For more see B. Nenadi¢, op. cit.,
104-109. and D. Krapac, op. cit., 177-178.

31) On the rivalry of these courts, see also L. Turano, Quis Custodiet Ipsos
Custodes? The struggle for jurisdiction between the Tribunal Constitucional and the Tribunal
Supremo, International Journal of Constitutional Law, 4, 2006, 151-162).

32) L. Garlicki, op. cit., 60. It has been written that the Czech regular judiciary
for long negated the binding character of the constitutional court decisions. (F. Biagi, The
Constitutional Courts as the Guardians of “Substantive” Transitions: The Cases of Italy, Spain
and the Czech Republic, http://www.juridicas.unam.mx/wccl/ponencias/16/281, 4-7.), and
that the question of the binding power of decisions (precedents) of the Constitutional Co-
urt ,has turned into a greater system crisis, as the Supreme Court openly rebelled against
the Constitutional Court. Also the assessment stands that the Constitutional Court per-
sistently and consistently quashed unconstitutional decisions of regular courts (Z. Kuhn,
Making Constitutionalism Horizontal: Three Different Central European Strategies, The
Constitution in Private Relations, Expanding Constitutionalism, Eleven International, 2005,
223-225). See also: W. Sadurski, Rights Before Courts, A Study of Constitutional Courts in
postcommunist states of Central and Eastern Europe, Spinger, 2005, 21-23.

33) To this effect is also the statement of the president of the Supreme Court, V.
Medenica: ,,The Constitutional Court cannot be above the Supreme court®, ,,Pobjeda®, 23
February 2012.

34) The Supreme Court of Serbia was also against the CC’s review of the decisions
of regular courts, continuing to contest its authority of cessation. The Supreme Court, and
also the Supreme Court of Cassation, concluded that ,,such acting of the CC is against
constitutional Articles 143 and 145 of the Constitution, according to which judicial deci-
sions can be reviewed only by courts, in a procedure provided for this, and that the CC is
not authorised to quash decisions of regular courts (www.vk.sud.rs). The task of resolving
this dispute has been transferred to the legislator, so by the alterations of the Law on the
Constitutional Court (2011), there occurred ,,an exemption of judiciary decisions from
acts of ,,cessation. However, the Constitutional Court instituted proceedings ex officio
and passed a decision on the unconstitutionality of this legal solution (I¥3-97/2012). For
more details, see B. Nenadi¢, op. cit., 98-100.

35) In the constitutional theory of Croatia we find the assessments of ,,chronic
misunderstanding® between the Constitutional Court and the Supreme Court (A. Bacic,
P. Baci¢, Ustavna demokracija i sudovi, Split, 2009, 70-71) and of the basic problem of this
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ground” for disputes of these bodies. It is a generally accepted notion that
modus vivendi between the Federal Constitutional Court of Germany and
the Supreme Courts (the five specialised ones) in the execution of judicial
review is more peaceful and acceptable than in any other country. From
the point of view of this court, which is considered ‘a model constitutional
court, the solution for immediate constitutional review of judicial power, or
more accurately, the solution by which a violation of constitutionally guar-
anteed rights “has become immediately appeaseable” and based on which
individuals can file a constitutional appeal against final decisions of any of
the five supreme courts, is absolutely crucial. However, the secret of the Ger-
man Constitutional Court lies not only in constitutional (legal) solutions,
but also in the fact that this Court, by developing the concept of immediate
application of the Basic Law, in practice has acted “without monopolizing
its application and interpretation”, but rather as a “coordinator in that pro-
cedure” (G. Robbers), which has the last word also in the case of contesting
the constitutionality of acts by judicial power.*

The legal debates on acceptable limits of constitutional review over
the regular judiciary (which take place also through judicial decisions) are
very vigorous today, sometimes becoming also very fierce. With the aim of
“calming things down” between the constitutional court and the supreme
courts of cassation, in some countries even the parliament intervened?,
and when it was necessary, also the maker of the constitution.” The experi-
ence has indicated, however, that the relation between the supreme court
and the constitutional court largely depends on “good will of both parties”,
and their readiness to avoid conflict, i.e. to solve any misunderstandings in
a direct dialogue and in the spirit of cooperation (L. Garlicki). Hence, it is
not “a novelty” that sporadically there are tensions and disputes between
constitutional courts and supreme courts. There is almost no country in

misunderstanding, which is reflected in the fact that ,the Constitutional Court has the
right to conduct an appraisal of the acts of judicial power® (S. Rodin, op. cit., 561-562).

36) The Federal Constitutional Court of Germany reports that it is a general rule
that all courts, including the supreme ones, almost without an exception, follow its decisions.
Sporadically, however, courts of lower instance do step away from the jurisprudence of the
CC, however, such declinations are “isolated instances which are rectified in the process of
deciding upon constitutional appeals” R. Jaeger i S. Bross, Ibidem.

37) For example, there was a long-term dispute between the CC and the SC in Serbia
over the right to appeal to a decision of the appellate court on inadmissibility of exceptio-
nal auditing (¥>x-2233/11). This dispute was in the end solved by the legislator, stipulating
explicitly in the law the right of appeal to the mentioned decision of the appellate court.

38) Thus the Croatian Parliament (“Sabor”) by the alterations in the Constitutional
Law on the Constitutional Court, has established that, when passing a new act, the
competent judiciary and other administrative bodies, are obliged to respect the position of
the CC expressed in the decision which quashes the act which has violated the constitutional
right of the applicant (Article 77, par. 2).
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which individual conflicts between the constitutional court and other courts
have been entirely avoided, even in the countries in which the authority of
the constitutional court is indisputable.” Also, comparative case-law shows
that there are no ready-made patterns of a peaceful co-existence of the con-
stitutional court and regular courts which could entirely solve disputes and
tensions arising between these bodies. Hence, the existence of tension be-
tween the mentioned courts, i.e. the existence of differences between them,
in its essence is not considered something irreconcilable with constitutional
review, or with the independent judiciary in democratic societies ruled by
law. However, when a conflict becomes a chronic condition, with evident
incidents which develop into a war of courts, i.e. the rebellion of judges,
then these conditions are considered a deviation which has to be overcome.
It often requires that the legislator intervenes, or at times even the maker
of the constitution (by clearly defining delineation between these courts),
so that judicial disputes do not, like the doomed Dutchmen, entirely sail
between the supreme court and constitutional court, never to make port.*°

A%

Constitutional review of judicial power has demonstrated in practice
several exceptionally important aspects:

Firstly, by exercising the power of constitutional review of acts and
actions of regular courts in the proceedings following constitutional ap-
peals, constitutional courts have given an important encouragement to the
immediate implementation of constitutional norms on human rights. By
their interpretation of the constitution, and especially by the explanation of
their legal position, constitutional courts, through their “orders for re-trial’,
have essentially encouraged courts to interpret law in conformity with the
constitution, as well as to immediately apply the provisions considering
the human rights. In this part, constitutional review has become comple-
mentary to judicial function, in the protection of human rights in their
essence.” Hence, constitutions have become legal instruments which can

39) K. Schlaich, Procedures et techniques de protection des droits fondamentaux-
Tribunal constitutionnel federal allemand, Revue internationale de droit compare, 2, 1981,
381-383.

40) S.Rodin, op.cit., 653.

41) It is worth pointing out that the constitutional courts of the countries of new
democracies (with all the difficulties that the protection of human rights entails in these
countries), have accomplished evident success, the importance of which is greater in view
of the fact that regular courts in these countries are not only inefficient (and that court
proceedings take unreasonably long time), but that they are still ,,stuck in legal positivism®
(J. Omejec).
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be immediately applied by any court, which made them “not only useful,
but also obligatory tools in all judicial proceedings”. It is exactly due to this
new treatment of the constitution, as a fundamental law of the state in the
exercise of judicial power, that this power has increasingly fallen under the
direct influence of the constitution and constitutional case-law. In short,
due to constitutional review, constitutions today have actually the role of an
indispensible yardstick, a tool for measuring out the solutions of disputes
considering the constitutionality of legal norms, as well as the disputes be-
fore regular courts.

Secondly, the process of constitutionalization of separate legal areas,
i.e. the special branches of law, has become broader and stronger through
the work of constitutional courts. By examining whether judicial decisions
are in conformity with the constitution, constitutional courts have stepped
out of their traditional field (constitutional law) and entered other areas of
law. Constitutional courts’ decisions on constitutional appeals “spread con-
stitutionalism in practice (primarily through the protection of individual
rights) to the areas outside public law, to criminal, administrative and pri-
vate law”* In other words, it is almost impossible today to clearly delineate
constitutional law and the rest of the legal system in a state, as constitutional
law has penetrated the entire legal system structure”*

Thirdly, by reviewing judicial decisions, constitutional courts have
gained the possibility to influence, not only the protection of human rights
in any given case, but also the execution of judicial function in general.
Namely, constitutional courts’ decisions made in the procedure of constitu-
tional review of judicial power, do not serve only for deciding actual cases
which are brought before the constitutional court, but they have by far wider
significance and meaning. The principles of interpretation (of the consti-
tution) contained in the wording of their decisions, “radiate their essence
outside the case in question” and are respected by courts also in their future

42) A. Sajo, Limiting Government: An Introduction to Constitutionalism, Central
Eur. Univ. Press, 1990, 243.

43) When the CC of Serbia is in question, the process of ,,constitutionalisation
of specialised legal areas“ mostly refers to the criminal law procedure (the presumption
of innocence, deprivation of liberty, assignment of detention), as well as numerous issues
of the right to a just trial (including the right to access courts, the right to a trial within a
reasonable time), as well as the right to equal protection, the right to property, the right to
labour, the right of a child, the right to privacy etc. See G. Ili¢, Uticaj prakse Ustavnog suda
Srbije na standarde ljudskih prava u krivi¢cnom postupku, Uloga i znacaj Ustavnog suda u
oc¢uvanju vladavine prava, 185-209. In addition, the principles of equality and prohibition
of discrimination, the right to safety and the rule of law, proportionality, a just trial, etc.,
have become the fundamental values which are guarded and promoted by constitutional
courts through their most important decisions, with the aim of ensuring a more effective
protection of individual freedoms, human dignity, general freedom of action and free
personal development, before all bodies, in public-law and private-law relations.
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cases. Hence, although the primary goal of a constitutional appeal is offer-
ing individual protection, the role of a constitutional court is reflected in
establishing (building) constitutional standards in the exercise and protec-
tion of fundamental human rights in general, i.e. in all other cases and in
all areas of law.**

A large number of applications submitted to regular and constitutional
courts considering violations of constitutional regulations on human rights,
requires that constitutional courts find adequate and “convincing” answers
in the wording of the constitutions. The consequence of this is that almost
any constitutional provision is followed by constitutional case-law “which
has gradually become more relevant’, and “more receptive” (to avoid saying
more ‘competent’), than original, written norms.

Fourthly, the decisions of national constitutional courts made in the
domain of judicial review have increasingly become the expression of a mul-
tiple “dialogue” of these courts with: (a) decisions and case-law of (national)
regular courts; (b) the case-law and established standards of the European
Court of Human Rights, as well as international institutions which supervise
the implementation of human rights; (c) good practice of other European
constitutional courts. Hence, it can be said that constitutional courts, when
examining the conformity of judicial decisions with the constitution, as well
as with conventional law, at the same time contribute to the Europeaniza-
tion of national legal orders. Namely, in European countries of today, the
judicial procedure for the protection of human rights is not limited any
more to the application of legal norms to the established factual situation in
respondent cases, but it seeks a “simultaneous application” of both legal and
constitutional provisions, as well as that of supranational ones. Though legal
provisions are still the most prominent and useful for deciding of regular
courts, this has become an insufficient or limited way, as in almost any case,
a question may arise whether these provisions are in conformity with the
constitution, but also whether they are in conformity with conventional
law, as higher ranked law. When looking for the answer to this question,
regular courts have to find the correct interpretation, legal provisions and
constitutional norms (as well as the provisions in the relevant conventions),
and in case of doubt, they have to refer to the constitutional court, i.e. to
its case-law and the case-law of competent conventional courts and bodies.

Finally, the abovementioned entails that the process of constitution-
alisation in European countries of today, which has gained a special mo-
mentum through the exertion of the power of constitutional review, has as a
consequence three important things: (1) that constitutional law has become
a unifying factor which brings together formerly rather autonomous areas

44) For more on this, see G. Ili¢, op. cit., 208-209. and T. Marinkovi¢, Dejstvo
odluka ustavnih sudova, Uloga i znacaj ustavnog suda u ocuvanju vladavine prava, 295-301.

360



of individual branches of law into a coherent (unitary) legal order;* (2) the
long-standing opinion that judges are the speaking law to whom the imme-
diate application of the constitution and its creative interpretation are pro-
hibited has been abandoned, (3) such an orthodox division of competences
between constitutional and regular courts no longer exists.*

VI

Former case-law and the work of constitutional courts, including
review of constitutionality of judicial power, have earned, beside positive
criticism, also a rather long list of negative observations and objections.
Constitutional justice has been, among other things, reproached for “in-
creased activism” in relation to judicial power,” i.e. for being “excessively
restrained”, “very cooperative (forthcoming)” and even “fearful” when po-
litical acts are in question (especially executive ones); that it “demonstrates
its strength and power in relation to courts, i.e. judicial power; “that it too
often and too deeply interferes with decisions of regular courts™; that the
authority to “quash” final judicial decisions has become the order of the day,
even of those passed by the highest (supreme) court;* that it has become a

45) There has been a position present in the doctrine, i.e. the practice of regular
courts, that ,,some laws, to a greater of lesser extent, make independent, autonomous areas
of law, which are characterised by various sources of law and various ways and actions of
making judicial decisions (e.g. private law, criminal law, administrative law, labour law, etc.).

46) Cf. A.S. Sweet, op. cit., 96, and elsewhere.

47) A former president of the CC of Hungary, L.Solyom, once stated that ,we
always emphasise that we are activists in certain domains, e.g. the domain of fundamental
rights, where the court does not hesitate to decide difficult cases. Contrary to this, we have
been reserved and have practiced self-restraint when the questions referring to political
structure are at issue. Cf. V. Besirevi¢, Ustavno sudstvo u zemljama u tranziciji: lekcija iz
uporednog prava, Uloga i znacaj ustavnog suda u ocuvanju vladavine prava, 278.

48) For more on this, see K. Manojlovi¢-Andri¢, op.cit., 178.

49) The method of annullment and cessation of supreme court decisions, especially
if this activity is frequent, has not in itself proved an effective way to protect human rights.
The prestige and authority of constitutional courts’ decisions is primarily based on ,,the
persuasiveness of decisions and the strength of their arguments® (C. Ribi¢i¢). Even the
German Constitutional Court (the decisions of which are carried out almost without an
exception), needed time to convince the supreme judiciary of the validity of some of its
legal interpretations. The Constitutional Court of France has, for decades, ,,advocated and
persuaded® regular courts to follow its interpretations, but the groundedness of its decisions
and intellectual strength of its rationales resulted in its ,,becoming more successful in its
work in the last few decades® In Italy, after six decades, the Supreme Court of Cassation
has adopted the position that the ,,rationales and positions of the Constitutional Court in
interpretative decisions shall be adopted only if they are convincing.“ The Croatian CC,
though it passed many thousands of decisions in previous years, and despite its indisputably

361



3«

new judicial instance - of the third (or fourth) grade”, “that they have ap-
propriated the functions of supreme courts of cassation” as they started the
process of “unification” of the case-law of regular courts”; that by passing
so-called interpretive decisions they have taken over not only the role of
the highest court, but also that of the legislator itself, for what they have not
been authorised by the constitution;™ that against the constitution and law
they have been undermining the independence of courts obliging them to
“decide”;” and that they are trying to proclaim “their assessments, i.e. legal
interpretations” established in the reasoning of their decisions, legally bind-
ing, and when they do not succeed in that, these interpretations are put in
the dispositive part,”* explicitly obliging courts to act in conformity with
“their assessment” and positions, and not according to the constitution and
law;> that they “instruct” regular courts to, against the law, use the institute

prominent activism, has not, for a long time, convinced the Supreme Court to voluntarily
follow its positions, so the SC was obliged to do so by the maker of the constitution. Also,
this question has been raised concerning the relations between the Constitutional Court
and the Supreme Court of Cassation, i.e. between the CC and regular courts in Serbia,
despite the fact that the Constitution explicitly stipulated that ,,the decisions of the CC are
generally-binding, final and enforceable, and ,,that all are obliged to follow the decisions
of the CC* (article 166 and 171). For more on this, see B. Nenadi¢, op.cit., 93-104.

50) On whether constitutional courts have ,,appropriated” the powers of supreme
courts to interpret law and unify the application of laws, see L. Garlicki, op. cit., 44-68. and
B. Nenandic¢, op. cit., 93 (and elsewhere).

51) Ibidem.

52) Namely, it is not disputable whether, in the dispositive part of the decisions of
constitutional courts, the court ,,admits legal force and effect of erga ommnes, but whether
this effect can be extended from “dispositive part to the reasoning of the decision® There is
almost no country where there have not been cases of regular courts at least once rejecting
to apply an interpretative decision of a constitutional court. See, for example, the acts of the
Commercial Court in Belgrade, Mms. (M) 753/2011 and 411 6p. 5439/2011, in which, among
other things, it is stated that the position of the CC that the applicant has referred to is ,,of
no significance® ,,as the position taken by the stated body cannot derogate the explicit legal
provision i.e. that ,,the same carries no legal weight as courts decide ,,not on the basis of
legal interpretations” but on the basis of the Constitution, laws and international treaties...

53) Constitutions and laws rarely explicitly state their position on this question.
The exception is the mentioned article 76 of the Law on the Constitutional Court of the CC
of Croatia. Also from the Law on Judicial Power in Spain, it ensues “that the Constitution
is the supreme norm of the legal system which obliges all judges and tribunals to interpret
and apply law and regulations in accordance with legal recommendations and principles,
in conformity with the interpretations they obtain in the decisions of the Constitutional
Tribunal in any kind of proceedings (P. Passaglia, op. cit., 621). In absence of normative
solutions, constitutional courts state their position in their decisions or in their separate
positions. The German CC has done this in 1951, taking the position that also the rationale
of its decisions was binding. The CC of Serbia, in the situation of so-called ping-pong
decisions, in the dispositive part of a new decision, explicitly ordered the Supreme Court
of Cassation to ,make a new decision, in conformity with the assessment set out in the
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exeptio ilegalis®*; that they broadly use the authorisation to institute the pro-
ceedings ex officio for the appraisal of the constitutionality of laws, which
“directly concern the exertion of judicial power”; that they are “hungry for
competence’,” etc.

The questions to what extent the stated assessments stand and to what
extent they are grounded in an integral analysis and study of constitutional
case-law and the policy of constitutional review in this area, and to what
extent in individual remarks which are often connected to actual decisions,
i.e. certain legal positions of constitutional courts, are the questions that
cannot be tackled herein, as they step out of the scope of this paper.

VII

The original position of constitutional courts as guardians of the con-
stitutional symmetry, i.e. as the bodies “protecting” the constitution, as a
supreme legal norm, from unconstitutional general acts of the carriers of
normative authority, has been fundamentally changed by broadening of the
role of the constitution as the state’s basic law and by the introduction of
immediate review of the constitutionality of individual acts (and actions)
of judicial power. The effect of constitutional solutions and on them based
constitutional case-law which has ensued in respect of the protection of
human rights and freedoms, has clearly defined a new position of constitu-
tional justice in relation to judicial power. Naturally, the protection of hu-
man rights has been and has remained the primary function of independent
and autonomous judicial power, but this power cannot, in contemporary
European countries, be executed without a direct application and inter-
pretation of the constitution (and conventional law), in which the role of
constitutional courts is unavoidable - they are those which are authorised
to, by guarding and reading the constitution, have the last word in respect
of “what the constitution says” and “what the constitution is”.

Decision® (¥x-224/2013.). Incidentally, in its former practice the Court did not talk about
the legally-binding nature of its positions (appraisals), but sporadically in rationales of its
decisions it stated that it is reasonable to expect from the relevant court to establish the
legal conditions which correspond with the legal interpretation of the CC* (1¥3-97/2012).
54) B. Nenadi¢, op. cit., 89-92.
55) See the text under this title in the weekly magazine ,,Vreme®, of 7 March 2013.
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Prof. Dr. Volodya Hovhannisyan
Vice-President of the Constitutional Court
of the Republic of Armenia

THE ISSUE OF THE LEGAL POWER OF
INTERNATIONAL LAW ACTS APPLIED IN
CONSTITUTIONAL JUSTICE

The essence of a modern concept of the mechanics of interrelatedness
and interaction of international law and national law is, inter alia, condi-
tioned by those national constitutional postulations which, for a particular
state, predetermine the legal consequences of its international agreements.
Naturally, this fact influences not only the foreign policy of a state as an in-
ternational agent, but also the execution of its daily functions and practical
obligations of its internal state authorities.

Internationalisation of legal regulation of internal life of a state could
not avoid being reflected also on this absolutely sovereign activity of the state,
as is its judicial activity, among other things - also in the sphere of consti-
tutional justice. This is only natural. Constitutional courts, as an important
element of the mechanism which guarantees the sovereignty of states and as
»guardians® of their constitutions, are obliged to maintain a stance consider-
ing international normative and legal value system, which has been formed
in a particular country.

Constitutional courts, as well as other national judicial bodies, are
obliged, in their administration of justice, to contribute to the implementa-
tion of international agreements which are legally-binding in their state.
Nevertheless, it seems to us that today international legal regulation, in the
areas such as human rights and drafting of global standards with regard to
the natural environment, due to their importance, has acquired the status
of absolute importance. I would call these branches of international law -
international planetary law.

Starting from the aforementioned, we believe that constitutional
courts, in exercising their jurisdiction, need to pay heed, inter alia, to those
legal norms and principles which, for some reason, are not legally binding
in their country, but still resonate with the democratic standards formed in
that country and its moral and legal value system.
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This is how, in our opinion, a question of principle is raised, which is
of both theoretical and practical relevance: Can constitutional courts, in the
case of need, rely on the provisions of international law which are not legally
binding in their state? The answer to this question, in respect of which, it
seems, jurists’ opinions are divided, can lead to various conclusions, which
are sometimes even mutually exclusive.

It is generally known that, for a state, legally-binding are only those
international norms considering which there is a clearly expressed compli-
ance in that particular state. However, as practice has shown, constitutional
courts in their decisions absolutely correctly invoke such international legal
documents which, at a particular time, have not become legally-binding in
their country. For example, the Constitutional Court of Lithuania, already in
its first decisions, before the ratification of the Convention of 1950, referred to
the practice of the European Court,' whereas the Constitutional Court of the
Russian Federation also invoked the European Convention of Human Rights,
which had not yet been ratified in Russia.? Incidentally, the European Court
of Human Rights itself, in 1975, in the case of Golder v. The United Kingdom,’
invoked the Convention on the international agreements law, which had not
been in force yet. Among other things, the European Court in its decision
stated that it was ready to submit its comments, guided by Articles 31-33 of
the Vienna Convention on the law of international agreements, of 23 May
1969, namely, at the time when the Convention had not yet been in force.

Constitutional courts invoke international legal acts, which are not
legally-binding for their state, with a specific purpose - to support their
legal position. They start from the truth that it is not the legal force of an
international legal norm declared generally-binding what defines the impor-
tance of its application, but rather - its content. As a famous Russian jurist
T. Morscakova observed, the Constitutional Court of Russia invoked in its
decisions many norms which in international law have not been declared
generally-binding.*

1) The Constitutional Court of Lithuania, in its decision of 18 November 1994, in
which it assesses the constitutionality of the provision in the Code of Criminal Procedure,
which allows for the presence of an investigaton judge at a counselour’s meeting with the
defendant, notes that the possibility of restricting the right to a meeting of a counselour with
his defendant without presence of third parties, was also confirmed by the practice of the
European Court. When interpreting the Convention, the European Court clarified that, in
ceratain cases, when, for example, there is a reasonable doubt that a counselour misuses his
status in the proceedings, the state may restrict the confedintiality of his legal counseling.

2) The Convention came to force in the Russian Federation as of 5 May 1998.

3) Case of Golder v. the United Kingdom (Application no. 4451/70), Judgment of
21 February 1975.

4) See Mopuaxosa T. 3amecturens Ilpencenarens Koncturyunonunoro Cypa
Poccuiickoit epepanuu. IIpuMeHeHne MeX/YHAPOJHOTO IIpaBa B KOHCTUTYIVIOHHOM
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For experts in international law, which do not deal with the questions
of constitutional justice, our standpoint may not be acceptable, and yet, we
consider that for supporting their standpoint, constitutional courts value
not so much the issue of the legal power or consequences of the interna-
tional act invoked, but rather, whether the legal content of international legal
norm looked at from the point of view of the guaranteed human rights is
progressive and whether it complies with the idea and the standpoint of the
European Court of Human Rights itself.

To justify the abovementioned, it should be underlined that consti-
tutional courts” decisions on interpretation and implementation of inter-
national documents, though not legally-binding for their country, due to
corporative legal awareness of a certain part of international community
may, in themselves, positively influence the legal thinking of every national
court judge, predetermining his further judicial practice.

Unlike in the case of other institutes of international law, where the
probability of the conflict of interest of states is rather large, as regards hu-
man rights and freedoms, as a rule, states act harmoniously and gracefully.
In this sphere, states’ interests, as a rule, correspond to those of general hu-
manity. One of the presuppositions of such acting is, without a doubt, the
rule of law, which is of fundamental importance for guaranteeing human
rights and which has been recognized by every state.

The abovementioned makes it possible to draw a conclusion that,
when constitutional courts invoke principles and norms of international
law, it is not of primary importance whether the state has recognized them,
but rather, whether these principles and norms are universal, i.e. whether
they have been recognized by the whole international community, whether
they resonate with the constitution of that particular country and whether
they supplement and extend, in a reasonable way, the possibility of the legal
regulation of law, guaranteed by the Constitution.

The basis of the implementation of an international document or its
norm, which is invoked by the Court in its decision, is that it is uncondi-
tionally-binding for every (and any) judicial instance, but this is especially
necessary in the cases when the document is not legally-binding for that
particular state. The Constitutional Court of Moldova, referring to Article 7
of the Declaration from 1948, and Articles 19-20 of the UN “Fundamental
Principles of Independence of Judicial Authorities” of 6 September 1985, de-
cided that the Decree of President of the Republic of Moldova, of 12 January
1995, “On dismissing from duty court presidents”, No. 5 — was in conformity
with the Constitution. In addition, in its decision the Court reiterated that
the stated documents were not, by their nature, binding, but recommendable.

IPaBOCYAMM: UTOTY U IepcreKTuBBL. http://www.concourt.am/hr/ccl/vestnik/4.14-1.15/
morshakov.htm
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As it has been testified by the experience of various countries, in
navigating through various systems of international acts, it is the judges
of constitutional courts that play the main role. In addition, this has been
conditioned not just by the fact that constitutional courts, for the purpose of
supporting their decisions, often turn to the interpretation of the meaning
of national principles of criminal proceedings and norms from the point of
view of international law, but also, by the fact that decisions of these courts
are final and other state authorities are obliged to heed legal standpoints
expressed therein.

It is also important that constitutional courts interpret the principles
of criminal justice not separately, but in the mutual interrelatedness of con-
stitutional norms of the state and the norms of international law.

Bearing in mind that restricting the rights of a person accused of
a criminal offence should not exceed the limits of the idea of humanness
and fairness which has been formed so far, the interpretation of national
legislation, put together and based on the principles of international law,
which is given by constitutional courts in international law context, often
has even greater theoretical and practical value than the decision made in
the case at hand.

Summary

The respective report is dedicated to the contemporary issues related
to the legal force of international-legal acts used in constitutional justice.

The essence of contemporary concept of interaction of international
law with national law, inter alia, is connected with the national constitu-
tional-legal postulates, which define the juridical consequences of the in-
ternational treaties for the respective state. This fact, surely, has impact not
only on the state’s foreign policy as an international actor. It also impacts the
fulfillment of everyday functional-practical obligations of state institutions.

While implementing their functions, constitutional courts, as well as
the other national judicial institutions, should also contribute to the imple-
mentation of the obligations stipulated by the international treaties, which
have binding legal force for their states. Currently the international legal
regulations particularly in such spheres as the protection of human rights
and preparation of the global standards in regard of the environmental is-
sues have got new importance.

In the author’s belief, constitutional courts, while implementing their
activities, in addition to the rest, should also take into account the interna-
tional legal norms and principles, which may not have binding legal force
for the their states, but are in correlation with the democratic standards and
moral and legal value system of the respective state.
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It is also necessary to highlight, that the decisions of constitutional
courts on interpretation and enforcement of the international documents
may have positive impact on the legal thinking of any justice of national
courts, thus predetermining his/her further judicial practice.

Another important point is that constitutional courts interpret the
principles of criminal justice not separately, but in correlation of the norms
of the constitution of the respective state and the norms of international law.
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Prof. Dr. Jan Filip
Judge of the Constitutional Court of the Czech Republic

POSITION AND PERSPECTIVE OF
CONSTITUTIONAL JUSTICE AND THE INFLUENCE
OF CONSTITUTIONAL JUSTICE OF THE FORMER
YUGOSLAVIA IN THE CZECH REPUBLIC

The anniversary to which this conference is dedicated is a reminder for
us in the Czech Republic - and I dare say for the Slovak Republic as well —
of an important step taken by the then Federation of Yugoslavia, its federal
republics and autonomous territories under conditions of a different social
order. The importance of this step for the Czech Republic lies in the fact that
the first constitutional provision of law regulating constitutional justice in
the then Communist states was adopted here, in Belgrade, in 1963.! That
is of great significance for further development in the former Czechoslova-
kia. The fact that this controlling system did not remain on paper only but
became a part of the executive power of the state and could be assessed in
terms of practice was equally important. During the Prague Spring in 1968,
it became one of the arguments for the introduction of constitutional justice
into the administration of the Czechoslovak Federation.

Yugoslavia and parts of its federation thus demonstrated in practice
that even in a Communist state whose constitution provides for the principle
of the rule of the people and assembly government (the “skupstinski system”
according to the famous dissertation of Pavle Nikoli¢),” a system of judicial
control over constitutionality may work, although its working mechanics
will inevitably be affected by the specifics of the system of a political party
hegemony. Despite that, this courageous and important step needs to be
appreciated, although it was not the first attempt at introduction of judicial
control within a Communist federation.? However, it was in a way the first

1) As regards the issue of protection of rights of individuals against interference on
the part of public administration, we must not forget that, importantly, Yugoslavia was also
the first among the former Communist states to introduce judicial control over public admin-
istration as a rule, rather than as an exception, as was the case in Czechoslovakia up to 1991.

2) Nikoli¢, P. S.: Skupstinski sistem. Beograd, Institut za uporedno pravo, 1973.

3) Inlight of the fact that the provision for preventive control powers of the Su-
preme Court in Article 43 of the 1924 Constitution of the Soviet Union remained virtually
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actual and successful step. It greatly influenced further development also in
the area of development of constitutionality in Czechoslovakia.

I would like to dedicate at least a few comments to this issue because
we increasingly tend to forget the contribution of Yugoslavian social sciences
(law, sociology, political science, economics) to the reform movement in
Czechoslovakia in the 1960s when mutual visits were nothing out of the ordi-
nary. It may be history but we should not forget it because we are its continu-
ation, both as individuals and as states, although under different conditions.

Another reason why I do so is because the position and perspective
of constitutional justice is the topic of every paper to be presented at this
conference. Therefore, I would like to merely note that each of the outlined
issues concerning the composition of constitutional courts, their powers,
in particular as regards decisions on political, economic and other special-
ized questions, or mutual relations in the context of the debated issue of the
existence of the “Verfassungsgerichtsverbud’, i.e., Compound of the Euro-
pean Constitutional Courts, certainly merits attention. After all, after the
Czech Republic’s accession to the European Union in 2003, the position of
the Constitutional Court also changed: firstly, the provision of law address-
ing its position was amended in advance, as early as 2001 and 2002,* and
secondly, the range of issues it had to address expanded significantly. The
Constitutional Court thus found itself in a new legal environment (“Verfas-
sungsverbund“ and ,Verfassungsgerichtsverbund),” and had to start ad-
dressing new issues and searching for new basic positions. Accession to the
EU meant a fundamental change for the Constitutional Court of the Czech
Republic as it had to define its position in a new legal system. In this context,
it also defined three main clauses according to which it would continue to
act vis-a-vis the EU, i.e., the following basic constitutional aspects:

— determination of the relationship of national laws (particularly con-

stitutional law) to EU law — the supremacy clause,

meaningless although it was not merely formal between 1923 and 1933. E.g., Nesmejanova,
S. E.: Konstitucionnyj sudébnyj proces v Rossiji. Moskva: RIOR 2012, p. 38, states that in
1924,2,197, and in 1928, 6,272 legal acts were submitted to the Supreme Court for review.
However, the Soviet system served merely for judicial consultation and supervision, as
this provision of law is viewed in Russia even today. See e.g. Sachraj, S. M., Klisas, A. A.:
Konstitucionnoje pravo Rossijskoj Fedéraciji. Moskva, “Olma“ 2011, p. 568;

4) Constitutional Act No. 395/2001 Coll. (the “Euro-amendment”) and Act No.
48/2002 Coll. amending Act No. 182/1993 Coll., on the Constitutional Court, as amended.
The amendment responds to a revision of constitutional provisions concerning the rela-
tionship between international law and national law, including the future EU membership.
The core of this change consisted in the introduction of a new second chapter (Sections 71
a - 71 e) into the wording of the law providing for proceeding on compliance of interna-
tional treaties pursuant to Articles 10a and 49 of the Constitution with constitutional laws.

5) More recently, Voflkuhle, A.: Der europdische Verfassungsgerichtsverbund.
Neue Zeitschrift fiir Verwaltungsrecht, Year 2010, Issue 1, p. 3.
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- determination of the rule to be used in addressing a variance of

national laws with EU law - the collision clause,

— determination of the manner in which EU law will affect national

laws - the incorporation clause.

The Constitutional Court of the Czech Republic joined a number of
other constitutional courts (e.g., Germany, Poland, Spain, Denmark) and not-
ed in its first post-accession decision that EU law did not enjoy unconditional
sovereignty over Czech law, as the basic previous case law of the European
Court of Justice (presently the Court of Justice of the European Union) would
suggest.® Just like other courts, it points out that EU law has precedence over
Czech law when it does not interfere with the material core of the constitu-
tion.” The Constitutional Court defined the content of this notion in terms of
material prerequisites of a democratic rule of law in its decisions (e.g., Lisbon
I) only generally.® In a further decision of the Constitutional Court, P1. US
29/09 (No. 387/2009 Coll. - Lisbon Treaty II), this element of identity of the
constitution and indelible powers of the state was stressed in a petition lodged
by a group of senators. However, unlike the Federal Constitutional Court
in its decision on the Lisbon Treaty (paras 252 et seq.), our Constitutional
Court refused to comment in detail as to what needed to be included in this
category. It merely noted that it did not deem it possible, given its position
within the constitutional system of the Czech Republic, for the Constitutional
Court to create such a catalogue of non-delegable powers, and to determine,
in an authoritative manner, the “substantive boundaries of a delegation of
powers’, as that ought to be primarily left up to the legislators to specify,
since responsibility for such political decisions cannot be transferred to the
Constitutional Court; the Constitutional can only submit them to its review

6) In particular the decision in Costa v. ENEL of 1964.

7) In this context, this issue comes to the forefront as the requirement that national
identity of member states be respected pursuant to Article 6 (3) of TEU, which is also a fun-
damental category of constitutional law, as shown by decision of the Constitutional Court
No. 318/2009 Coll. (PL. US 27/09). The notion of “identity” which is stressed so greatly in
Article 6 (3) of the TEU is one of the bases for the resolution of the issue of non--consti-
tutional constitutional regulations. Using the example of case law of the supreme courts of
India and USA, see Jacobsohn, G. J.: Constitutional Identity. The Review of Politics, Year
2006, p. 361n. The Czech Constitutional Court touched upon this issue in the form of the
construction of the doctrine of the material core of the constitution in its decision P1. US
19/09 (No. 446/2008 Coll.) regarding the constitutionality of the Treaty of Lisbon (Lisbon I).

8) It noted in para. 93 of the decision in Lisbon I that “The guiding principle is
undoubtedly the principle of inherent, inalienable, non-prescriptible, and non-repealable fun-
damental rights and freedoms of individuals, equal in dignity and rights; a system based on
the principles of democracy, the sovereignty of the people, and separation of powers, respecting
the cited material concept of a law-based state, is built to protect them. It refused to provide
a specific list thereof even here. This decision (and other decisions) can be found at http://
www.usoud.cz/en/decisions/.
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after they have actually been made at a political level. Similarly, the Constitu-
tional Court did not deem it possible to formulate beforehand in an abstract
context what the exact content was of Article 1 (1) of the Constitution, i.e.,
the definition of state sovereignty.’

The Czech Republic’s membership in the EU has brought about a quan-
tity of fundamental changes in constitutional law already during the prepa-
ration for accession. It should also be mentioned that the Czech Republic
organised its very first referendum in connection with the accession; this
clearly showed the complexity of the network of relationships this country
was entering.'” The German term “Verfassungsverbund” (compound of con-
stitutions) has been introduced in this area, referring to the mutual interre-
latedness of functioning of the constitutional systems of EU Member States."!
It may seem strange to an American' that the decisions of constitutional and
common courts of various countries are mutually cited, which is true not only
of aspects relating to EU membership."* It is also not unusual that decisions

9) See in particular paras 111 and 112 of the Lisbon II decision (No. 387/2009
Coll.).

10) It is interesting that the so-called European referenda that were held approxi-
mately forty times to date, respond not only to the views of the people of the state con-
cerned, but also the surrounding ones. For example, a decision on the accession referendum
in the Czech Republic was made within the Visegrad Four (an alliance of four Central
European states) where the Prime Ministers of the Governments of the Czech Republic,
Slovakia, Poland and Hungary allegedly agreed in 2002 that Hungarians, as the most pro-
European of the four, would vote first while the sceptical Czechs would come last. According
to the study IRI Europe Report on the growing importance of Initiatives and Referendums in
the European integration process 2002. Ed. Hautala, H., Kaufmann, B., Wallis, D., p. 10, this
was meant to replicate the domino effect from the 1994 vote (Austria followed by Finland,
Sweden and Norway).

11) As a recent example, Greece’s financial crisis depended not only on the steps
of the Eurosystem states, but also on whether the Federal Constitutional Court, at which
the relevant law on financial aid to Greece was contested, would confirm the steps of Ger-
many as constitutional. This occurred through decision file No. 2 BvR 987/10 (available at
http://www.bverfg.de/entscheidungen/rs20100507_2bvr098710.html), on which depended
the success of the whole project, since Germany is to provide €22.4 billion of the total of
€80 billion.

12) In contrast, a European may find it unusual that there is a discussion whether
foreign legal views should be cited and utilised in the U.S.A.. E.g. Moon, C.: Comparative
Constitutional Analysis: Should the United States Supreme Court Join the Dialogue? Journal of
Law & Policy, Vol. 12, 2003, pp. 229-247, or the unsuccessful but interesting draft called The
Constitution Restoration Act of 2005, which may be seen as a special display of legal segrega-
tion (requirement to rely only on the sources of English constitutional and common law).

13) Not to mention that, in addition to the binding nature of the decisions of EU
bodies, there is the European Court of Human Rights, in respect of which the Czech Repub-
lic introduced a new procedure in 2004 - renewal of proceedings before the Constitutional
Court on the grounds of an affirmative judgment by the ECHR in criminal matters. In that
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are delivered in other languages in parallel with the authentic wording. These
are some practical examples of the creation of a European legal area.

As I have noted already, I would not like to fail to stress the occasion
on which we are able to meet at this level: the 50th anniversary of constitu-
tional justice in Serbia, and I would like to point out certain circumstances
that were relevant even to the Czech Republic itself in this context, because
the Yugoslavian experience contributed to the fact that constitutional jus-
tice found its way at least into the wording of the constitutional act on the
Czechoslovak federation of October 27, 1968. However, no effect was given
to its provisions until 1992, and it only remained on paper.'* Strangely
enough, even that is important today. Paradoxically, the Czech Constitu-
tional Court bases its prestige on the fact that during the Communist era,
it was not possible to put its constitutional regulation into practice due to
the resistance of the new government after the Prague Spring was crushed
in 1968. The public thus views it as a new institution that is not burdened
by sins of the past, unlike courts or public prosecutors’ offices. But allow me
now to explain why the 50th anniversary is so important for us.

1. A few historical comments as an introduction

We have a common history not only because we share the same space.
We often also share common problems. Attempts to resolve them are found
in our history as well. Therefore, in 1963 in Yugoslavia, and in 1968 in
Czechoslovakia, a historical experiment was involved. Admittedly, the 50th
anniversary goes to show which one of them was more successful at the time.

On this festive occasion, I would like to remind you by way of an in-
troduction that it is not the first time that experiments collided in the area
of law. It happened as early as the 14th century. Even that is an interesting
circumstance. And I would like to mention yet another historic moment in
connection with the topic of our history, when Serbs were faster than Czechs
in the resolution of a similar problem. It occurred as early as the 14th century
for the first time. After the until then ruling dynasty, the Przemyslids, died
out, it was replaced by the House of Luxembourg which attempted to emulate
the countries of Western Europe and to introduce a number of elements,

a case, the mutual relationship is such that, in the renewed proceedings, the Constitutional
Court is to proceed on the basis of the international tribunal’s legal opinion.

14) I would like to mention for illustration that in the commentary on the consti-
tutional regulation of Communist Czechoslovakia, the interpretation of 16 articles on the
Constitutional Court takes up approximately one page of the 531 pages of text, while in
the last commentary of 2010, the interpretation of 6 articles on the Constitutional Court
constitutes approximately 220 pages of 1,531, and the interpretation of its case law trails
through the balance of the text.
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later referred to as the modern state. However, they only succeeded partly,
for instance, by abandoning the patrimonial estate theory according to which
the nature of the state was connected with the ownership of its territory. Its
most important representative, Charles IV, Roman emperor and Czech king,
tried to introduce a new regulation of the relations in his kingdom through
a broadly conceived codex, Maiestas Carolina (1349). However, due to the
resistance on the part of the aristocracy which insisted on traditional princi-
ples of medieval governance, he failed, and had to declare that the draft codex
burned down and that the work on it would not be continued.

Contrary to that, at the same time in Serbia, a ruler historically re-
ferred to as Tsar Dusan issued a code bearing his name. After all, the code
was mentioned with justified pride in his speech by the president of the
Republic of Serbia, Mr. Tomislav Nikoli¢. He stressed the famous text in
Article 172 of Dusan’s Code which stressed the principle of the rule of law as
early as the Middle Ages - “All the judges are to judge according the Law not
being afraid of my emperors mood or will“ (Sve sudije da sude po zakoniku,
pravo kako pise u zakoniku, a da ne sude po strahu od carstva mi)."” The
Czech Lands only brought such a contribution to the formulation of the
foundations of modern statehood as late as 1619 when an attempt at a con-
stitution in the form of a document entitled Confederation of the Estates
of the Lands of the Crown of Bohemia made provision for an institute that
could be viewed as a rudimentary constitutional complaint.*¢

2. Our historical journeys to judicial control of constitutionality

As regards our second common historical experience, it involves our
mutually influenced journey towards judicial control of constitutionality

15) It sounds both revolutionary and amazingly simple, just like the core of the
Serbian spelling reform formulated by the famous Vuk Karadzi¢ — write what you can
hear, and read just like you write. His words are remembered with gratitude by anyone
learning Serbian.

16) In a matter concerning the protection of religious freedom, one could turn to
“defensors”. Pursuant to Article 62 of the Confederation, they were obliged to hear the mat-
ter, and to turn to the ruler or the ruler’s governors in the individual lands of the Crown of
Bohemia to obtain a remedy within 6 weeks. With some imagination, rules resembling the
idea of division of power, the idea of “mixed government’, the basic role of the assemblies of
the lands of the Crown of Bohemia, rudiments of the “no taxation without representation:
principle, the right to resistance, denial of the then promoted rule of “princeps legibus sol-
utes’, religious freedom, the notion of the common good of the state and other may be found
among the principles regulating the working mechanics of this rudimentary modern state,
with some imagination. However, the question is to what an extent such current perspec-
tive conforms to what its authors intended in 1619. As it was only valid for several months,
the document did not have a chance to prove to what an extent it was fictitious and futile.
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in the peculiar conditions of the Communist social order with its theory of
unity of power and rule of a single political hegemony.'” It needs to be noted
by way of an introduction that it is not common knowledge that the newly
established Czechoslovakia and the Czechoslovak Constitutional Charter
adopted on February 29, 1920 was at the birth of constitutional justice as a
specialized function of the state. The Czechoslovak Constitutional Charter
was the first document in the world that expressly established a special body
of the state, for the first time designated as the Constitutional Court, and
designed to decide on the constitutionality of acts of parliament. Its task was
to ensure the constitutionality of laws and measures having the force of law
when the Constitutional Charter of February 29, 1920 stipulated in Article
I that: “Enactments which are in conflict with the Constitutional Charter or
with laws which may supplement or amend it, are invalid. The Constitutional
Charter may be altered or amended only by laws specifically designated as
Constitutional laws.“'® and in Article II that “A constitutional court shall
decide as to whether the laws of the Czechoslovak Republic and of the Diet of
Carpathian Ruthenia (Russinia) conform with Article I.“

However, this provision of law was known very little, until a later-date
but much more elaborate Austrian provision of law of October 1920. The
fact that the Czechoslovak system was not known so well is also related to
the fact that after 1918, together with the Federal Republic of Austria, they
inherited the polylegal constitutional concept consisting of a greater number
of constitutional laws, and this part of the Czechoslovak constitution was
not always translated. However, although the pre-war Czechoslovakia may
have been the first, that does not mean we do not recognize the merits of the
much more comprehensive and elaborate approach to constitutional justice
in Austria, which quickly gained recognition in both theory and practice
around the world."”

17) The fact that multiple political parties existed in Czechoslovakia between 1948
and 1989 is unimportant given their actual significance.

18) This applied generally up to 2009 when the Constitutional Court of the Czech
Republic for the first time annulled a constitutional act adopted by the Parliament due to
its unconstitutionality (violation of constitutional requirements of competence, adoption
procedure and content of the constitutional act). This historic decision had a fundamental
impact on subsequent political development as it involved the annulment of a constitutional
act reducing the electoral term of the House of Deputies (the elections planned for October
2009 did not take place, and the elections held in June 2010 brought a new distribution of
political power). The decision had an equally fundamental impact on the position of the
Constitutional Court and its authority. The political awareness lost the idea that a constitu-
tional act can be used to regulate anything, and to avoid constitutional control as a result.

19) Itis no coincidence that both countries partly responded to their positive and
negative experience with the functioning of the Imperial Court as a predecessor of consti-
tutional justice. At the same time, the designation “Constitutional Court” was a response to
the debates concerning its establishment still at the time of the Austro-Hungarian Empire.
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The Czechoslovak provision of law was both not so well known and
not very efficient. For illustration, during its practical existence between
1921 and 1939,” the number of cases tackled by the Czechoslovak consti-
tutional court was the same as the number of cases that the Czech Con-
stitutional Court receives today in the course of a single week.?' That was
one of the reasons why the Constitutional Court was not put back into
operation after WWII. Therefore, when the Czechoslovak Constitution of
1948 was drafted, it was very difficult to argue in favour of constitutional
justice because the original provision of law of 1920 did not turn out to
work at all. A concept where the task of constitutionality control was del-
egated to the Presidium of the National Assembly thus won.” It needs to
be added for the sake of completeness that a proposal for the establishment
of the Constitutional Court was made in 1948. The Constitutional Court
was to be entrusted with the exercise of control over the constitutional-
ity of laws and other legal regulation, protection of political parties from
dissolution, was to hear constitutional complaints and resolve competency
disputes. However, following the power shift after the Communist Party
came to power in February 1948, this proposal stood no chance of suc-
cess. However, the idea continued to live in theory, and was practically
implemented in 1968 in the formulation of the provision on constituti-
onal complaint.

3. The influence of the 1963 Yugoslavian Constitution
on the system of constitutional justice
in Czechoslovakia in 1968

The Yugoslavian constitutional justice system was of great importance
in this regard, in additional to the Austrian model and negative experience
with constitutional justice in Czechoslovakia between 1920 and 1938. We
must not forget that works by Yugoslavian authors were included in spe-
cialized libraries in Czechoslovakia at the time. Moreover, mutual personal
contacts between lawyers, economists and political scientists from the two

See for instance a basic impetus in Jellinek, G.: Ein Verfassungsgerichtshof fiir Osterreich.
Wien : Alfred Holder 1885.

20) During the existence of the independent Slovak State, this concept was adopted
by the Constitutional Senate pursuant to Act No. 20/1942 adopted by the Assembly (Diet)
of the Slovak State. However, it did not engage in any practical activities.

21) Historical treatises provide varying numbers of petitions, the highest being 65.

22) Which was, by the way, also influenced by the Constitution of the Federal
People’s Republic of Yugoslavia of 1946.

23) However, the Presidium of the National Assembly never served this function
in practice (nor did it engage in legal interpretation of laws).
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countries were fairly frequent in the 1960s.** Contrary to that, they were
more of an exception later on, and were largely disrupted after the reform
leadership of the Communist Party fell.””

There is no doubt of the influence of the Austrian and German solu-
tions, and the Yugoslavian solution in particular, although it was not talked
about much. First and foremost, the role of the social order with a single
ruling party played a role in the process. It demonstrated that it was pos-
sible even in a system where the constitution is not based on a division of
power, but rather on its unity expressed by the position of representative
assemblies at all levels. It is probably a paradox that what was voiced in the
introductory paper of the President of the Constitutional Court, Dr. Dragisa
B. Slijepcevi¢ as criticism,? could serve to quell the fears of the high echelon
of the Communist party, i.e., that constitutional justice could be dangerous
not only in terms of ideology, but also in terms of their power.”

The solution adopted in Czechoslovakia with a view to reconciliation
of the principle of unity of power embodied by the Federal Assembly and
control over constitutionality of laws, is based precisely on the concept found
in Yugoslavia, and later on modified between 1982 and 1997 in Poland,*
where legal theory also closely monitored the developments taking place in
Yugoslavia.”” The provision of law was adopted on October 27, 1968 in rather

24) Finally, I can state here that one of the few visible proofs of the Yugoslavian
influence on the preparation of the Czechoslovak provision of law for constitutional justice
in 1968 is a paper by Dragos$ Denkovi¢ at the 3rd year of Czechoslovak-Yugoslavian Days
held in Prague in September 1968, also dedicated to this issue. See Drago$, D.: Zachovdni
zdkonnosti a prava obéanii v jugosldvském pravu. Pravnik, 1969, Year 108, Issue 5

25) It was no coincidence that even limited translations of some of the works by
E. Kardelj were only published in Czechoslovakia in the 1960s.

26) Iam referring to his mention in the introductory paper at this conference that
between 1963 and 1974, the Constitutional Court in Serbia did not annul any law on the
grounds of its unconstitutionality.

27) However, this did not apply to the Constitutional Court of Yugoslavia which
also issued decisions (eight in relation to federal laws, and eight in relation to laws of the
republics) annulling provisions of individual laws in this regard. Cf. Deset godina rada
Ustavnog suda Jugoslavije. Beograd 1973, pp. 54-56.

28) It was possible for a judgment of the Constitutional Tribunal of the Republic of
Poland to be outvoted by the legislative assembly by a majority required for a constitutional
amendment, whereby it did not enter into force and the provision of law ratified by the
Sejm (Diet) applied instead. The new 1997 Constitution of the Republic of Poland removed
this peculiar procedure. At the original basis of this concept, see for instance Trybunat
Konstytucyjny. Wydawnictwo Uniwersytetu Wroctawskiego 1987; Czeszejko-Sochacki,
Z.: Moc wigzgca orzeczeni Trybunatu Konstytucyjnego. Panstwo i prawo, Year 1986, Issue 6.

29) Of the many works from that time, see for instance Ciemniewski, J. Ustawa
w jugostowiatiskim systemie konstytucyjnym. Warszawa: Osslineum 1977, in particular p.
183 n.; Szymczak, T. Jugostawia paristwo federacyjne. L6dz: Wydawnictwo Lodzkie 1982,
in particular p. 389 n., and the Polish literature provided therein.
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difficult conditions of a state occupied by foreign armies two months earlier.
It was not quite clear till the last moment whether constitutional justice
would be contained in the constitutional law on the Czechoslovak federa-
tion. That was due to the fact that there was moreover an ongoing dispute
whether it would not be just another court which then should become a
part of the pending constitutional law on courts and the public prosecutor’s
office.*® The constitutional court in Czechoslovakia could thus decide on
legal regulations at three levels. Its task was to ensure constitutionality of
federal laws (a), compliance of constitutional laws of the federation and the
republics with laws of the republics (b), and constitutionality and legality of
secondary legislation of both the federation and the republics. Pursuant to
Article 87 of the constitutional act on the Czechoslovak federation, it thus
decided on the following:

a) compliance of the Acts of the Federal Assembly and statutory meas-
ures of its Presidium with the Constitution of the Czechoslovak
Socialist Republic.

b) compliance of the Constitutional Acts of the Czech National
Council and Slovak National Council with the Constitution of the
Czechoslovak Socialist Republic and on compliance of the Acts of
national councils with the Constitution of the Czechoslovak Social-
ist Republic,

¢) compliance of the Decrees of the Government of the Czechoslovak
Socialist Republic and generally binding legal regulations of the fed-
eral ministries, federal committees and other federal bodies of state
administration and on the compliance of government directives in
both republics and on generally binding directives of ministries and
other official central bodies of state administration of the republics
with the Constitution of the Czechoslovak Socialist Republic and
Acts of the Federal Assembly.

As in Yugoslavia, the key issue was the nature of the consequences
of such a decision. This was addressed by the provision of Article 90 of
the constitutional act on the Czechoslovak federation, in essence using the
Yugoslavian model (Article 245 of the Yugoslavian Constitution of 1963).
The dispute over the consequences of such a decision was then reflected
in the provision of Article 90 of the constitutional act on the Czechoslo-

30) Ultimately, opinions of experts prevailed according to which the Constitu-
tional Court, given its function in the system of the supreme bodies of the state, is to differ
from general courts, and thus, a contrario, a provision must be made for it in the system
of bodies of the newly formed federation. It needs to be added that constitutional justice
would not have been provided for in Czechoslovakia otherwise. The above-referenced
constitutional act on the federalization of the judiciary was approved as late as December
1969 when a completely new leadership of the Communist Party and the state and other
political circumstances not favoring this institution were already in place.
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vak federation, according to which “Should the Constitutional Court of the
Czechoslovak Socialist Republic find disaccord among regulations within the
meaning of Article 87, it shall rule that the concerned regulations, their sec-
tions or alternatively certain provisions cease to remain effective. The respective
bodies are obliged within six months of the publication of the Judgment of the
Constitutional Court of the Czechoslovak Socialist Republic to ensure compli-
ance of the concerned regulations with the Constitution of the Czechoslovak
Socialist Republic or alternatively with other laws of the federal Assembly.
Shall they fail to do so the concerned regulations, their sections or alternatively
certain provisions shall become unenforceable within six months after the date
of publication of the judgment.>!

A turther influence of Yugoslavia can be observed in the area of the
advisory function of constitutional courts. In 1968, it was stipulated in Ar-
ticle 89 of the constitutional act on the Czechoslovak federation that “the
Constitutional Court of the Czechoslovak Socialist Republic may initiate im-
provements of the legislation of the Czechoslovak Socialist Republic as well
as of the legislation of both Republics“. This shows the influence of both the
provision of law (Article 244 of the 1963 Constitution) and the practice of
the Yugoslavian Constitutional Court.”

The institute of decisions made by the constitutional court at will,
at its own initiative, was also adopted,” as Art. 93 (2) stipulated that “The
Constitutional Court of the Czechoslovak Socialist Republic may commence its
own initiative proceedings upon its own decision”. Such solution is completely
unacceptable to us today.** Further, the constitutional act on the Czecho-

31) This was quite clearly modeled on Article 245 of the Yugoslavian Constitution
of 1963, but not on its Article 247. The problem of concrete impact of such a decision, ad-
dressed between 1963 and 1974 in Yugoslavia in the form of different effects of a decision
ex tunc (“ponistenje® in Serbian) or ex nunc (“ukidanje“), was not addressed by Czecho-
slovak theory before 1992 due to lack of practice. Cf. for instance Mratovi¢, V., Filipovi¢,
N., Sokol, S.: Ustavno pravo i politicke institucije : (SER] i komparativno). Zagreb : [Pravni
fakultet, Centar za stru¢no usavr$avanje i suradnju s udruzenim radom], 1981, pp. 514-517.

32) Ad the practice of the Yugoslavian Constitutional Court, see Deset godina rada
Ustavnost suda Jugoslavije. Beograd 1973, p. 57.

33) Article 242 of the Yugoslavian Constitution of 1963 may have served as a
model here.

34) In the current legal situation, the Constitutional Court of the Czech Republic
may review the constitutionality of a legal regulation at will only “If in connection with de-
ciding a constitutional complaint, a Panel comes to the conclusion that a statute or some other
enactment, or individual provisions thereof, the application of which resulted in the situation
which is the subject of the constitutional complaint, is inconsistent with a constitutional act, or
with a statute, if the complaint concerns some other enactment, it shall suspend the proceed-
ing and submit to the Plenum a proposal, pursuant to Article 87 para. 1, lit. a) or b) of the
Constitution, for the annulment of that statute or other enactment. Should the Plenum come
to such a conclusion in connection with deciding a constitutional complaint, it shall institute
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slovak federation in its Article 93 (3) relied on two decision-making stages,
whereby the Constitutional Court would first decide on admissibility, and
only then on merit. This specifically meant that “the Constitutional Court of
the Czechoslovak Socialist Republic may commence proceedings upon initia-
tives of citizens and organizations.“>

As regards the protection of constitutionally guaranteed rights and
freedoms of individuals, it was possible to follow up on the institute of con-
stitutional complaint as used in the principal act on the Imperial Court
of 1867.% While in 1920, the constitutional complaint was not adopted in
Czechoslovakia,” in 1948, the constitutional complaint was a part of the
above-mentioned unsuccessful proposal for the introduction of constitu-
tional justice. The formulation of Article 92 of the constitutional act on the
Czechoslovak federation followed up on both models when it stipulated
that “the Constitutional Court of the Czechoslovak Socialist Republic shall
decide on protection of the rights and liberties guaranteed by the Constitu-
tion, if such rights and freedoms have been violated by the decision or other
type of interference of federal bodies, provided that the law does not grant any
other judicial protection.“*® In light of the fact that after 1968, the work on

and bring to conclusion a proceeding under Article 87 para. 1, lit. a) or b) of the Constitution
(Art. 78 para. 2 Constitutional Court Act 1993).

35) The Yugoslavian concept of constitutions after 1963 has a significant influence
in this regard: they were viewed not only as the principal laws of the state but also as social
charters organizing the society and its involvement in government and self-government.
After all, as we know, this was expressed in connection with the role of the constitutional
justice system under preparation by a key politician in this area, E. Kardelj, who stated
that the constitutional court cannot be a purely judicial body to assess constitutionality
in a formal legal and static manner, but precisely with a view to the objective social and
political content of the processes which give rise to issues of constitutionality. See Kardelj,
E.: Problemi nase sociajlisticke izgradnje. Kn. 6. Beograd, Beogradski izdavacko-graficki
zavod 1965, p. 141. This approach would have been completely unacceptable to the au-
thors of the 1920 Czechoslovak constitution, or to H. Kelsen. However, the words voiced
at a conference of constitutional courts in Yugoslavia in 1978 would have been equally
unacceptable as they refer to the involvement of constitutional courts in the preparation
of the congress of the Communist Party of Yugoslavia. See Ustavnost i zakonitost i uloga
ustavnih sudova u razvijanju samoupravne socijalisticke demokratije. Beograd, Ustavni sud
Jugoslavije 1978, pp. 9-10.

36) Staatsgrundgesetz vom 21. Dezember 1867 iiber die Einsetzung eines Reichs-
gerichtes. (R.G.Bl. 143/1867) — Art. 3 lit. b): ,,Dem Reichsgerichte steht ferners die end-
gliltige Entscheidung zu tiber Beschwerden der Staatsbiirger wegen Verletzung der ihnen
durch die Verfassung gewihrleisteten politischen Rechte nachdem die Angelegenheit im
gesetzlich vorgeschriebenen administrativen Wege ausgetragen worden ist.*

37) It was de facto replaced with the administrative complaint on which the Su-
preme Administrative Court decided.

38) The inspiration by the provision of Article 241 (2) of the 1963 Constitution of
the Socialist Federal Republic of Yugoslavia is obvious.
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the practical implementation of constitutional provisions on constitutional
justice was suspended, the change in the concept of constitutional protection
of fundamental rights and freedoms by constitutional courts in Yugoslavia®*
played no role in the fate of this provision. Nonetheless, it was interesting
what concepts were formed in the process of preparation of the act on the
Czechoslovak Constitutional Court at the beginning of 1969.

It became apparent here that Article 92 in essence only creates a sub-
sidiary power of the Constitutional Court, however, completely differently
from our understanding of the subsidiarity principle as currently entrenched
in Section 75 of the Act on the Constitutional Court.*” This was aptly ex-
pressed by one of the members of the committee working on an implement-
ing guideline for the Act on the Constitutional Court who noted that “the
constitutional act on courts and public prosecutor’ offices will have to ensure
that this power only comes to play in exceptional cases.“ We thus see in this
context that it was supposed to have been something completely different
from what we know from the current provision of law.* Interestingly, there
were supposed to be two alternatives for a decision on a constitutional com-
plaint. Under the first alternative, the Constitutional Court could directly
annul an individual legal act, and the issuing body would subsequently be
bound by the legal opinion of the Constitutional Court. Under the second
alternative, the Constitutional Court could merely state that a violation of
constitutionally guaranteed rights and freedoms occurred, and the body
would be bound by its legal opinion and was to proceed in accordance with
the law in order to rectify the situation. Therefore, a constitutional complaint
in the true sense of the word would de facto not be provided for under the
act on the Czechoslovak federation under our conditions.*

39) Save for the Constitutional Court of Croatia (Article 412 of the 1974 Consti-
tution of Croatia), this formulation no longer appears in the constitutions of the federa-
tion and the federal republics of 1974. Cf. Ustavi i ustavni zakoni. Zagreb, Izdavacka kuca
Informator, 1974, pp. 639, 694-695. For a detailed rationale of the underlying premises see
Dordevi¢, J.: Ustavno pravo. Beograd, Savremena administracija 1978, pp. 777-780.

40) A constitutional complaint is inadmissible if the complainant failed to exhaust
all procedures afforded him by law for the protection of his rights.

41) The Constitutional Court of the Czech Republic currently decides on over
4 thousand constitutional complaints per year; an overwhelming majority of the com-
plaints is directed against court decisions, and less than one half of that number con-
tests decisions of the Supreme Court or the Supreme Administrative Court. Between
1993 and 2012, such constitutional complaints numbered approximately 54 thousand,
while the other petitions (in particular for a review of constitutionality of legal re-
gulations) numbered approximately 1 thousand. Detailed statistics can be found at:
http://www.usoud.cz/fileadmin/user_upload/ustavni_soud_www/prilohy/Rocni_statistic-
ke_analyzy 2012.pdf.

42) The concept of the constitutional complaint is completely different at pres-
ent. It is directed in particular against final decisions of general courts. Moreover, it may
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However, the Yugoslavian provision of law for constitutional justice
of 1963 was not adopted as a whole. It was more of an inspiration. In this
context, I would like to mention Miodrag Jovici¢, who stressed in his works
in the area of comparative constitutional law that may inspire all of us up to
this day (for instance, Savremeni federalizam, O ustavu, Zakon i zakonitost)
that even if the wording of the constitution was identical ad litteram, the
outcome of its application will always reflect the reality of the specific state
or federation. Therefore, when I talk about differences, what I have in mind
is that an identical provision of law would undoubtedly work differently in
the different conditions of Czechoslovakia than in Yugoslavia 50 years ago.

At the same time, we can find many differences in the two provisions
of law. For instance, as regards the issue of effect of decisions of the Con-
stitutional Court, a term of 6 months was stipulated for the rectification
of an unconstitutional or unlawful situation even where the Czechoslovak
Constitutional Court decided on compliance of the Decrees of the govern-
ment of the Czechoslovak Socialist Republic and generally binding legal
regulations of the federal ministries, federal committees and other federal
bodies of state administration and on the compliance of government direc-
tives in both republics and on generally binding directives of ministries and
other official central bodies of state administration of the republics with the
Constitution of the Czechoslovak Socialist Republic and laws of the Federal
Assembly. Under the model for this provision, this did not apply to this type
of legal regulations in Yugoslavia (Article 247), and they could be annul-
led directly.

The second difference in this area was a missing express provision
for the resolution of conflict between an ordinary federal law and republic
law. However, this difference as opposed to the express Yugoslavian provi-
sion (Article 241 (2) of the 1963 Yugoslavian Constitution) was only il-
lusory. although it was capable of causing great problems in practice. The
idea was that a detailed definition of the division of legislative powers of the
federation and the republics in the constitutional act on the Czechoslovak
federation (Articles 7 through 38) would lead to a situation where such
dispute will be approached as a violation of the constitutional division of
legislative powers either by the Federal Assembly, or the National Council
of the republic. Therefore, it was not to involve a direct conflict between

be joined with other petitions pursuant to Section 74 of the Act on the Constitutional
Court. Section 74 stipulates as follows: “A complainant may submit, together with his con-
stitutional complaint, a petition proposing the annulment of a statute or some other en-
actment, or individual provisions thereof, the application of which resulted in the situation
which is the subject of the constitutional complaint, if the complainant alleges it to be in
conflict with a constitutional act, or with a statute, where the complaint concerns some other
enactment.“ The Constitutional Court even annulled a constitutional act upon such acces-
sory petition.

384



laws of the federation and its subjects, but rather a conflict between laws
of the federation or the republics and provisions of the federal constitution
on competences.

Moreover, I deem it necessary to note in this context that the constitu-
tional act on the Czechoslovak federation of October 27, 1968 was originally
viewed as provisional. The provision of Article 142 (2) of this constitutional
act stipulated that “both Republics shall adopt their own Constitutions togeth-
er with the adoption of the Constitution of the Czechoslovak Socialist Republic.
Until the Constitution of the Czech Socialist Republic and the Slovak Social-
ist Republic are enacted, the constitutional status and rule of these Republics
shall be governed by the present Constitutional Act and other constitutional
provisions.“ However, as a matter of fact, no federal constitution had ever
been adopted.” Twenty years later, in 1987, its drafting was begun but then
suspended again after the Velvet Revolution.*

Another interesting difference was in the definition of requirements
applicable to the office of judge of the Constitutional Court. While the Yu-
goslavian provision of law did not stipulate any special requirements, the
constitutional act on the Czechoslovak federation stipulated that members of
the Constitutional Court of the Czechoslovak Socialist Republic are elected
by the Federal Assembly for a period of 7 years. A judge of the Constitutional
Court may be elected for a maximum of two electoral terms, a further condi-
tion being that “a citizen who is eligible to be elected for the Federal Assembly,
has reached the age of 35, possesses a university degree in the area of law, and
has been actively engaged in the legal profession for a period of 10 years may
be elected as a member of the Constitutional Court of the Czechoslovak So-
cialist Republic.“ Yugoslavia did not recognize such stringent requirements
on professional credentials. This is evidenced both in literature,* and in
Yugoslavian practice at the time.*

43) The column “Nad prfipravou nové tstavy* was cancelled in the Pravnik journal
in mid-1969.

44) In this context, the two national councils actually adopted a resolution waiv-
ing their right to adopt their own constitutions, and voiced their consent to the theretofore
regulation of constitutional arrangements in the federal constitution. Revocation of consent
to this decision was one of the first acts of both national councils after the balance of power
shifted and the ruling Communist Party fell in November 1989.

45) This requirement was expressly examined by Caca, D.: Ustavnost i zakonitost
u SFR] i uloga ustavnih sudova u njihovoj zastiti. Beograd: Savremena administracija 1974,
p. 92, when he stressed that the constitution and constitutional order cannot be (and are
not) an exclusive domain of legal experts.

46) On this occasion, I personally remember the discussion I had on this topic
with the General Secretary of the Constitutional Court of Yugoslavia, Uro$ Golubovi¢,
during my stay in 1978; he tried to point out to me, using practical examples of judges of
the constitutional court who were non-lawyers (mainly politicians), that it can be an asset
for the decision-making practice of such court.
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4. Influence of the 1963 Yugoslavian Constitution on the
constitutional regulation of constitutional justice
in Czechoslovakia in 1991

This much for at least a few comments on the importance we at-
tach in the Czech Republic to the 50th anniversary of the establishment of
the Constitutional Court of Serbia (and other constitutional courts of the
former Yugoslavia). I would like to add for the sake of completeness that
this model, with a view to the principle of unity of power (although without
the constitutionally guaranteed leading role of the Communist Party), was
implemented when the Constitutional Court of the Czechoslovak Federa-
tion de facto started operating in 1992. A vast majority of those provisions
was incorporated into the constitutional act on the Constitutional Court
(No. 91/1991 Coll. of Laws). While in the conditions of a democratic rule
of law, the initiating social functions of the Constitutional Court no longer
applied, the basis, i.e., respecting the position of the Federal Assembly, re-
mained unchanged.

Naturally, more than 20 years have passed since the chapters of exist-
ence of our federations closed. Our constitutional courts now work in com-
pletely different conditions of independent states, and the Czech Republic in
turn has been a part of another community of states — the European Union
— for ten years. That also brings many new issues.

Only the process and consequence of decisions on compliance of
constitutional laws of the federation and the republics changed. First and
foremost, the Constitutional Court now could not decide without the in-
volvement of constitutional courts of the republics since Article 3 lit. b) of
the above-referenced constitutional act stipulated that “in matters involving
conformity between constitutional acts of the Czech National Council and
Slovak National Council and constitutional acts of the Federal Assembly the
Constitutional Court shall request the opinion of the Constitutional Court of
the respective Republic before it issues its own Judgment.”

Another peculiarity was the strengthened position of constitutional
laws of the republics, although not to the extent provided for in the Yu-
goslavian Constitution of 1974 in its Article 378, pursuant to which the
Constitutional Court was merely entitled to express an opinion on a
conflict between the federal constitution and a constitution of a repub-
lic. Therefore, there was no express provision for a further legal process
in case of such conflict, and this created prerequisites for the occurrence
of virtually legally unsolvable situations in the federation where there is
no single prevailing political power. Reliance on political deals* is a road

47) That is how the provision of law was explained by Kristan, I.: Soustava
ustavnich soudu v Jugoslavii. Pravnik, Issue 1, p. 47. Caca, D.: ibid, p. 255, placed an even
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to hell in such situations. And finally, the chosen way to constitution-
al solution of preservation of the federation was not successful in either
of the former Communist federations (Soviet Union - disputes over the
validity of the referendum, Yugoslavia - no comment, Czechoslovakia -
a constitution-based agreement on the termination of the federation’s
existence).

In this regard, the Czechoslovak provision of law went further and
enabled the Constitutional Court to voice this conflict. However, there was
a fundamental difference as compared to the statement of unconstitution-
ality in case of other legal regulations (ordinary laws, legal enactments).
In such case, “the concerned regulations or alternatively certain provisions
thereof shall cease to be effective; the bodies that had issued such regulations
are obliged within six months of the date of the publication of the judgment
of the Constitutional Court to ensure compliance of the concerned regula-
tions with the constitutional acts, international treaties or alternatively with
the acts of the Federal Assembly. Should they fail to do so, such acts, their
parts or provisions shall cease to remain enforceable after six months from
the date of the publication of the judgment; the above shall not apply to
the constitutional acts of the Czech National Council and Slovak National
Council. “

To tell the truth, the formulation of this provision was not quite clear
as the federation would be in a difficult position if a conflict between the fed-
eral constitution and the constitution of the republic were to be pronounced,
in that how it would enforce its decision against the will of the republic.*®
On the other hand, even if the republic respected the decision but claimed
to need more time to reconcile the conflict, it would mean that it would
either be without a constitution, or could operate even in conflict with the
federal constitution.® Arguably, this situation occurred after the Constitu-
tion of the Slovak Republic was adopted on September 1, 1992. However,
the Constitutional Court was not given an opportunity to comment on it
because none of the parties in interest filed any application to that effect.
Moreover, it could not have been expected in any case because the decision
on the dissolution of the federation by the end of 1992 had already been
made, and numerous constitutional amendments adopted since October
1992 in order to enable the two republics to prepare for their independent
existence in good time and through legal means.

greater stress on political means and political decisions, but that was still in 1974 where
such role was linked to the operation of the Communist Party.

48) The manner in which enforceability of decisions of the Constitutional Court
of the Czech Republic or the Constitutional Court of the Czechoslovak Federation would
be ensured was never provided for expressly.

49) Legally speaking, it would not be possible to force the national council to
rectify the situation.
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5. A few words in conclusion

In conclusion, please let me make a comment in a personal vein. I
note with pleasure on the occasion of the 50th anniversary that I was one
of the exceptions that continued to be interested in the development of
constitutional law in Yugoslavia at the time. Following an extended effort, I
was able to acquaint myself with the activities of the Constitutional Court
of Yugoslavia and the Constitutional Court of Serbia here in Belgrade in
1978, if only for three months. My library still includes Bulletins of the
Constitutional Court which helped me get my bearings in this new area. So
I personally am celebrating the 35th anniversary of my acquaintance with
constitutional justice of the former Yugoslavia, and I always remember my
former mentors, Pavle Nikoli¢, Vojislav Simovi¢ and Jovan Djordjevic, as
well as other colleagues from the Institute of Social Sciences and the Institute
of Comparative Law, with gratitude.

Please accept greetings from the President of the Constitutional Court
of the Czech Republic, Pavel Rychetsky, and my colleagues on this impor-
tant occasion not only as an expression of formal recognition, but also as a
reminder of a distant and fruitful cooperation and friendly relations that we
will hopefully be able to renew. I would like to stress that it is not a merely
formal expression of recognition of the influence Yugoslavian justice had in
Czechoslovakia in 1968 when many solutions based on Yugoslavian, Aus-
trian (as you know, we have had a long common constitutional history) and
German experience were reflected in our act on the Czechoslovak federa-
tion. That Yugoslavian constitutional justice enjoyed international recogni-
tion from the beginning is evidenced by the fact that the first international
conference of European constitutional courts was held in Dubrovnik in
1972, an initiative which still continues as demonstrated by the preparations
of the XVI congress of constitutional courts already.

Over the past 50 years, Yugoslavian constitutional justice in the form
of the federal constitutional court and constitutional courts of the federal re-
publics and autonomous territories became an important part of the concept
of European constitutional justice. I am pleased to note that this historical
experience goes to show, even at this conference, that the institute of con-
stitutional justice is something that continues to unite, rather than divide,
the former federal republics of Yugoslavia, today independent states. And
that is the most precious finding I will take away with me from Belgrade.

Abstract

The paper analyzes the influence of Yugoslavian constitutional legisla-
tion and constitutional justice on the constitutional system in the Czech Re-
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public (or formerly in Czechoslovakia). A general introduction, in which the
author also makes general comments on changes in the working mechanics
of the Constitutional Court of the Czech Republic after entry into the EU,
is followed by the core of the paper consisting of four chapters providing an
overview of Serbian-Czech legal inspirations. The first chapter is dedicated
to the oldest period, the second to the situation between the world wars and
shortly thereafter. The third chapter deals with the influence of the Yugosla-
vian Constitution of 1963 on the constitutional provision for constitutional
justice in Czechoslovakia in 1968, and the forth with the influence of said
constitution of 1963 on the constitutional provision for constitutional jus-
tice in Czechoslovakia in 1991. The final contemplation is devoted to the
inspiring and unifying significance of the institute of constitutional justice.
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Prof. Dr. Milan Markovi¢
President of the Constitutional Court of Montenegro

THE POSITION AND PERSPECTIVE
OF CONSTITUTIONAL JUSTICE

Introduction

It is the historical development of constitutional justice of several dec-
ades, from the foundation of the Constitutional Court of Austria in 1920
to Czechoslovakia, Spain, Italy, Germany, France, Portugal, Poland, Russia,
Kazakhstan, to distant South Africa (1996-1997)%, that is the best confir-
mation of its essential importance in the protection of the constitution and
constitutionality, human rights and freedoms, development of democracy
and the rule of law”.

Constitutional justice, as a special state institution of high authority,
which is responsible for the protection of constitutionality, is a more recent
achievement which has been, in the course of its constant development and
activity (,,law in public action”), faced with various challenges and dilemmas,
as well as with open questions for the solution of which constant reforms
are required. *

The Position of the Constitutional Court of Montenegro
in the System of Division of Power

In the preamble of the Constitution of Montenegro*, promulgated on
22 October 2007, the emphasis is laid on the rule of law (in addition to other

1) South Africa, Cape Town, hosted the First World Conference of Constitutional
Courts (23-24 January, 2009), which tackled the topic: ,, Influential Constitutional Justice:
Its Influence on Society and Development of Global Human Jurisprudence’, organised by
the Constitutional Court of South Africa and the Venice Commission. In its work, the
Constitutional Court of South Africa was assisted by the Federal Constitutional Court of
Germany. P.Haberle, op.cit., p. 119, 193.

2) The triumphant walk of the (German) notion of the state ruled by law together
with the Anglo-American notion of ,the rule of law* and ,,due process“ is evident in the
reforming states of Eastern Europe. I. P.Haberle, op. cit., p. 238.

3) Petar Haberle, Ustavna drzava, Zagreb, 2002.

4) Official Gazette of Montenegro, no. 1/07
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basic values, such as: freedom, peace, tolerance, respect of human rights and
freedoms, multiculturalism and democracy) as a basic duty (commitment)
of its citizens.

The constitutional system of Montenegro rests upon the division of pow-
er in the form of the parliamentary system. Departure from the parliamentary
system is reflected in a direct election of the president of Montenegro.”

State authority in Montenegro has been based on the principle of divi-
sion of power into legislative, executive and judiciary. Executive and legislative
branch are subject to the supervision of judiciary power, as the latter exercises
review of the legality of its individual acts. On the other hand, judicial deci-
sions are not subject to the supervision of the two other branches of power.
It is established by the Constitution that the principle of division of power
rests upon their balance and mutual control. Legislative and executive power
influence constitutional power and judiciary power in the way that they pro-
pose and enact laws which organise the Constitutional Courts and regular
courts work and ensure the conditions for their unhindered unfolding. Beside
a horizontal, there is also a vertical dimension in the division of power, which
is limited by the constitutionally guaranteed right to local self-government.

In this triple division, the Constitution reserves a special place for the
Constitutional Court. The Constitution has, generally speaking, chosen the
Austrian-European continental model of constitutional justice. The Consti-
tutional Court has been apart from the structure of state authority’, as an
instrument of constitutionalisation in the sense of limitation and control
of the state power, as a special body, which protects constitutionality and
legality, i.e. the constitutional and legal order, human rights and freedoms
guaranteed by the Constitution. As the guardian of constitutional democ-
racy, the Constitutional Court decides in situations when other bodies of
state authority do not solve disputes in conformity with the principle of
the rule of law.®* The meaning of the principle of division of power is not

5) ,The President of Montenegro is elected according to the general and equal
right to vote, by immediate and secret voting“ (Article 96 of the Constitution).

6) In local self-government, deciding is immediate or through freely elected
representatives; the right to local self-government comprises the right of citizens and the bodies
of local self-government to regulate and administer certain public and other affairs, based
on their own accountability and in favour of local citizens (Article 113 of the Constitution).

7) Power has been regulated according to the principle of division of power
into: legislative, executive and judiciary; legislative power is exercised by the Parliament,
executive power is exercised by the Government and judiciary power by courts; power
is limited by the Constitution and law; constitutionality and legality is protected by the
Constitutional Court (Articles 11, p. 1, 2, 3 and 6 of the Constitution).

8) Montenegro is an independent and sovereign state, with republic polity; it is
a civil, democratic, ecological and social justice state, based on the rule of law (Article 1
of the Constitution).
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organisational and functional separation of the three fundamental branches
of power, but that of enabling their mutual control and striking a balance
between the carriers of the highest functions of the state.

The financial means for the functioning of the Constitutional Court
are provided in a separate division of the budget of Montenegro. The Consti-
tutional Court prepares the proposition for an annual budget of Montenegro
for the work of the Constitutional Court and communicates it to the Gov-
ernment of Montenegro®. The Ministry of Finance prepares a draft law on
the state budget. The Government of Montenegro drafts a proposition for
the law on the budget which is passed by the Parliament of Montenegro for
all user units, thus also for the Constitutional Court of Montenegro. The
president of the Constitutional Court can participate in the sitting of the
Parliament which discusses the proposition on the budget of Montenegro."

The Parliament of Montenegro passes the Law on the Constitutional
Court which regulates the organisation of the Constitutional Court of Mon-
tenegro, proceedings before the Constitutional Court and other questions of
relevance for the Constitutional Court’s work. The Constitutional Court does
not take part in the procedure of proposing and passing of the Law. The Law on
the Constitutional Court of Montenegro' promotes the principle of the Con-
stitutional Court’s independence, according to which ,,no one can influence
the Constitutional Court, when it is deciding questions from its jurisdiction. “2

The Composition of the Constitutional Court of Montenegro
By the Amendments 15 and 16 to the Constitution of Montenegro,

of 31 July 2013 (Official Gazette of Montenegro), the manner of selection*?
of the president and judges of the Constitutional Court, the length of their

9) Article 90 of the Law on the Constitutional Court of Montenegro.

10) Article 91 of the Law on the Constitutional Court of Montenegro.

11) Official Gazette of Montenegro, No. 64/08, of 27 October 2008.

12) “The Constitutional Court decides independently and autonomously the questions
from its jurisdiction, determined by the Constitution of Montenegro. No one may influence
the Constitutional Court when deciding the questions from its jurisdiction.” (Article 2)

13) The Constitutional Court judge is selected and dismissed by the Parliament,
as follows: two judges on the proposal of the president of Montenegro and five judges on
the proposal of the competent working body of the Parliament according to the announced
public invitation which is carried out by the proponents. The Constitutional Court judge
is selected out of prominent lawyers, with at least 40 years of age and 15 years of working
experience in the legal profession. The Constitutional Court judges elect their president
from among themselves to a three years’ term of office. The same person may be elected
only once as the president and a judge of the Constitutional Court. The president and a
judge of the Constitutional Court cannot perform the function of a member of parliament
or any other public function, nor any other activity.
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term in office, as well as the manner of deciding in the proceedings upon
a constitutional appeal, have been changed.'* The reasons for the termina-
tion of functions of the Constitutional Court’s president and judges are also
provided in the Constitution."

The president and judges of the Constitutional Court enjoy functional
immunity.'® This means that the president or a judge of the Constitutional
Court cannot be held accountable for criminal or other offences if he or she
has expressed his or her opinion or has voted when discharging his or her
judicial duties. A criminal action cannot be brought against the president
or a judge of the Constitutional Court, nor can their detention be ordered,
without a permission of the Parliament, unless they were caught commit-
ting a criminal offence which is sanctioned in the law by more than five
years imprisonment. The president or a judge are relieved of their duty
before the term of office to which they have been elected ends, at their own
request, when they meet the requirements for old-age pension, or if they
are sentenced to an unconditional imprisonment, if they are sentenced for
an act which makes them undeserving of the discharge of this function,
if they permanently lose the capacity for performing their function or if
they publicly express their political allegiances.'” The Law on the Constitu-
tional Court provides, in more detail, for the procedure’® of establishing the

14) The Constitutional Court decides a constitutional appeal in a chamber
composed of three judges. The chamber can decide only unanimously and in full
composition. If a unanimous decision is not achieved, the constitutional appeal shall be
decided by the Constitutional Court in conformity with paragraph 1 of this Article.

15) The Constitution of Montenegro has stipulated four grounds for cessation of
functions of the president or a Constitutional Court judge: 1) before the end of the term
of office at his or her own request; 2) when he or she meets the requirements for old-
age pension; 3) if he or she has been sentenced to unconditional imprisonment; and 4)
suspension (Article 54 of the Constitution).

16) ,Functional immunity is also enjoyed by the president of Montenegro, the
president and members of the Government, the president of the Supreme Court, the
president and judges of the Constitutional Court, the Public Prosecutor of the State.”
(Article 86, paragraph 4 of the Constitution).

17) Article 154, paragraph 1 and 2 of the Constitution.

18) ,, A Constitutional Court judge files a motion for the cessation of his function
before the expiry of his term of office to which he has been selected by the president
of Montenegro and the Parliament; if the Parliament does not make a decision on the
proposition from paragraph 1 of this Article, within 30 days of its submission, the function
of the Constitutional Court judge is terminated after the expiry of this date.“ (Article 7)

»1f criminal action has been brought against the president or a judge of the
Constitutional Court, the competent court is obliged to, without delay, notify the
Constitutional Court; in the event under paragraph 1 of this Article, a motion alleging
that the president of the Constitutional Court does not discharge his duty may be submitted
by at least three judges of the Constitutional Court, and a motion that a judge of the
Constitutional Court does not discharge his duty may be submitted by the president of
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reasons for the termination of the judicial function, before the term of office
to which they are selected ends.

Jurisdiction of the Constitutional Court of Montenegro

Jurisdiction of the Constitutional Court is entirely a constitutional matter
(materia constitutionis) and it has been determined by the method of enumera-
tion (taxative enumeration). Within its nine competences," the Constitutional
Court solves all forms of ,violations of the Constitution, among which are
constitutional disputes which are not typical ,,constitutional disputes“ (electoral
disputes and disputes over the results of a referendum, which are not the com-
petence of these courts). The Constitutional Court decides on the conformity of
laws with the Constitution and ratified and published international agreements;
on the conformity of other regulations and general acts with the Constitution
and law, i.e. on the constitutionality and legality of all general acts and other
regulations which are passed by legislative and executive power.

The basic jurisdiction of the Constitutional Court is review of constitu-
tionality and legality or so-called posteriori normative control, (the protection

the Constitutional Court; the president does not take part in deciding nor does the judge
whose discharge of duty is being decided on.“ (Article 8)

»Ihe initiative for establishing whether the requirements for the cessation of the
judicial function of a Constitutional Court judge have been met, due either to his or her
meeting the requirements for old-age pension, his or her being sentenced to unconditional
imprisonment, or the existence of reasons for his or her suspension, is filed by the president
of the Constitutional Court, and in the case the president of the Constitutional Court is in
question, by at least three judges of the Constitutional Court; for passing a final condemning
judgment against the president or a judge of the Constitutional Court, the competent court
is obliged to notify the Constitutional Court without delay.“ (Article 9)

»The Constitutional Court shall notify the President of Montenegro and the
Parliament, of the expiry of the term of office of a Constitutional Court judge and his or
her meeting the conditions for old-age pension, 6 months before the reason for abandoning
the function comes to effect.“ (Article 10)

19) ,The Constitutional Court decides on: 1) conformity of the law with the
Constitution and ratified and published international agreements; 2) conformity of other
regulations and general acts with the Constitution and the law; 3) a constitutional appeal
due to a violation of human rights and freedoms guaranteed by the Constitution, after all
effective legal remedies have been exhausted; 4) whether the President of Montenegro has
violated the Constitution; 5) the conflict of interest between courts and other bodies of
public authority; between public authorities and local self-government units and between
local self-government units; 6) the ban on work of political parties and non-government
organisations; 7) electoral disputes and disputes considering referendums, which are
not under jurisdiction of other courts; 8) conformity with the Constitution, of measures
and actions of public authorities, taken during a war or an emergency; 9) executes other
functions according to the Constitution. (Article 149 of the Constitution)
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in abstracto), which represents a general asset of European public law (Silvio
Gambino). Laws are subject to constitutional review both in a substantive
and formal sense. In the most important constitutional dispute, review of
the constitutionality and legality of general acts, the Constitutional Court,
after the commencement of the proceedings until the final decision, on the
request of the appellant, i.e. his initiative, in conformity with the Law on the
Constitutional Court®, can suspend the enforcement of an individual act or
action undertaken on the basis of the law or any other general act the consti-
tutionality of which is the object of its examination, if the appellant demon-
strates that its enforcement will cause irreversible detrimental consequences.

All general legal acts, in the legal order of Montenegro, are subject to
the assessment of constitutionality and legality. The Constitutional Court
decides on the constitutionality of all laws and general acts which are passed
by the Parliament of Montenegro and on the constitutionality and legality
of general sublegal acts for enforcement of laws, as well as other general acts
which are passed by the Government of Montenegro (decrees, decisions, etc.).
In addition, the Constitutional Court decides on the conflict of jurisdictions
between executive power (the Government) and courts and units of local
self-government and on conformity with the Constitution of the measures
and actions taken by the Government in the event of a war or an emergency.”!

The Constitutional Court exercises the power of so-called actual re-
view of individual legal acts* (protection in concreto), namely, it protects hu-
man rights and fundamental freedoms in proceedings upon a constitutional
appeal. By this, according to the model of Austria and Germany, far-reaching
constitutional justice is established. In its proceedings, the Constitutional
Court may quash any decision made by regular courts in Montenegro, includ-
ing the decisions of the Supreme Court of Montenegro, as well as other indi-
vidual acts taken by other authorised bodies, if it establishes that these acts
are in violation of the constitutional rights and freedoms of citizens. Excep-
tionally, the Constitutional Court, in the proceedings upon a constitutional

20) Article 43 of the Constitution.

21) Article 149, paragraphs 2, 5 and 8 of the Constitution.

22) With the aim of differentiating ,,a specific constitutional right“ from ,,an ordinary
legal right®, the Constitutional Court has been gradually developing a range of its concrete
legal standpoints, respecting the doctrine of constitutional ,,self-restraint“ while examining
the constitutionality of judicial decisions. When assessing contested judicial decisions, in its
practice the Constitutional Court has limited itself to quashing only the judicial decisions
in which there has been a violation of the constitutionally guaranteed rights and freedoms
and the law of the European Convention, within the limits of its constitutional jurisdiction.
Naturally, the Constitutional Court bases its case-law on the relevant case-law of the European
Court of Human Rights. From the point of view of proceedings upon a constitutional appeal,
also the preventive function of the Constitutional Court is actualized, pursuant to the
provision under Article 35, paragraph 1 of the Convention, that the Court shall admit a case
only after all other remedies have been exhausted.
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appeal, may order the suspension of enforcement of an individual act until
the final decision has been taken, at the request of an appellant, if the appel-
lant demonstrates that the enforcement shall cause irreversible detrimental
consequences.” In this way, in the proceedings upon a constitutional appeal,
the Constitutional Court’s preventive function is effectuated.

Due to a large number of constitutional appeals, after the institute of
constitutional appeal was introduced in 2007*, the Constitutional Court has
been increasingly ,,distancing itself“ from its typical jurisdiction — abstract
control of laws and legal norm. Review of submitted constitutional appeals
in the period 2007-2013 shows constant increase of constitutional appeals.
Due to the ,popularisation” of the institute of constitutional appeals (which
make 85% of the overall number of cases before the Constitutional Court,)
and limited personnel capacities (insufficient number of legal advisors), the
Constitutional Court is faced with a large number of pending cases.

This is definitely contributed to by the fact that, according to the po-
sition of the European Court of Human Rights, taken in the case of Bijeli¢
v. Montenegro and Serbia (judgment, 28 April 2009, No. 11890/05)%, the ap-
plication of the Convention, and by it also the jurisprudence of the European
Court, extends retroactively to 3 March 2004, and not to the date of Mon-
tenegro’s joining the Council of Europe (i.e. 11 May 2007), by which a rather
demanding requirement has been put before the Constitutional Court - the
assessment of conformity of legal order of Montenegro for this period.*

23) Article 52, paragraph 2, of the Law on the Constitutional Court.

24) According to the Resolution of the panel of ministers of the Council of Europe,
from its additional 994 sitting of 9 May 2007, Montenegro is considered a signatory to the
Convention, effective as of 6 June 2006, i.e., as of the declaration of its independence. It is
considered that when Montenegro submitted the documentation for the ratification of the
Convention, on 3 March 2004, it also submitted the declaration in relation to Article 57 of
the Convention, and reservations considering Articles 5 and 6 of the Convention. However,
the European Court of Human Rights has established a different temporal validity of the
Convention with regard to Montenegro ratione temporis and ratione personae. Namely, the
European Court has established that the temporal validity of the Convention with regard to
Montenegro starts as of 3 March 2004, i.e. from the date of the ratification of the Convention
by the former union of states, Serbia and Montenegro.

25) 69... ,considering the practical conditions regulated under Article 46 of the
Convention, as well as the principle that the basic rights which are protected by international
agreements on human rights should indeed belong to individuals who live in the territory
of a given state, signatory to the Convention, regardless of its later dissolution or succession
(see mutatis mutandis, p. 58 of this Judgment). The Court was of the opinion that the
Convention and the Protocol No. 1 have always been in force with regard to Montenegro as
of 3 March 2004, between 3 March 2004 and 5 June 2006, and thereafter (see the positions
53-56 in the text of this Judgment).*

26) ,From the approach taken in the case Bjeli¢ v. Montenegro (2009) by the
European Court, the following general rule results: fundamental rights from international
agreements on human rights, such as the Convention, have to be ensured for all persons
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Apart from the abovementioned, the Constitutional Court is author-
ised to make decisions considering violations of the Constitution by other
bodies of public authority (whether the president of the state violated the
Constitution, etc.), on the conflict of interest between public authorities
which execute judicial and executive power, as well as the conflict of inter-
est between public authorities of local self-governing units and between
individual bodies of local self-government.

Decisions of the Constitutional Court of Montenegro have the effect of
cessation. They end constitutional disputes and remove unconstitutional acts
from the legal system, remedy infringements of constitutional freedoms and
rights of citizens, solve conflicts of interest, establish whether the president
of the state has violated the Constitution, decide on the prohibition of politi-
cal parties or non-government organisations, establish the infringements of
law in the course of elections for public authority bodies, etc.

From the point of view of the element of time - cessation takes effect
ex nunc, and only exceptionally ex tunc, and from the point of view of the
participants in a constitutional dispute, erga omnes and inter partes. In this
sense, the effect of a Constitutional Court decision implies the suspension
of enforcement of the law which ceases to be in force, not only in the future,
but also considering legal relations which emerged before the Constitutional
Court’s decision was published, if the final decision had not been taken con-
sidering them by that date.?’” In this way, the Constitutional Court’s decision
takes effect in a limited way, ex tunc, but also preventively, as the enforcement
of final and valid individual acts passed on the basis of regulations which
may no longer be applied, may not be permitted or enforced, and in the case
their enforcement has started, it shall be suspended.

A decision of the Constitutional Court of Montenegro is generally
binding,”® enforceable® and final,”® and has to be enforced by all subjects it

who live in the territory of the (former) respondent state, regardless of the subsequent
dissolution and succession of this state® Jasna Omejec, ,,Konvencija za zastitu ljudskih prava
i osnovnih sloboda u praksi Europskog suda za ljudska prava- Strasbourski acquis - Novi
informator®, Zagreb, 2013, p. 625.

27) Article 46 of the Law on the Constitutional Court.

28) Generally binding nature of the Constitutional Court’s decision implies that,
after its publication, no one can invoke the law, or other general or individual act, for which
it has been established that it was unconstitutional, i.e. illegal.

29) The binding nature of a decision of the Constitutional Court is expressed in
the obligation of public and other authorities to, within the scope of their rights and duties,
enforce decisions of the Constitutional Court, and the sanction for omission to enforce these
decisions, which amounts to a criminal offence of failing to enforce judicial decisions (Article
395, paragraph 1 of the Criminal Code (Official Gazette of the Republic of Montenegro, No.
70/03, 13/04, 47/06 and the Official Gazette of Montenegro, No. 40/08, 25/10, 32/11 and 40/13).

30) Finality of a Constitutional Court’s decision implies that there are no
legal remedies against it in the legal system of Montenegro, nor can it be discussed.
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refers to. When necessary, the Government of Montenegro,’! at the request
of the Constitutional Court, ensures their enforcement from the budget
sources of Montenegro.

Conclusion

The stated constitutional and other guarantees, however, do not ensure
the real independence of judges of the Constitutional Court in the discharge
of their duties, as constitutionally proclaimed independence of the judiciary,
in itself, does not mean its implementation in the real world. Performing
the constitutional role of the Constitutional Court, within an actual social
context and at an actual point in time, is not possible, without the existence
of, or an obligation to ensure, the adequate working conditions and material
status of judges of the Constitutional Court, which would have, at least, a
legal and organisational, technical and operational expression, as a realis-
tic pre-condition for the implementation of the proclaimed constitutional
principles, effectuating the place and role of the Constitutional Court in the
legal order under the actual circumstances.

Omission to envisage the principles of adequate regulation of judges’ sala-
ries and their working conditions, by a constitutional act, created a legal gap
which may, but does not have to be, regulated by law. Positive legal solutions, in
this area, may be assessed as non-systematic and incoherent. Thus, for example,
the issue of a Constitutional Court judge salary is regulated by the Law,** which
regulates salaries and other issues regarding the carriers of judicial functions.
Without adequate material and technical presuppositions for exercising im-
mediate constitutional judicial authority, with regard to a dominant position of
the bodies of legislative and executive power, their influence, institutional and
extra-institutional, is often inadequately present. The negative criticism of the
Constitutional Court’s work are mostly flat-rate assessments of those who, by
disputing decisions of the Constitutional Court, have been trying to attain their
own political goals, often without even having read these decisions.

This is potentially contributed to by the fact that, according to the
Amendment 16, the highest political body (the Parliament), selects all seven
judges of the Constitutional Court, whereas the provisions under Article 5%

The Constitution does not allow for the examination of decisions on cessation, after its
publication, i.e. its communication to the participants in the proceedings.

31) Article 151, p. 3 of the Constitution.

32) The Law on salaries and other remuneration of the carriers of judicial and
constitutional justice functions (Official Gazette of the Republic of Montenegro, No. 36/07
and 53/07).

33) The Law on the Constitutional Court of Montenegro shall be brought into
compliance with the amendments within 45 days of their enforcement. The publicly
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of the Law on the Implementation of Amendments 1 to 16 to the Constitu-
tion of Montenegro* (Official Gazette of Montenegro, No. 38/13), provides
that for the selection of all judges of the Constitutional Court, there shall
be a publicly announced invitation, within 30 days of the harmonisation of
the amendments with the Law on the Constitutional Court. The provision
under Article 93¢ of the Law on Amendments to the Law on the Constitu-
tional Court of Montenegro, provides that the current president and judges
shall continue to practice until all judges of the Constitutional Court have
been elected, i.e. the necessary number of the Constitutional Court judges
required for the Court’s deciding is achieved, in conformity with the Con-
stitution and this law, from which it ensues that the terms of the current
president and judges end on the grounds of law, and not the Constitution
or the Constitutional Law.

Such manner of election of the judges of the Constitutional Court
and of ending their term of office, does not provide sufficient legal guaran-
tees that their selection shall be done on the basis of objective criteria and
expertise, namely, that the future judges, regardless of their constitutional
term of office (12 years), in the course of their term of office, shall not be
subjected to political suitability of the politicians in power.” Besides, in
Montenegro, as well as in the region, still a completely wrong approach is
evident, according to which the place of the Constitutional Court (its judges
and expert associates), is still positioned within the framework of a regular
judiciary and public administration, though they are not equivalents. It is
worthwhile recalling the statement of Donald Horowitz: “It is unambigu-
ously evident that, in the process of constituting the Court, the greatest risk
of politicisation is present if it is exclusively the function of the Parliament to
select all the judges.“ In addition, the constitutional condition for the selec-
tion of a judge, defined as ,,a prominent lawyer* is a rather vague stand-
ard, so we share the opinion of Dragan Stojanovi¢ that ,the standard of a

announced invitation for the selection of all judges of the Constitutional Court shall be
announced within 30 days from the day of the harmonisation of the regulation under
paragraph 1 of this Article.

34) Official Gazette of Montenegro, No. 46/13, of 2 October 2008.

35) On 8 October 2013, the Government of Montenegro, in a special sitting,
adopted a negotiating position for Chapter 23 (Justice and Fundamental Rights), as well as a
negotiating position for Chapter 24 (Justice, Freedom and Safety), which have immediately
been communicated to the Lithuanian presidency to proceed. By this Montenegro has
fulfilled all obligations in preparation for the opening of both chapters in the area of the rule
of law. What is left is for the European Commission to put together a common negotiating
ground for Chapter 23, (Justice and Fundamental Rights), as well as for Chapter 24 (Justice,
Freedom and Safety), which should then be accepted by the member-states of the European
Union, so that, by the end of the year, an International Conference is organized in which
these two chapters are opened.
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prominent lawyer“ should be ,,precisely defined and objectivised by the
Constitution.”*

In order for the Constitutional Court to be able to efficiently protect
human rights and fundamental freedoms, namely, to consistently implement
the principle of the rule of law, it is important that, in its relationship with
the bodies of legislative, executive and judiciary power, its organisational
and functional independence be factually ensured, and that all the three
kinds of power respect, i.e. execute the Constitutional Court’s decisions,
regardless of their interests or value standpoints in respect of an individual
act. ,An original intention of the constitutional judiciary, which consisted in
the prevention of great injustices”,” is no longer sufficient. In this sense, for
its efficient work and full independence, under the existing circumstances,
it is necessary to change the present law on the work of the Constitutional
Court, as well as to provide it with an independent budget.

Independent constitutional justice, however, does not imply only a
proclamation of its independence, but also the changes in social relation-
ships, the creation of all necessary conditions for its functioning and provi-
sion of guarantees of its full independence, through a corresponding social
and economic status, its economic independence, working conditions and
adequate prestige. Only in this way, the Constitutional Court of Montenegro
may, in the existing normative environment, catch up with the contempo-
rary European tendencies of the constitutional justice protection and fully
contribute to the constitutional and legal development of Montenegro and
the more efficient protection of human rights.

Regulation of the Constitutional Court’s proceedings, conditions for
the election of its judges, end of the term of their office and other issues of
relevance for the work of the Constitutional Court (i.e. the Constitutional
Law), would prevent the legislator from influencing its position, by frequent
changes of the Constitution and laws.

Justice and human rights represent a matter which is negotiated within
Chapter 23 (Justice and Fundamental Rights). Successful implementation
of reforms in this area is a pre-condition for Montenegro to successfully
discharge its duties which ensue from Chapter 23, but this also contributes
to further building of the space of freedom, justice and safety within the
European Union, for the sake of establishing an independent judiciary and
constitutional justice, which could be perceived as trustworthy by the ma-
jority of citizens.

36) Dragan Stojanovi¢: “Premise ustavne kontrole prava i njihovo ostvarivanje u
praksi Ustavnog suda Srbije”, Zbirka, uloga i zna¢aj ustavnog suda u ostvarivanju vladavine
prava, Republika Srbija, Ustavni sud Srbije, Beograd 2013, p. 112-135.

37) Otfrid Hefe, Pravda, Filozofski uvod, Novi Sad, Akademska knjiga, 2008, p. 62.
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Natalia Shaptala
Judge of the Constitutional Court of Ukraine

TOPICAL ISSUES OF THE ACTIVITIES
OF THE CONSTITUTIONAL COURT
OF UKRAINE IN THE CURRENT CONTEXT

Introduction.

Dear Mr. President of the Constitutional Court of the Republic of
Serbia!

Dear judges!

Ladies and Gentlemen!

First of all, I would like to express my gratitude for the honour given
to the Constitutional Court of Ukraine to participate in the international
conference “Position and Perspective of Constitutional Justice” dedicated to
the 50™ anniversary of the Constitutional Court of the Republic of Serbia.

On behalf of the Chairman and judges of the Constitutional Court
of Ukraine and myself I would like to congratulate the people of the Re-
public of Serbia, the President and judges of the Constitutional Court of
the Republic of Serbia on this anniversary, to wish your country all the
good and prosperity. As regards today’s Conference I would like to note
that such international events have an important and key meaning so long
as communication, exchange of experience among the constitutional courts
judges, discussion of the actual issues provide for a possibility to compile
more integral vision of the current problems in the sphere of constitutional
justice and ways of their solution.

1. Consideration of cases on the constitutional appeals of citizens
and legal entities - the main direction of activity of the
Constitutional Court of Ukraine at the modern stage.

The 17-year practice of the Constitutional Court of Ukraine shows
that the Court’s legal status allows to implement the efficient protection of
the Constitution as the Fundamental Law of the state, to protect the stability
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of the constitutional legal order and human and citizens’ rights and freedoms
guaranteed at the constitutional level.

Issues that come up before the Constitutional Court of Ukraine and
problems which the Court faces within its activity are the reflection of the
realities in which the Ukrainian society lives.

By revealing such interrelation I will try to build my presentation
on the topic “Topical issues of the activities of the Constitutional Court of
Ukraine in the current context”.

First of all, I would like to touch upon such issue which is important
and actual for every body of the constitutional jurisdiction as providing
the direct access to them for natural and legal entities for implementing the
protection of their rights and freedoms. Over the last several years deciding
on the cases upon the constitutional appeals of the citizens and legal enti-
ties has been the main direction of activity of the Constitutional Court of
Ukraine. For example, this year over 70% of its decisions have been adopted
upon appeals of natural and legal entities.

This fact is stipulated by a number of reasons, the main of which is
relative political stability in our country which enables significant reduction
of constitutional appeals on the part of the subjects of power authorities
regarding the solution of competency disputes between them, as well as
comprehensive educational work performed by the Constitutional Court
of Ukraine on implementation of the right of the natural and legal entities
to constitutional appeal concerning interpretation of the Constitution and
laws of Ukraine.

In accordance with the legislation of Ukraine the constitutional ap-
peal is a procedural tool of initiation of the constitutional proceedings by
natural and legal entities. Legal basics of such appeal are enshrined in the
Law of Ukraine “On the Constitutional Court of Ukraine” pursuant to which
a constitutional appeal is a written application to the Constitutional Court
of Ukraine on the necessity of official interpretation of the Constitution of
Ukraine and laws of Ukraine in order to ensure implementation or protec-
tion of the constitutional human and citizen’s rights and freedoms as well as
the rights of a legal entity. The constitutional appeal as well as the constitu-
tional complaint must meet special requirements, which means that there
are a kind of filters that determine admissibility frames of the constitutional
appeals to be considered by the court. In this way, under the current leg-
islation the Constitutional Court of Ukraine may interpret the provisions
of the Constitution and laws of Ukraine only in case of their inconsistent
application by courts or other authorities

This said, and with account of the experts conclusions, stated in par-
ticular in the research on the access to constitutional justice adopted at the
85" plenary session of the Venice Commission, we could make a conclusion
that constitutional appeal that exists in Ukraine is one of the forms of such
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access to the constitutional justice along with a variety of constitutional
complaints existing in the world constitutional practice, wherein the con-
stitutional appeal, in fact, plays the function of the normative constitutional
complaint which is its most wide spread form. This conclusion is confirmed,
in particular, by the fact that in the frame of the proceedings on considera-
tion of the constitutional appeals in cases provided by law the Court may
decide on the issues of the constitutionality. Thus, in accordance with the
norms of the Law of Ukraine “On the Constitutional Court of Ukraine” if
the Court during consideration of a case on the official interpretation of the
law (its separate provisions) proves its incompatibility with the Constitution
of Ukraine (unconstitutionality), than in these proceedings the Court may
resolve the issue regarding unconstitutionality of this law. And it is logical
since only those norms of laws which correspond to the Constitution of
Ukraine are subjected to the official interpretation. That is why clarification
of their constitutionality precedes their official interpretation.

There are a lot of such examples in the practice of the Constitutional
Court of Ukraine. One of them is the case on the constitutional appeal of
citizen Z.Halkina concerning the official interpretation of the provision of the
paragraph four Article 3 of the Law of Ukraine “On Preventing the Impact of
the Global Financial Crisis on the Development of the Construction Sector
and Residential Construction” in which the Constitutional Court of Ukraine
held to recognise as unconstitutional the provision of the Law according to
which “natural and legal persons are prohibited to terminate any contracts
which result in assignment of completed object (part of object) of residential
construction by developer provided 100 % of value of the object (part of object)
of the residential construction has been paid pursuant to such contracts™’
The Constitutional Court of Ukraine made such a conclusion assuming that
in violation of the requirements established by the Constitution of Ukraine
this norm had actually introduced the restrictions on the possession, use and
disposal of the objects of proprietary rights, in particular investors” funds.

In addition to that, I would like to point out that the mechanism of
the official interpretation of the Constitution and laws of Ukraine through
the constitutional appeal of natural and legal entities also gives them a pos-
sibility to protect their constitutional rights and freedoms on the basis of
the decisions adopted by the Constitutional Court by reviewing the cases in
courts of general jurisdiction and state bodies. Such possibility is stipulated
by the fact that by its legal nature the official interpretation is normative, i.e.
it applies to an indefinite number of persons and intended for multiple use
and is obligatory for everyone.

1) Decision of the Constitutional Court of Ukraine dated March 13, 2012 No.
5-rp/2012 in the case on prohibition of termination of contracts of investment of residential
construction.
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At the same time it should be noted that rather fruitful functioning
of the institute of the constitutional appeal in Ukraine is accompanied by
discussions about the necessity to implement the constitutional complaint
and in this way to extend the scope of the authorities of the Constitutional
Court of Ukraine in the sphere of human rights and freedoms protection.
Particularly these issues are being considered by the Constitutional Assem-
bly, created by the decree of the President of Ukraine with the aim to develop
a scientifically substantiated Concept of amendments to the Constitution of
Ukraine and elaboration on its basis of a relevant draft law.

2. Issues that are raised in the constitutional appeals
and considered by the Constitutional Court of Ukraine
- a reflection of the reality in which the Ukrainian
society lives.

2.1. To such issues one should, first of all, refer those on the right to judicial
protection, rights to social protection, and protection of electoral rights.

As statistics says, one of the most frequent issues raised before the
Constitutional Court of Ukraine is the guarantee of the right to judicial pro-
tection. Thus, only in 2011 - 2013 every third case, resolved by the body of
the constitutional jurisdiction of Ukraine touched upon some of the aspects
of implementation of this right.

It was the formation of the institute of the administrative court pro-
ceedings in Ukraine (in 2005) that facilitated such topicality of the guarantee
of the right to judicial protection.

As an example one may cite the Decision of the Constitutional Court
of Ukraine dated May 7, 20022, in which the Court distinguished the
competence on consideration of specific acts of the President of Ukraine
and the Verkhovna Rada of Ukraine between the Constitutional Court of
Ukraine and courts of general jurisdiction. In the Decision dated October
19, 2009°, inter alia, possibility to consider specific complaints related to the
elections of the President of Ukraine in the order of administrative proceed-
ings was touch upon. In the Decision dated April 1, 2010 the Constitutional
Court of Ukraine put to the competence of the administrative courts the
resolution of land disputes of natural and legal persons with bodies of local
self-government as subject of power authorities related to challenging their

2) Decision of the Constitutional Court of Ukraine dated May 7, 2002 Ne
8-rp/2002 in the case on jurisdiction of acts on appointment or dismissal of officials.

3) Decision of the Constitutional Court of Ukraine dated October 19, 2009 Ne
26-rp/2009 on Introducing Amendments to some Legislative Acts of Ukraine on Elections
of the President of Ukraine.

406



decisions, acts or omissions*. In the Decision dated June 21, 2011 the Consti-
tutional Court of Ukraine declared constitutional the legislative regulations
that did not allow securing a claim by force of suspension of the acts of the
Verkhovna Rada of Ukraine, President of Ukraine, High Council of Justice
and setting prohibition to perform certain activities®. Recently issues related
to the administrative proceedings were resolved by the Constitutional Court
of Ukraine in the Decision dated August 29, 2012, in which a large-scale
constitutional and legal analysis of jurisdiction of specific categories of ad-
ministrative cases was implemented®.

One should also note that issues that are considered by the Constitu-
tional Court of Ukraine related to ensuring the right to judicial protection
include execution of judicial decisions.

Thus, only in 2012 - 2013 the Court adopted three such decisions;
and they concerned: the legal nature of rulings of the economic court on
postponement of court’s execution of decisions’; the possibility of challenge
in cassation of rulings of courts of first and appellate instances on refusal
to satisfy the claim for change of method and procedure of execution of
decision?; possibility of suspension of enforcement proceedings’. In these
decisions legal positions were formulated according to which: the right to
judicial protection is the constitutional guarantee of human and citizen’s
rights and freedoms and the obligatory implementation of court decisions
is inalienable part of everyone’s right to judicial protection and includes, in
particular, a set of actions determined at the legislative level and aimed at the
protection and restoration of violated rights, freedoms, legitimate interests

4) Decision of the Constitutional Court of Ukraine dated April 1, 2010 Ne 10-
rp/2010 in the case upon the constitutional petition of the High Administrative Court
of Ukraine concerning official interpretation of the provisions of Article 143.1 of the
Constitution of Ukraine, items “a”, “b”, “c”, “d” of Article 12 of the Land Code of Ukraine,
Article 17.1.1 of the Code of Administrative Proceedings of Ukraine.

5) Decision of the Constitutional Court of Ukraine dated June 21, 2011 Ne 07-
rp/2011 in the case concerning the authorities of the state bodies in the sphere of judiciary.

6) Decision of the Constitutional Court of Ukraine dated August 29, 2012 Ne
16-rp/2012 in the case on jurisdiction of some categories of administrative cases.

7) Decision of the Constitutional Court of Ukraine dated June 26,2013 Ne 5-rp/2013
in the case upon the constitutional appeal of the stock company “Kharkivoblenergo” con-
cerning the official interpretation of the provisions of Articles 17.2.2, 26.1.8. 50.1 of the
Law “On Execution Proceedings”

8) Decision of the Constitutional Court of Ukraine dated April 25, 2012 Ne
11-rp/2012 in the case upon the constitutional appeal of citizen Oleksii Leonidovych
Shapovalov concerning official interpretation of the provisions of Articles 106.1.20, 111-
13.1 of the Commercial Procedural Code of Ukraine in conjunction with the provisions
of Articles 129.3.2, 129.3.8 of the Constitution of Ukraine.

9) Decision of the Constitutional Court of Ukraine dated December 13, 2012 Ne
18-rp/2012 in the case on collection of liabilities of enterprises of fuel and energy complex.
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of natural and legal entities, society, state; according to the conclusions of the
Constitutional Court of Ukraine failure to execute a court decision threatens
the essence of the right to a fair trial by the court.

Of special attention in the jurisprudence of the Constitutional Court
of Ukraine are the cases on social protection of citizens. As in many coun-
tries around the world, the international economic crisis had its negative
consequences in Ukraine as well that, in an absolutely logical way, influenced
the implementation of the state social programs.

Thus, for many years the Verkhovna Rada of Ukraine has been solving
this problem by suspending the norms of law on the state budget of Ukraine
for the relevant year, the effect of norms of a number of social laws which
provided for the payment of various social benefits, compensations and
guarantees. The Constitutional Court of Ukraine has repeatedly declared
such practice unconstitutional. But it was until 2011, that every year the
Constitutional Court of Ukraine had faced the same issues of social benefits
reduction by a law on state budget of Ukraine. In 2011 the Verkhovna Rada
of Ukriane settled the mentioned issue in other way, namely: in the Law of
Ukraine “On the State Budget of Ukraine for 2011” the Parliament granted
the Government of Ukraine with the authorities to establish the order of
execution of social laws.

The Constitutional Court of Ukraine recognised the above provisions
of the Law as constitutional', proceeding, first of all, from the fact that
social and economic rights provided by laws are not absolute. The mecha-
nism of implementation of these rights depends on the economic welfare
of the state and may be changed, in particular because of the impossibility
of their financial guaranteeing by means of proportional reallocation of
means aimed at saving the balance of interests of the whole society. Besides,
application of such measures may be stipulated by the necessity of preven-
tion or elimination of real threats of the economic security of Ukraine that
is the main function of the state. At the same time the Constitutional Court
of Ukraine believes that these restrictions must be accomplished by the
state in certain frames. Thus, the Constitutional Court of Ukraine noted
that establishment of such legal regulation of the social laws according to
which the pensions scale, other social benefits would be lower than the level
determined in paragraph three of Article 46 of the Constitution of Ukraine
would be inadmissible, it means it would not permit to secure proper living
conditions of the individual in society and preserve his/her human dignity

10) Decision of the Constitutional Court of Ukraine dated December 26, 2011 Ne
20-rp/2011 in the case upon the constitutional petitions of 49 People’s Deputies of Ukraine,
53 People’s Deputies of Ukraine and 56 People’s Deputies of Ukraine concerning conformity
with the Constitution of Ukraine (constitutionality) of item 4 of Chapter VII “Transitional
Provisions” of the Law of Ukraine “On the State Budget of Ukraine for 20117
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that contradicts Article 21 of the Fundamental Law of Ukraine. In this way
the Constitutional Court of Ukraine concluded that changes in the mecha-
nism of calculation of certain types of social benefits and assistance are
constitutionally permissible but only up to the point when the very essence
of the content of the right to the social protection may be put to doubt.

The legal position concerning the obligation of the State to ensure
public needs in the field of social protection at the expense of the State
Budget of Ukraine, based on the financial capacity of the state was also con-
firmed in the Decision of the Constitutional Court of Ukraine dated January
25, 2012" in which the Court mentioned that the state is obliged to fairly
and impartially allocate public wealth among citizens and territorial com-
munities and strive to balance the budget of Ukraine. At the same time the
level of state guarantees of the right to social protection must comply with
the Constitution of Ukraine, and the purpose and means of changing the
mechanism of calculation of social benefits and assistance — with the prin-
ciples of proportionality and fairness. The Constitutional Court of Ukraine
has also taken into account the legal position, formulated in the Decision
dated November 27, 20082, according to which the State may not arbitrarily
refuse any of its financial obligations under the laws and other legal acts and
must act effectively and responsibly within the existing budget legislation.

Another category of cases, often considered by the Constitutional
Court of Ukraine, which I would like to dwell upon, are cases related to
electoral law. One of the most important issues for Ukraine, as well as for
any democracy state is the respect for the right of citizens to elect and be
elected to the bodies of state authority and local self-government. Tradition-
ally, these issues are lodged with the Constitutional Court of Ukraine on the
eve of or after the regular or special election.

On October 28, 2012 regular elections to the Verkhovna Rada of
Ukraine were held in Ukraine that caused a number of appeals to the Con-
stitutional Court of Ukraine. Among the decisions of the Constitutional
Court of Ukraine adopted on these issues, in particular there was the Deci-
sion dated April 5, 2012"* which declared unconstitutional the provision

11) Decision of the Constitutional Court of Ukraine dated January 25, 2012 Ne
03-rp/2012 in the case upon the constitutional petition of the Board of the Pension Fund
of Ukraine concerning official interpretation of the provisions of Articles 1, 95.1, 95.2,
95.3,96.2,116.2,116.3, 116.6, 124.2, 129.1 of the Constitution, 4.1.5 of the Budget Code of
Ukraine, 9.1.2 of the Code of Administrative Proceedings of Ukraine in system connection
with some provisions of the Constitution.

12) Decision of the Constitutional Court of Ukraine dated November 27, 2008 Ne
26-rp/2008 in the case on balanced budget.

13) Decision of the Constitutional Court of Ukraine dated April 5, 2012 Ne 08-
rp/2012 in the case on nomination of candidates for People’s Deputies of Ukraine under
the mixed electoral system.
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of the Law of Ukraine “On elections of the People’s Deputies of Ukraine” of
November 17, 2011 regarding the possibility of simultaneous inclusion of the
same person in the electoral ballot list of the candidates to the People’s Depu-
ties of Ukraine in national multi-member district and in single-mandate
district as well. The Constitutional Court of Ukraine made such conclusion
in view of the fact that such a provision violated the principle of the rule of
law as far as it did not ensure the implementation of the principles of justice
and equality in the electoral process. Significant in this regard is the fact that
the Constitutional Court has already found such legal regulation to be un-
constitutional on the same grounds in 1998, but despite this, the Verkhovna
Rada of Ukraine passed the unconstitutional provisions of the Act.

The Decision of the Constitutional Court of Ukraine dated April 4,
2012" in which the Court recognised unconstitutional the provisions of the
Law of Ukraine “On elections of the People’s Deputies of Ukraine” regard-
ing proportionate allocation of polling stations abroad to all single-member
constituencies, in the capital of Ukraine - Kiev, also related to the electoral
matters. Recognising this provision to be unconstitutional, the Constitu-
tional Court of Ukraine proceeded from the principle of equal suffrage,
the effect of which is ensured not only by equal foundation of participation
in the elections for all citizens and an equal number of votes, but also by
legally equal influence of these votes on the elections and the right of voters
to choose a candidate with the principle of representation being observed
which has not been secured by the provisions of the Act.

2.2. In view of the protection of human and citizen’s rights and freedoms
one may note some other issues that have been considered
by the Constitutional Court of Ukraine in recent years.

Thus, the subject of constitutional review in 2011 were the legal rela-
tions of consumer credit, namely: legal relations on the protection of the
rights of consumers of credit services when concluding and executing a
credit contract'®, in 2013 legal relations that arise between individual con-

14) Decision of the Constitutional Court of Ukraine dated February 26, 1998 Ne
1-rp/1998 in the case upon elections of People’s Deputies of Ukraine.

15) Decision of the Constitutional Court of Ukraine dated April 4, 2012 Ne
7-rp/2012 in the case upon the constitutional petition of 59 People’s Deputies of Ukraine
concerning conformity with the Constitution of Ukraine (constitutionality) of the
provisions of Article 22.2 of the Law “On the Elections of the People’s Deputies of Ukraine”
concerning proportional assignment of electoral voting stations abroad to all single-seat
electoral districts established on the territory of the capital of Ukraine - the city of Kyiv.

16) Decision of the Constitutional Court of Ukraine dated November 10, 2011 Ne
15-rp/2011 in the case on the protection of consumers of credit rights.
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sumers, banks and other financial institutions on payment of interest'”. Con-
stitutional review was also associated with joint property of the spouses in
the aspect of the possibility of labelling to the objects of law of such prop-
erty of the authorised capital and private enterprise (2012)'%; legal relations
in the sphere of realisation of the constitutional right for information and
non-interference in private and family life of an individual (2012)"*; legal
relations on providing the implementation by the taxpayers of their respon-
sibilities (2012)*; legal relations in the sphere of preventing and combating
corruption (2012).

In 2012-2013 the Constitutional Court of Ukraine also resolved the
issues related to the activities of the Verkhovna Rada of Ukraine. In such
cases the Constitutional Court reviewed the norms of laws on the proce-
dure for the election of the Chairman of the Verkhovna Rada of Ukraine?,
the possibility of deprivation of People’s Deputies of Ukraine of the right
to table draft laws to the Verkhovna Rada of Ukraine on denunciation of
international treaties of Ukraine®.

During the same period, the Constitutional Court of Ukraine pro-
vided four opinions on the constitutionality of draft laws on introducing
amendments to the Constitution of Ukraine: two of them concerned the
immunity of the President of Ukraine, People’s Deputies, judges of courts of

17) Decision of the Constitutional Court of Ukraine dated July 11, 2013 Ne 07-
rp/2013 in the case upon the constitutional appeal of citizen Kozlov Dmytro Oleksandrovych
concerning official interpretation of the provisions of the second sentence of the preamble
of the Law “On Responsibility for Untimely Fulfilment of Money Obligations”

18) Decision of the Constitutional Court of Ukraine from September 19, 2012
Ne 17-rp/2012 in the case upon the constitutional appeal of the Private Enterprise “IKIO”
concerning official interpretation of the provisions of Article 61.1 of the Family Code

19) Decision of the Constitutional Court of Ukraine dated January 20, 2012 Ne
2-rp-2012 in the case upon the constitutional petition of Zhashkiv regional council of
Cherkassy oblast concerning official interpretation of the provisions of Articles 32.1, 32.2,
34.2, 34.4 of the Constitution of Ukraine.

20) Decision of the Constitutional Court of Ukraine dated June 12, 2012 Ne 13-
rp/2012 in the case upon the constitutional petition of 53 People’s Deputies of Ukraine
concerning conformity to the Constitution (constitutionality) of some provisions of the
Tax Code of Ukraine.

21) Decision of the Constitutional Court of Ukraine dated March 13, 2012
Ne 5-rp/2012 in the case upon the constitutional appeal of citizen Halkina Zinayida
Hryhorivna concerning official interpretation of the provision of Article 3.4 of the Law
“On Preventing the Impact of the Global Financial Crisis on the Development of the
Construction Sector and Residential Construction” (case on prohibition of termination of
contracts of investment of residential construction).

22) Decision of the Constitutional Court of Ukraine dated June 11, 2012 Ne 15-
rp/2012 in the case on elections of the Chairman of the Verkhovna Rada of Ukraine.

23) Decision of the Constitutional Court of Ukraine dated May 30, 2012 Ne 12-
rp/2012 in the case on the legislative initiative.
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general jurisdiction and the judges of the Constitutional Court of Ukraine*,
one concerned the implementation by the Accounting Chamber of Ukraine
of the control on the behalf of the Verkhovna Rada of Ukraine for the re-
ceipt of funds to the State Budget of Ukraine and their use®, the last one
concerned the reform of judicial system in Ukraine.

3. The Activity of the Constitutional Court of Ukraine
in the light of international standards.

3.1. The practice of implementation by the Constitutional Court
of Ukraine of international legal norms and the decisions
of supranational judicial bodies.

At the present stage of society development the Constitutional Court
of Ukraine, as well as bodies of constitutional jurisdiction in many other
countries plays an important role in the implementation of European legal
standards in the national legal system, since reference to the norms of inter-
national legal acts in its decisions is quite common. This may be particularly
accounted by the fact that all constitutions of modern states were adopted
based on the international legal standards. The Constitution of Ukraine was
also created in the spirit of values, which have been long ago rooted in Eu-
rope. Therefore, it is natural, that while deciding on the constitutionality or
interpreting the Constitution and laws, the Constitutional Court of Ukraine
seeks to lean on the best examples of the constitutional and general legal
doctrine and practice in Europe. Up to date the Court in this or that way has
applied the provisions of the international legal instruments in more than
one third of its decisions, and in cases related to the protection of human
and citizen’s rights and freedoms in more than a half of them.

At the same time it should be noted that application of norms of the
international and legal acts by a body of the constitutional jurisdiction of a
specific country, in particular Ukraine, depends on many factors, the main
of which is the legal possibility to implement the international and legal act
in the national legislation of a country.

24) Opinion of the Constitutional Court of Ukraine dated June 10, 2012 Ne 1-v/2012
in the case upon the appeal of the Verkhovna Rada of Ukraine on providing opinion regarding
conformity of a draft-law on introducing amendments to the Constitution of Ukraine on
immunity to the requirements of Articles 157 and 158 of the Constitution of Ukraine (case
on introducing amendments to Articles 80, 105, 126 and 149 of the Constitution of Ukraine).

25) Opinion of the Constitutional Court of Ukraine dated May 21, 2013 Ne
1-v/2013 in the case upon the appeal of the Verkhovna Rada of Ukraine for providing
opinion on conformity of the draft law on introducing amendments to Article 98 of the
Constitution with the provisions of Articles 157 and 158 of the Constitution.
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Thus, the Convention for the Protection of Human Rights and Fun-
damental Freedoms and the Protocols thereto, ratified by Ukraine, in ac-
cordance with Article 9 of the Constitution have become an integral part of
the legislation of Ukraine and have the highest legal effect in relation to its
other acts. In Ukraine, the legal grounds for the application by the courts of
Ukraine of the judgments of the European Court of Human Rights are de-
fined at the legislative level. Ukraine has recognised its compulsory jurisdic-
tion in all matters concerning the interpretation and application of the Con-
vention for the Protection of Human Rights and Fundamental Freedoms,
as well as the need for courts in considering cases to apply the mentioned
Convention and the relevant case-law of the ECHR as the sources of law.

In this way the Convention for the Protection of Human Rights and
Fundamental Freedoms and the case-law of the European Court of Human
Rights were directly referred to by the Constitutional Court of Ukraine in
more than 20 decisions and indirectly in about a hundred decisions. And the
“leader” in this list is Article 6 of the Convention, “The right to a fair trial”

As regards application of the legislation of the European Union in
the practice of the Constitutional Court of Ukraine it should be noted that
prior to the entry of Ukraine into the European Union the legislation of the
latter is regarded on its territory as foreign, that is, one that is non-binding
and having no direct effect.

In this regard, in those countries that strive for the EU-membership
and in which the EU law has no mandatory effect, the constitutional courts
have the possibility to only take into account the legislation of the European
Union and the interpretation of the European Court of Justice when exercis-
ing their powers, creating thereby, the pro-European doctrine of “consistent
interpretation between national and European law.”

Examples of such “consistent interpretation” already exist in the case-
law of the Constitutional Court of Ukraine. For instance, the Decision on
protection of rights of consumers of credit services®. The legal position was
developed with account of the legislation of the European Union, namely
the EU Directive on credit agreements for consumers, as well as the EU
Directive on unfair types of commercial practices. At the moment, there is
a number of examples of decisions of the Constitutional Court of Ukraine
with direct reference to the legislative norms of European Union. In ad-
dition, the information and analytical materials that are prepared by the
Secretariat of the Constitutional Court of Ukraine for the examination of
cases often contain a description of the relevant EU legislation and its in-
terpretation by the ECJ, which in case they are not directly reflected in the
decisions of the Constitutional Court of Ukraine are the subject of in-depth

26) Decision of the Constitutional Court of Ukraine dated November 10, 2011 Ne
15-rp/2011 in the case on the protection of consumers of credit rights.
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research and undoubtedly have an impact on both motivation and the op-
erative part of decisions.

3.2. Interpretation by the Constitution Court of Ukraine of the Constitution
and laws of Ukraine in the light of the principle of the rule of law and its
components, in particular fairness, proportionality, legal certainty.

The inevitable logic of democratic development was the fact that the
cornerstone value of the European legal system is the guaranteeing of the
rule of law. In this regard, I will only note the fact that Article 3 of the Statute
of the Council of Europe, signed in London on May 5, 1949 provides that
every member of the Council of Europe should accept the principle of the
rule of law as the principle according to which each individual being under
the jurisdiction of that member of the Council of Europe must use human
rights and fundamental freedoms?.

The current practice of the Constitutional Court of Ukraine allows to
cite a great number of examples when the Court formulated legal positions
which are guidelines for practical guaranteeing of the rule of law.

I will outline a few of them.

In particular, fairness and proportionality — the components of the
principle of rule of law - are reflected in the Decision of the Constitutional
Court of Ukraine dated November 2, 2004 in the case of the appointment of
a more lenient sentence® in which the Court declared as unconstitutional
the provisions of paragraph one Article 69 of the Criminal Code, which
excludes a more lenient punishment to individuals who have committed
minor offenses than provided by the law, and held that a separate manifes-
tation of justice is a matter of consistency of a punishment with the crime
committed; the category of justice requires that the punishment for a crime
must be proportionate to the crime. Fair application of the norms of law is
primarily non-discriminational approach, impartiality. This means not only
that the statutory scope of the offense and the punishment will correspond
to each other, but that the punishment should be in proportion of the fair
correlation with the gravity and circumstances of the committed crime as
well as the guilty person. The adequacy of the punishment to the degree of
gravity of a crime is based on the principle of legal state, the essence of the
constitutional human and citizen’s rights and freedoms, in particular, the
right to liberty which may not be restricted, except in cases provided by the

27) Internet resource — http://conventions.coe.int/Treaty/ Commun/QueVoulezVo-
us.asp?!NT=001&CM=1&CL=RUS

28) Decision of the Constitutional Court of Ukraine dated November 2, 2004 Ne
15-rp/2004 in the case concerning more lenient sentences by court.
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Constitution of Ukraine. The legal state especially considering the punish-
ment to be, first of all, a corrective and preventive method, should not use
excessive, but only the necessary measures and those which are established
by the purpose.

The restriction of the constitutional rights of the defendant must cor-
respond, first of all, to the principles of legality, fairness, proportionality,
for example between securing the interests of the state on the protection of
public order and ensuring rights and freedoms of the convicted.

In one of the recent Decisions® the Constitutional Court of Ukraine
noted that it acted on the premise that the requirement on calculation and
payment of the contract penalty of consumer credit which is clearly over-
stated, does not meet the... criteria of equity, fairness, reasonableness as
constituent elements of the constitutional principle of the rule of law. The
ability of the creditor to charge the consumer with the excessive amounts of
money as a penalty distorts its actual legal purpose as a reasonable means
of promoting the debtor to meet his/her obligations, it turns into unjust,
unfair burden for the consumer and the source of unnecessary extra income
by a creditor. In the same Decision, the Constitutional Court of Ukraine
concluded that the contract terms of the consumer credit, its compilation
and implementation must obey such principles, according to which the
consumer is considered to be a weaker party in the contract and subject
to special legal protection based on the principles of equity, fairness and
reasonableness. That is, in this situation execution by the state of the con-
stitutional and legal duty to protect the rights of consumers requires a spe-
cial legislative regulation of issues related to ensuring the effect of the said
principles in relation to consumer crediting, in particular on establishment
of a fair size of a penalty for late payment of the monetary obligations by
borrowers — natural persons.

As it is well known, the principle of the rule of law also provides for
the requirements to the quality of legislation. In this regard I shall note that
in a number of decisions™ the Constitutional Court of Ukraine has repeat-
edly pointed out that one of the elements of the rule of law is the principle of
legal certainty under which restrictions of the fundamental human and civil
rights are permissible only in case of predictability of application of legal

29) Decision of the Constitutional Court of Ukraine dated June 11, 2013 Ne
7-rp/2013 in the case upon the constitutional appeal of citizen Kozlov Dmytro Oleksan-
drovych concerning official interpretation of the provisions of the second sentence of the
preamble of the Law “On Responsibility for Untimely Fulfilment of Money Obligations”

30) Decision of the Constitutional Court of Ukraine dated June 29, 2010 Ne 17-
rp/2010 in the case upon the constitutional petition of the Authorised Human Rights
Representative of the Verkhovna Rada of Ukraine on conformity with the Constitution
of Ukraine (constitutionality) of paragraph 8 of Article 11.1.5 of the Law of Ukraine “On
Militia”
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provisions that establish such restrictions. In other words, the restriction of a
right should be based on the criteria that enable an individual to distinguish
lawful conduct from unlawful in order to foresee legal consequences of his/
her behaviour.

Such jurisprudence of the Constitutional Court of Ukraine is fully
consistent with the understanding of the principle of the rule of law in Eu-
rope and with European legal standards in general. In this regard, in particu-
lar, I would like to note that according to the General report of the XIV Con-
ference of European Constitutional Courts gaps, conflicts and shortcomings
of the current legislation are one of the essential violations of foundations of
the rule of law, in particular human rights and fundamental freedoms, and
should be considered in whole as an anomaly in the law’'.

Conclusion.

In conclusion, I would like to thank all participants for attention and
to express hope that co-operation between the Constitutional Court of the
Republic of Serbia and the Constitutional Court of Ukraine will be further
fruitful, facilitated, in particular, by the Memorandum on co-operation be-
tween our courts signed last year.

Summary

The article analyses a number of crucial issues which have significant
importance for the development and improvement of the activity of bodies
of the constitutional jurisdiction of many countries, in particular Ukraine.

One of them concerns ensuring the direct access of citizens to the
constitutional justice for the protection of their rights and freedoms. It is
noted that recently there has been a tendency of increase in a number of
constitutional appeals and decrease of the total number of constitutional
petitions, which may be accounted, among others, for the improvement
of relative political stability in the state manifested in the coordination of
activities of the branches of power, which resulted in substantive reduction
of the number of constitutional petitions submitted by subjects of power
authority with regard to competency disputes.

The article analyses the classical constitutional complaint and consti-
tutional appeal available in Ukraine, the latter being a procedural instrument
of initiation by natural and legal entities of the constitutional proceedings

31) General report of the XIV Congress of the Conference of European Consti-
tutional Courts / / Constitutional Justice. Bulletin of bodies of constitutional control of
the countries of young democracy. — Yerevan. — 2008. — Issue. 2 (40) — 3 (41). - S. 70-245.
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in Ukraine, a conclusion is made that a constitutional appeal is one of the
forms of access to the constitutional justice along with other varieties of
constitutional complaint that have been shaped in the world practice. At
the same time a constitutional appeal actually performs the function of the
normative constitutional complaint. This conclusion is supported by the
fact that in the frame of proceedings on consideration of a constitutional
appeal in cases provided by the law, the Court may decide issues on the con-
stitutionality of the disputed norms as well. It is just as well important that
the mechanism of the official interpretation of the Constitution and laws of
Ukraine through the constitutional appeal of natural and legal entities also
gives them a possibility to protect their constitutional rights and freedoms
on the basis of the decisions adopted by the Constitutional Court of Ukraine
by way of reconsideration of cases in courts of general jurisdiction and in
the state bodies. Such possibility is stipulated by the fact that by its nature
the official interpretation is normative, i.e. obligatory for all.

The presentation also touches upon the controversial issue on the
possibility to introduce the constitutional complaint in the judicial system
of Ukraine.

Furthermore, the author analyses a number of Court’s decisions con-
cerning the right to judicial protection, right to social protection, protection
of electoral rights. Special attention was paid to the legal positions of the
body of the constitutional jurisdiction on these issues that corresponds to
the understanding of the principle of the rule of law in Europe and European
legislative standards.

It is also noted that ratification of the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms by Ukraine as well as
determination at the legislative level of the legal basis for implementing
judgments of the European Court of Human Rights by courts of Ukraine
contribute to the development of common approaches in the issues of hu-
man rights and freedoms protection. Thus, the Convention and the case-law
of the European Court of Human Rights have been directly applied by the
Constitutional Court of Ukraine in more than 20 decisions and indirectly
in about a hundred decisions.

As far as the application of norms of the EU legislation in the practice
of the Constitutional Court of Ukraine is concerned, the author noted that
until Ukraine joins the European Union, the legislation of the latter is re-
garded on its territory as the foreign one, that is why as having no obligatory
force on its territory but the Court while exercising its authorities takes into
account this legislation thus creating in such a way a pro-European doctrine
of “consistent interpretation between national and European law”.
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Prof. Dr. Toma Birmontiené
Justice of the Constitutional Court of the Republic of Lithuania

THE CHALLENGES FACED BY THE
CONSTITUTIONAL COURT OF LITHUANIA
DURING THE GLOBAL ECONOMIC CRISIS

1. Introduction

The global economic crisis has undoubtedly influenced not only the
economic life, but also has affected all other areas, inter alia institutions of
constitutional jurisdiction and the functions they discharge. Their financing,
as well as that of other state institutions, may undergo reduction, therefore,
a question may arise also regarding restriction of their competence: can
constitutional courts decide on distribution of economic resources, after
all? The recent increase in petitions requesting to decide on various consti-
tutional issues which have been determined by inter alia the consequences
of the economic crisis can also prompt discussions about the issues of nar-
rowing the competence of institutions of constitutional jurisdiction. When
economic issues become an object of the constitutional jurisprudence, the
constitutional courts become inevitably an object of additional criticism
made by politicians.

The impact of political processes on constitutional jurisprudence
could be likened to a complex and manifold process. There are areas in
which constitutional law has to form and develop certain universally recog-
nised requirements of a democratic state, as, for instance: separation of pow-
ers, democratic principles of formation of state institutions, independence of
courts, imperatives of free democratic elections, constitutional recognition
of the fundamental rights, etc. However, some global political processes, in
case world economic crises are attributed to such processes, are acting re-
versely, i.e., they induce governments to take special measures and to adopt
political decisions determining formation of the state budget and reduction
of funding for certain areas. Such measures are indirectly aimed inter alia at
reduction of state expenditures related to development of social guarantees,
whereas in certain cases also to implement some guarantees of social rights
in a somewhat more restricted manner.
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The functions of state institutions in the area of economy, which are
discharged in adopting legal acts, become sooner or later an object of assess-
ment by constitutional courts. In such a case a big responsibility falls upon
the constitutional courts: they have to assess the decisions adopted by state
institutions whether the establishment of the legal measures limiting the
financing of certain areas or guarantees of social rights was actually deter-
mined by objective factors and whether such decisions of these institutions
during the economic crisis are a proportional and adequate measure that is
in conformity with the Constitution. Successful activities of constitutional
court in dealing with the aforementioned problems depend not only on the
legal constitutional framework but also on the manner of activity of such
institution in the social, political and legal environment.

The economic crisis has raised for the constitutional courts complex
questions, first of all, whether the constitutional courts, in the face of global
economic crisis, are capable of dealing with economy-related issues, inter alia to
decide on the constitutionality of the “crisis” budgets of the states, whether they
may create a new constitutional doctrine, or whether they can reinterpret it.

Under conditions of the global economic austerity measures, the
most sensible areas, especially the guarantees of social rights, have been
affected, inter alia the questions of pensions, salaries, childcare leave, etc.,
have become an urgent issue. At present, the question of the decreasing of
the social rights guarantees of judges—the reduction of their salaries—has
also become important. The constitutional courts have to decide whether it
is allowed to reduce judges’ salaries during an economic crisis and whether
such reduction does not violate the constitutional principle of the inde-
pendence of a judge who is administering justice and the principle of the
independence of courts.

The purpose of this presentation is to disclose some aspects of the
problems that arise in the process of the development of constitutional juris-
prudence of the Constitutional Court of Lithuania, which were determined
by global changes in the economy.

2. Social rights — an important area of constitutional rights

The institutions of constitutional jurisdiction, which are constitution-
al courts, continually interpret the rights and freedoms of the person en-
trenched in the Constitution, thus, the final limits of these rights are drawn
in the constitutional jurisprudence. The recognition of the jurisprudential
Constitution widens not only the concept of the constitutional rights, but
also the possibilities to recognise human rights as constitutional ones.

The fact that in most new constitutions social rights have been in-
scribed expressis verbis is also influential on the development of such
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rights'. In the constitutions the social rights are assessed in a varied man-
ner, both from the point of view of their development and the possibility to
put limitations upon them.? It took much more time to recognise social
rights as constitutional ones in comparison to political and civil rights not
only because the former are related to self-obligations of the state to secure
implementation thereof, but also due to the fact that there is an issue of
direct application of the Constitution—a possibility to defend such rights
directly in court was recognised only after some time.

Since social rights can be interpreted in a varied manner, i.e. both as
certain state self-obligations to society, and as a subjective right of the per-
son, not all authors consider them as the rights that can be defended directly
when a person applies to a court.?

The 1992 Constitution of the Republic of Lithuania provides for a
rather broad catalogue of these rights. In the doctrine of the Constitutional
Court the social rights are interpreted not only as certain state self-obliga-
tions (which are inter alia determined by the social purpose of the state) to
society, but also as a person’s individual rights to which the judicial defence
is guaranteed. Such concept was also influence by international law, inter
alia the jurisprudence of the European Court of Human Rights (hereinafter
referred to as the ECtHR).

The social rights, the procedures of their implementation must be in-
terpreted in ordinary law. In the constitutional jurisprudence, while deciding
cases related to a person’s constitutional rights, one often confronts the inac-
tive legislator and legal gaps that impede the implementation of these rights.

1) W. Sadurski divides them into four groups. The constitutions of Belarus, the Czech
Republic, Moldova, Poland, Romania, Russia, Slovakia and Ukraine are to be attributed to
the first group, the social rights are most broadly regulated therein (social security, education,
health care, rights of protection of work, etc.); the constitutions of Bulgaria, Hungary (effective
till 2012), Macedonia, Montenegro, Serbia and Slovenia in which the catalogue of social rights
is limited (the right to education, health care, guarantees of protection of work, etc.) are to be
attributed to the second group; the constitutions of Estonia, Latvia and Lithuania consolidating
the right to social security, education, health care, though the catalogue of other social rights
is very limited (in the opinion of the author, the Lithuanian Constitution stands in between
the first and third groups) are to be attributed to the third group; the constitutions of Bosnia-
Herzegovina and Georgia which include only a few social and economic rights are to be attri-
buted to the fourth group (Sadurski, W. Rights before Courts. A study of Constitutional Courts
in Postcommunist States of Central and Eastern Europe. Published by Springer, 2008, p.177).

2) For example, Article 22 of the Constitution of Ukraine (1996) establishes that
human and citizens’ rights and freedoms affirmed by this Constitution are not exhaustive;
constitutional rights and freedoms are guaranteed and shall not be abolished; the content
and scope of existing rights and freedoms shall not be diminished in the adoption of new
laws or in the amendment of laws that are in force.

3) Sajo, A. Social rights: A Wide Agenda. European Constitutional Law Review.
2005, No 1, p. 38-43.
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The Constitutional Court has held that, under the Constitution, the
State of Lithuania is socially oriented; the social orientation of the state is re-
flected in various provisions of the Constitution®, inter alia those entrench-
ing the economic, social and cultural rights, as well as civil and political
rights of a human being, the relations of society and the state, the grounds of
social assistance and social security etc. The Constitutional Court has noted
that the socially oriented state is under constitutional obligation and it must
undertake the burden of fulfilment of certain commitments.

The expansion of the law of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms (hereinafter—the European Con-
vention on Human Rights), which is the ECtHR jurisprudence, also exerts
influence on the development of the constitutional doctrine of these rights.

While analysing the development of the doctrine of social rights,
which is formed by the Constitutional Court of the Republic of Lithuania,
it is possible to single out certain periods of this development. At the begin-
ning of the activity of the Constitutional Court the content and peculiarities
of these rights, the scale of state duties in guaranteeing these rights were
consolidated and interpreted and the conception of indivisibility and inter-
relatedness of all human rights and freedoms was gradually introduced.
The Constitutional Court has also decided more than once as regards the
compliance of the legal acts by which the guarantees of certain constitutional
social rights were reduced,” which, however, had not been determined by
any consequences of an economic crisis.

Still, since 2002 the Constitutional Court jurisprudence has been devel-
oping the doctrine on limitation of social guarantees during an economic crisis.

3. The constitutional doctrine on limitation of social
rights guarantees during an economic crisis

The Constitutional Court jurisprudence has been forming the doc-
trine on limitation of social guarantees during an economic crisis and the
period of formation of this doctrine could be divided into two stages: from
2002 till 2006, when the Constitutional Court was deciding on the consti-
tutionality of legal acts narrowing the social guarantees, when this had been
determined by the impact of the effects of the so-called Russian economic
crisis on the development of the economy of the State of Lithuania (during

4) Inter alia the Constitutional Court’s rulings of 5 March 2004 and 6 February
2012 (all the Constitutional Court’s rulings, decisions and conclusions may be found on
this website http://www.Irkt.It/Documentsl_e.html).

5) Inter alia the Constitutional Court’s ruling of 2 September 2009, in which it
decided the issues of the disability pensions’ reform that was implemented in 2005, inter
alia the issue of limitation of social rights of some disabled persons.
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this period the Constitutional Court adopted several decisions which began
the formation of doctrine on reduction of guarantees of social rights at the
time of an economic crisis; and since 2009 until now where the Constitu-
tional Court has been forming the constitutional doctrine on limitation of
social rights guarantees, which has been determined by the effects of the
global economic crisis on the economy of the State of Lithuania.

3.1. The development of the constitutional doctrine of social rights
in the period of 2002-2006

The Constitutional Court began to form the economic crisis doctrine
in the course of deciding on various issues of payment of pensions, inter alia
reduction thereof. Such issues had emerged due to the consequences of the
regional crisis, called the Russian crisis (1999-2002)¢, and had determined
the reduction of funding of some areas, inter alia narrowing of some social
guarantees. In its 23 August 2005 ruling the Constitutional Court noted that
it is universally known that in 1998 and later there was a particularly difficult
economic-financial situation in Lithuania, which had been predominantly
determined by the economic-financial crisis in Russia, and other external fac-
tors, which had a very negative impact on the economic-financial systems of
various states, including Lithuania, inter alia the fact that an exceedingly large
amount of funds had not been collected to the state budget of 1999, which was
required for the financing of education, healthcare, social maintenance, other
needs of society and the state, and for the execution of other state functions.
The Constitutional Court has held that the negative impact of the particularly
difficult economic-financial situation emerging at the end of 1999 that some
time affected the drawing up and execution of the state budget, is to be assessed
as such a factual situation, which could not be neglected by the legislator.”

6) In its ruling of 18 June 2008 adopted in civil case No. 2A-3/2008, the Court
of Appeal of Lithuania, while deciding the questions relating to the adjudging of damage
incurred by judges as a result of unlawful reduction of remuneration, assigned an expertise
in order to assess the economic situation in Lithuania. The experts established that a difficult
economic situation in the state had started in 1999 and lasted till 2003. The Court of Appeal
of Lithuania inter alia held that the economic situation of the state had improved from
2003, however, the non-revocation, since then, of the economic measures (in this case—
those of reduction of remuneration) by the state constituted a violation of the principle of
temporality of such measures.

7) In its decision of 13 November 2007 the Constitutional Court noted that
this provision formulated by the Constitutional Court was applicable not only to the year
1999 but also to the year 1998, as well as to 2000-2001; for a fairly long time the difficult
economic-financial crisis had a negative impact on the drawing up and execution of the
state budget, and on the execution of various financial obligations by the state.
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In its ruling of 23 April 2002, the Constitutional Court, while inves-
tigating the criteria of calculation of one of the awarded state pensions,®
formulated a doctrinal statement that after the types of pensions, the persons
entitled to the pension, the bases of granting and payment of pensions, the
conditions, and the sizes of pensions have been established by laws, a duty
arises for the state to follow the constitutional principles of the protection
of legitimate expectations and legal certainty in the area of the relations of
pensionary maintenance. In this ruling the Constitutional Court held for the
first time that amendments of the established legal regulation, which dete-
riorate the pensionary maintenance, are possible only when there emerges
a special situation in the state and only when it is necessary to protect other
constitutional values; such amendments can be made only by law, without
violating the Constitution.

In its ruling of 25 November 2002, while deciding on the provisions
of the law whereby it had been permitted to discontinue the payment of a
part of old-age pensions to working pensioners, the Constitutional Court
formulated the essential doctrinal provisions on pensions as of social guar-
antees, inter alia it stated that a person who meets the conditions established
by law in order to receive the old-age pension, and who has been awarded
and paid this pension, has the right to a monetary payment of a respec-
tive amount, i.e. the right to possession. This right must be protected and
defended under Article 23 of the Constitution as the right of ownership.
Later these provisions were developed in other acts of the Constitutional
Court.’ The Constitutional Court also formulated the doctrine, that under
the Constitution, no such legal regulation may be established when a person
implementing one of his constitutional rights would lose an opportunity
to realize another constitutional right, the Constitutional Court held that,
under the Constitution, it is not permitted to establish the legal regulation
under which an opportunity for the person who has been awarded and paid
an old age pension, would be restricted, due to this, to freely choose a job
and business, although he meets the conditions provided for by law so that
he would have a certain job or conduct certain business; the legal regula-

8) The Constitutional Court has more than once held, inter alia in its ruling of 6
February 2012, that the state pensions which are not directly named in the Constitution dif-
fer in their nature and character from the state social insurance pensions: they are awarded
to persons for their service or merits to the State of Lithuania, and they are paid from the
State Budget; the receipt of these pensions is linked not with the social insurance pension
contributions of an established size, but with a corresponding status of the person (service,
merits or other circumstances upon which awarding of the state pension depends);the dis-
cretion of the legislator, while establishing awarding of the state pensions, is broader than
while regulating other pensions, that are directly named in the Constitution.

9) In this context it needs to be noted that this doctrinal provision was developed
in the Constitutional Court’s ruling of 6 February 2012.
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tion under which the person cannot freely choose a job and business due
to the fact that upon the implementation of this right he would not be paid
the awarded old-age pension or part thereof which was paid until then, also
must be considered as a restriction of an opportunity to freely choose a job
or business. This position of the Constitutional Court was also reflected in
other corresponding constitutional justice cases.

In the aforesaid ruling the Constitutional Court expanded the concept
of an extreme situation, so that it would include an economic crisis (and a
natural disaster as well). Thus, in this ruling for the first time in the juris-
prudence of the Constitutional Court an economic crisis was expressis verbis
pointed out as a circumstance, in the presence of which, in extraordinary
cases the legal regulation of pensionary relations may be amended also by
reducing old-age pensions to the extent that it is necessary to ensure vitally
important interests of society and protect other constitutional values; the
reduced old-age pensions may be paid only temporarily, i.e. only as long as
there is a difficult economic situation in the state; it needs to be noted that
even in such exceptional cases old-age pensions may not be reduced in vio-
lation of the balance, entrenched in the Constitution, between the interests
of a person and those of society; such reduction of old-age pensions must
be in line with the constitutional principle of proportionality.

In its ruling of 23 August 2005, the Constitutional Court noted that,
upon emergence of the economic and financial crisis the state budget (and
municipal budgets) could be revised, the expenditures (appropriations)
could be reduced, however, state and municipal institutions had to fulfil
their obligations; in such an actual situation the terms during which the
state had to fulfil the said obligations could be prolonged, however, state
and municipal institutions may not decide, in an arbitrary manner, not to
tulfil such obligations.

The Constitutional Court also had to decide on the consequences of an
economic crisis for funding of courts. In its ruling of 28 March 2006, while
construing the compliance of some provisions of the Law on Courts with
the Constitution, the Constitutional Court held that in case of a difficult
economic and financial situation, usually the financing from the budget to
all the institutions which implement state powers, as well as the financing of
various spheres which are financed from the resources of the budgets of the
state and municipalities, should be revised and reduced; in such a situation
the funding of courts and salaries of judges may be temporarily reduced,
however, such reduction of salaries should not create preconditions for other
state institutions and their officials to violate the independence of courts;
funding of courts and salaries of judges may not be reduced to the extent
where the courts would not be able to administer justice or the possibility
of courts to administer justice would become restricted. The Constitutional
Court emphasised that, while establishing the legal regulation of salaries,
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which is less favourable to persons, if it is necessary in order to secure the
vitally important interests of society and the state and to protect other con-
stitutional values, the legislator must maintain a balance between the rights
and legitimate interests of the persons in whose favour a less favourable legal
regulation is established, and the interests of society and the state, i.e. the
requirements of the principle of proportionality must be followed.

The Constitutional Court confronted the inaction of the Seimas (Par-
liament), when the legal regulation regulating salaries of judges, which had
been amended (made less favourable) due to a difficult economic situation,
which had emerged in Lithuania because of the so-called Russian crisis, was
not amended also when the crisis was over. While deciding the issues inter
alia related to reduction of salaries of judges, in its decision of 8 August 2006
the Constitutional Court formulated also a doctrinal provision whereby ordi-
nary courts, while considering concrete cases, have powers to assess changes
in the economic situation and, in cases there is inaction of the legislator, to
adopt decisions on the defence of a concrete social right of the person.!!

3.2. The development of the constitutional doctrine on limitation
of social rights guarantees formed at the time of the global
economic crisis (2009-2013)

The doctrinal provisions on reduction (related to the so-called Russian
crisis) of social guarantees, which were formulated in the jurisprudence of
the Constitutional Court, were subsequently developed when, upon emer-
gence of the 2009 global economic crisis, the expenditures of the budget of
the State of Lithuania were drastically reduced, inter alia the expenditures for
social payments. The state budget funding of the institutions implementing
state power was also reduced, thus the salaries of employees of this sector
were diminished as well'%.

10) In its decision of 8 August 2006, the Constitutional Court noted that in case
of legislative omission which is prohibited by the Constitution, the courts must fill the
gaps in a corresponding individual case and this must be done by, first of all, applying the
Constitution and the general principles of law, however, such a court decision does not
revoke the obligation of the legislator to fill in the legal gap. This Constitutional Court
decision is significant for the ordinary courts while deciding cases regarding the defense
of the 1 rights of a person, when the legislator avoids regulating the corresponding relations
by legal means properly.

11) The previously mentioned ruling of the Court of Appeal of Lithuania of 18
June 2008 which was adopted in civil case No. 2A-3/2008 is also to be attributed to such
decisions of ordinary courts.

12) In its ruling of 15 February 2013, the Constitutional Court decided the
compliance of the legal provisions related to the 2009 state budget (and its adoption) with
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In 2009 and 2010, in its jurisprudence the Constitutional Court for-
mulated the essential provisions on reduction of guarantees of social rights.
The provisions were affected by the consequences of the global economic
and financial crisis. The said provisions were later developed in the Consti-
tutional Court’s ruling of 6 February 2012, in which it investigated the pro-
visions providing for reduction of pensions for the period of the economic
and financial crisis

The economic crisis also brought up the question of reduction of sala-
ries of Members of Parliament and payments for parliamentary activities. In
its decision of 15 January 2009, the Constitutional Court, while construing
the provisions formulated in its jurisprudence previously, approved the pos-
sibility to reduce salaries of members of the Seimas (parliament) (as well as
salaries of judges) and the payments designed for parliamentary activities.

The Constitutional Court decision of 20 April 2010 summarised and
turther developed the doctrine of reduction of social rights guarantees, inter
alia awarded and paid pensions and salaries, under conditions of an eco-
nomic and financial crisis. In its decision of 20 April 2010, the Constitutional
Court formulated certain general principles which must be followed when,
provided there is an economic crisis in the state, the legislator can adopt
decisions on reduction of social guarantees:

- the constitutional concept of the State Budget implies that when
there is an economic crisis in the state, the reduction of the remu-
nerations of officials and state servants of the institutions that are
funded from state and municipal budgets (other employees who are
remunerated for work from funds of the said budgets) and that of
pensions is allowed for no longer than one budget year; in the course
of approving the State Budget for the next year, the legislator has a
duty to reassess the economic situation in the state and to decide
anew as regards the reduction of the said social guarantees;

— when there occurs an economic crisis in the state, the legislator,
while adopting corresponding decisions related to limitation of so-
cial guarantees, must heed the constitutional imperatives of a state
under the rule of law, equality of rights, justice, proportionality,
protection of legitimate expectations, legal certainty, legal security,
social solidarity and other imperatives; it is allowed to reduce the
social guarantees only when all possibilities have been used and it
is impossible to accumulate the funds necessary for fulfilment of all
the commitments undertaken by the state in this area;

— the reduction of pensions and remunerations of state servants (and
officials) must be grounded upon the circumstances of the extremely

the Constitution and only some of them recognised as unconstitutional. The 2009 state
budget itself was not recognised as conflicting with the Constitution.
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difficult economic situation in the state; only when there is an official
statement that there is such a particularly grave economic and finan-
cial situation in the state, which is not short-termed, due to which
the state is unable to perform the obligations undertaken by it, the
legislator may temporarily reduce the pensions and remunerations;
the reduction must be temporary and not violating the proportions
of pensions and remunerations™ that used to be before the crisis;
the principles of equality of rights, proportionality and justice would
not be violated, if the legislator established a limit below which pen-
sions (salaries) would not be reduced even during an economic cri-
sis; state pensions may be reduced to a greater extent, however, the
principle of proportionality must be followed;

— when there is an especially grave economic and financial situation
in the state and when, due to this, there is a necessity temporarily to
reduce the awarded and paid pensions, it is not allowed to reduce the
old-age pension awarded and paid to the persons who have a certain
job or conduct a certain business to a greater extent if compared
with the persons who receive such a pension, but do not have any
job and do not conduct any business;"

— the old-age pensions reduced because of an economic and financial
crisis must be compensated (this requirement is also linked with
the relation of the pension, as a certain payment, with the right
of ownership protected under Article 23 of the Constitution;"
the legislator, while reducing pensions, must establish a mecha-
nism of compensation of losses incurred by persons, whereby the
state would undertake an obligation to justly compensate, after the

13) Inits ruling of 6 February 2012, the Constitutional Court inter alia investigated
the proportions of reduction of pensions and recognized the legal regulation on reduc-
ing the state pensions, to a certain extent, as being in conflict with the Constitution. The
proportions of reduction of the old-age pensions were not recognized as being in conflict
with the Constitution, however, such a legal regulation that the pensions of the pensioners
who work (or conduct a certain business) were reduced to a greater extent was recognized
as being in conflict with the Constitution.

14) The Constitutional Court held that while developing the doctrinal provision
formulated earlier that the legislator may not establish such a legal regulation under which
an opportunity for the person who has been awarded and paid old-age pension (including
state pension), would be restricted, due to this, to freely choose an occupation and business,
i.e. only a certain part of the pension would be paid (Constitutional Court’s rulings of 25
October 2002 and 3 December 2002).

15) While developing this doctrinal provision (which was formulated in the Con-
stitutional Court’s ruling of 25 November 2002 for the first time) in its ruling of 6 February
2012, the Constitutional Court noted that the concept of the constitutional right to pension,
as a periodic payment of a certain amount, may not be identified with the concept of the
right of ownership in the ordinary, inter alia civil law.
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extreme situation is over, the losses to such persons within a reason-
able time; state pensions, in case they were reduced to a great ex-
tent, may be compensated, but only to a smaller extent than old-age
pensions.

In its 6 February 2012 ruling, while investigating the legal provisions
designed for reduction of pensions, including state pensions, during an
economic crisis, the Constitutional Court also had a possibility to assess
how the legislator was following the requirements, which arise from the
Constitution at the time of an economic crisis and which are formulated by
the Constitutional Court, regarding reduction of pensions and recognised
some provisions of these laws as being in conflict with the Constitution.'®

In its ruling of 27 February 2012, the Constitutional Court interpreted
also some requirements, which arise from the Constitution, regarding social
support for the families raising underage children, i.e. issues of awarding
and limitation upon payment of maternity, paternity, maternity (paternity)
benefits, which had directly been determined by the circumstances of the
economic crisis.

In the doctrine on social rights formed by the Constitutional Court
the changing of the amount of pensions at the time of an economic crisis
may not be treated as a reform of such social guarantees. The doctrine on
social rights reform formed by the Constitutional Court is different in es-
sence. In case the legislator decides to reorganise the system of pensions at
the time of an economic crisis, a certain transitional period and a mecha-
nism for compensation of the incurred losses to the persons who had been
granted and paid such pensions must be established."”

3.3. The peculiarities of the doctrine on limitation of social rights
guarantees during an economic crisis

While elucidating the doctrine, which is being formulated by the Con-
stitutional Court, on limitation of social rights during an economic crisis,
a question arises whether this doctrine may be assessed as in a sense an
independent doctrine on limitation of the rights of a person or whether it
is one of the elements of the general doctrine on human rights (a separate
case of limitation of rights).

16) The legislator has not followed the requirement not to reduce the pensions of
the working pensioners more than of those who do not work; the constitutional principle
of proportionality was not followed also when reducing the state pensions received by
certain persons.

17) The Constitutional Court construed the requirements which stem when the
legislator is implementing the social rights reform inter alia in its ruling of 2 September
2009, as well as rulings of 4 July 2003 and 3 December 2003.
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The Constitutional Court has formulated the general criteria of limita-
tion of the rights of a person, which are grounded upon the ECtHR jurispru-
dence, and has noted more than once that, under the Constitution, it is al-
lowed to limit the human rights and freedoms in case the following conditions
are observed: this is done by law; the limitations are necessary in a democratic
society in order to protect the rights and freedoms of other persons and the
values entrenched in the Constitution, as well as the constitutionally important
objectives; the limitations may not deny the nature and essence of the rights
and freedoms; the constitutional principle of proportionality must be followed.
These principles established by the Constitutional Court are similar to the
doctrine on limitation of social rights, which was formulated by the ECtHR,
and to the principles entrenched in the EU Charter of Fundamental Rights.
The Constitutional Court formulated the general doctrine on limitation of
human rights in a very broad manner in its ruling of 29 December 2004.'®

It is possible to assess the doctrine on limitation of social rights guar-
antees during an economic crisis, which was formulated by the Constitution-
al Court in 2009-2013 and which is continuation of its previous doctrine,
as in a sense special doctrine on limitation of human rights at the core of
which, it goes without saying, there are the general principles of limitation
of human rights that are recognised in human rights law. The acts of the
Constitutional Court establish also independent grounds of the reduction
of the guarantees of only the social rights (pensions and salaries) during an
economic crisis, which, even though grounded upon general principles of
the doctrine of human rights, are supplemented with additional criteria,
as, for instance: the requirement to ground the reduction of the guarantees
of the social rights (pensions and salaries) upon the circumstances testify-
ing the presence of a very difficult economic situation of the state and the
requirement for the existence of an official statement that there is a very
difficult economic and financial situation in the state, which is not short-
termed; salaries and pensions must be reduced for the period not exceeding
one budget year, whereas in the course of approving the state budget for
the next year, the legislator has a duty to reassess the economic situation
in the state and to decide anew as regards the reduction of the said social
guarantees; the reduction must be temporary and not violating the propor-
tions of the pensions and remunerations that used to be before the crisis;
the legislator could establish a limit below which pensions (salaries) would
not be reduced even during an economic crisis; it is not allowed to reduce

18) The Constitutional Court formed the general doctrine on limitation of human
rights when it was deciding the issue of the constitutionality of limitation (entrenched by
the law-making subject) of a concrete constitutional right. While doing so, it formulated
also the requirements applied to limitations of a concrete right, for example, freedom of
information.
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the old-age pension awarded and paid to the persons who have a certain job
or conduct a certain business to a greater extent (this important criterion
was also established in the previous doctrine); the old-age pensions reduced
because of an economic and financial crisis must be compensated, whereas
the reduced state pensions—only if they are reduced to a large extent and
they may be compensated to a smaller extent. The constitutional principle
of social solidarity, construed in the context of the constitutional principle
of equal rights of persons, implies a duty of the legislator to establish a non-
discriminatory extent of reduction of remunerations of persons who are paid
for work from the funds of the state or municipal budget. As regards the
salaries reduced due to an economic crisis, differently from the case of the
reduction of pensions, the legislator is under no obligation to compensate
them, unless such reduction is recognised by the Constitutional Court as
conflicting with the Constitution, however, even in this case they can be
compensated within reasonable time and not to their full extent."”

In its ruling of 1 July 2013, while deciding the questions of the consti-
tutionality of the reduction of remunerations of state servants and judges, the
Constitutional Court construed the essence of the principle of constitutional
solidarity and emphasised that the constitutional principle of social solidarity,
when it is construed in the context of other constitutional principles (inter
alia of proportionality and justice), does not imply any social egalitarianism,
inter alia it does not deny the requirement to differentiate the amounts of
remuneration that are paid from the state budget or the municipal budgets,
where one takes into consideration the nature of functions performed by the
persons that receive them, their difficulty and extent, the responsibility that
falls on them for the implementation of those functions, the peculiarities of
the position held, as well as the professional level and qualification of the
persons holding those positions; one must heed this requirement also while
establishing the measures of reduction of the pay for work when there occurs
an extremely difficult economic and financial situation.

While deciding regarding the compliance of certain provisions of the
state budget of 2009 with the Constitution, in its ruling of 15 February
2013 the Constitutional Court emphasised that possible deviations from
the requirements, which are put forward for the adoption and entry into
force of the laws that affect the state budget and its revenue and expenditure
and which arise from the Constitution, inter alia the constitutional prin-
ciples of a state under the rule of law and responsible governance, may be
constitutionally justifiable by the aspiration to ensure an important public
interest—to guarantee the stability of public finances, not to allow the rise of
an excessive budget deficit in the state due to an exceptionally difficult eco-
nomic and financial situation because of the economic crisis—determining

19) The Constitutional Court’s ruling of 1 July 2013.
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the necessity of urgent and effective decisions. The Constitutional Court
also noted that in case an exceptionally difficult economic and financial
situation in the state is long-termed and continues for more than one year,
under the Constitution, there is no tolerance for the fact that in the course
of adopting the laws that affect the state budget revenue and expenditure
the aforementioned requirements, which arise from the Constitution, for
the adoption and entry into force of these laws, would be disregarded by
justifying it by a necessity to adopt urgent decisions in order to handle the
consequences of the economic crisis.

Thus, it is possible to assert that the Constitutional Court doctrine
on limitation of social rights during an economic crisis has established the
specific criteria which one must follow.

3.4. The limitation of social rights guarantees in the jurisprudence
of some other constitutional courts

Quite a number of constitutional courts of European states have con-
fronted the issue of reduction of social guarantees. Sometimes they have to
adopt decisions on the consequences of certain reforms or those of the eco-
nomic crisis. The changes in economy have made some constitutional courts
to revise the doctrinal provisions that used to be regarded well-founded. In
some cases the social rights issues became an object of the different treat-
ment in constitutional and EU law.?

One is to pay attention to the 21 December 2009 judgment of the
Constitutional Court of the Republic of Latvia®' in which the compliance
of some provisions of the Law “On State Pension and State Allowance Dis-
bursement in the Period from 2009 to 2012” with the Constitution was
investigated. This judgment decided on the issues of reduction of the social
rights—pensions—during the global economic crisis in a different way than
it was done by the Constitutional Court of Lithuania. The Constitutional
Court of Latvia, while taking account of certain circumstances, recognised
without reservations that the reduction of pensions provided for in the law
was in conflict with the Constitution, that the impugned provisions were
invalid from the moment of their adoption, and it established a manner of
execution of this judgment.?

20) The decision of the Constitutional Court of the Czech Republic of 31 January
2012. PL. US/5/12 SLOVAK PENSIONS (http://www.concourt.cz/view/pl-05-12) .

21) The Constitutional Court of the Republic of Latvia ruling of 21 December
2009, http://www.satv.tiesa.gov.lv.

22) The Constitutional Court of Latvia inter alia noted that the amount of securing
of social rights guaranteed by the state may be subject to change depending on the amount
of funds at the possession of the state; still, no matter what economic situation in the
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The Constitutional Court of Latvia also held that the reduction of pen-
sions could have been implemented only if a legal provision concerning later
reimbursement of the deducted money had been simultaneously adopted; in
other words, planning such a temporary reduction, the legislator is obliged
to ensure its fair reimbursement at a later time. More than that, the state,
in proportion to the overall interests of society, had to define the groups of
pensioners who would be exempt from this reduction, or to whom a differ-
ent reduction amount would be applied (Item III.32). The main argument
of the Constitutional Court why it recognised the provisions of the law as
conflicting with the Constitution was that there has not been a differentiated
approach on the reduction of pensions, there had been established neither
a compensation for the reduction of pensions, nor a corresponding transi-
tional period, therefore the impugned norms were not in conformity with
Article 1 of the Constitution.

One can assess the 26 December 2011 decision of the Constitutional
Court of Ukraine® as a case where during an economic crisis a constitution-
al court has to revise certain doctrinal provisions that used to be regarded
as well-founded. The Constitutional Court had to interpret the provisions
of Article 22 of the 1996 Ukrainian Constitution that human and citizens’
rights and freedoms affirmed by this Constitution are not exhaustive; consti-
tutional rights and freedoms are guaranteed and shall not be abolished; the
content and scope of existing rights and freedoms shall not be diminished
in the adoption of new laws or in the amendment of laws that are in force.

On 26 December 2011, the Constitutional Court of Ukraine adopted
the decision on the compliance of some provisions of the Law “On the State
Budget of Ukraine for 2011” with the Constitution. In its decision, while
taking account of the economic difficulties of the state and referring to the
ECtHR doctrine (judgments in cases Airey v. Ireland (No. 6289/73) and
Kjartan Asmundsson v. Iceland (No. 60669/00)), the Constitutional Court
formulated a new doctrinal statement that the social rights envisaged by

state is, the legislator must heed the fundamental rights of a person established in the
Constitution (Item II1.24). In certain cases, an economic crisis can develop to the point
when the freedom of action must be granted to the legislator to enable the implementation
of remedial measures—even if the latter would infringe the fundamental rights established
by the Constitution; in the situation of extremely limited financial resources of the state,
the latter has freedom of action to change the conditions for pension disbursement—with
the aim of sustaining a just social insurance system (Item I11.29.2).

23) Decision of the Constitutional Court of Ukraine No. 20-rp/2011 dated
December 26,2011 in the case upon the constitutional petitions of 49 People’s Deputies of
Ukraine, 53 People’s Deputies of Ukraine and 56 People’s Deputies of Ukraine concerning
conformity with the Constitution of Ukraine (constitutionality) of item 4 of Chapter VII
“Transitional Provisions” of the Law of Ukraine “On the State Budget of Ukraine for 2011".
(http://www.ccu.gov.ua)
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laws are not absolute. The mechanism of realisation of these rights may be
changed by the state, in particular, through impossibility of their financing
by proportional redistribution of funds to maintain the balance of interests
of the whole society. In addition, such measures may be stipulated by the ne-
cessity to prevent or eliminate real threats to economic security of Ukraine,
which under Paragraph 1 of Article 17 of the Constitution of Ukraine is
the most important function of the state. However, establishing such legal
regulation under which the amount of pensions and other social payments
and assistance will be lower than the level set in Paragraph 3 of Article 46 of
the Constitution of Ukraine is inadmissible, and will not provide adequate
living conditions for individuals to live in society and maintain their hu-
man dignity, that would run contrary to Article 21 of the Constitution of
Ukraine. Thus, changing the mechanism of calculation of certain types of
social benefits and assistance is constitutionally permissible to the extent
which puts into question the very nature of the content of the right for social
protection.

The Portuguese Constitutional Court has also faced questions of the
constitutionality of the reduction of social guarantees under conditions of
the global economic crisis. In its decision of 5 April 2013, this Court, though
not excluding the possibility that in exceptional economic circumstances
and in order to quickly reduce the public deficit the legislator could lower
the income of Public Administration staff, inter alia declared the suspen-
sion of the additional holiday month of salary or equivalent for Public Ad-
ministration staff (which also applied to the same types of amount payable
under teaching and research contracts) to be unconstitutional with generally
binding force, because it was in violation of the principle of equality that
requires the just distribution of public costs, as it lead to unequal treatment
compared to persons who earn income in the private sector.**

The economic and financial problems of states, that could be viewed
as a result of the on-going global economic crisis, has influenced the consti-
tutional doctrine on social guarantees formulated by constitutional courts.
The latter have confronted a complex task to assess whether the decisions
adopted by state institutions are an adequate and proportional measure con-
forming to the imperatives stemming from the Constitution.

24) The Ruling 187\13 of the Constitutional Court of Portugal of 5 of April 2013
(http://www.tribunalconstitucional.pt/tc/en/acordaos/20130187s.html)

The Constitutional Court also stressed that when not matched by equivalent
sacrifices on the part of virtually all the other citizens earning income from other sources,
the cumulative, on-going effects of the sacrifices imposed on people who earn income in
public sector represent a difference of treatment for which the goal of reducing the public
deficit does not provide adequate grounds.
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4. The constitutional protection of social (material) guarantees
of the judge. The possibility of reduction of social rights
guarantees for judges under conditions of an economic crisis

The constitutional social (material) guarantees of the judge, inter
alia the solidity of the salary and pensionary maintenance of the judge and
their appropriate regulation by law are seen by the Constitutional Court
as an important guarantee of the independence of the judge and courts.”
The Constitutional Court has noted on more than one occasion that the
independence of the judge and courts is not a privilege, but one of the
most important obligations of judges and courts, which stems from the
right of the person, who believes that his rights or freedoms guaranteed
in the Constitution are violated, to an impartial arbiter of the dispute who
would solve the emerged legal dispute under the Constitution and laws
in essence.”

The Constitutional Court has emphasised on more than one occasion
that the state has a duty to ensure such social (material) maintenance for
judges which would be in conformity with the status of judges when they
are in office, as well as after expiry of the term of their office.”” The social
and material guarantees established to judges under the Constitution must
be such so that they would be in line with the constitutional status of the
judge and his dignity.?®

While formulating the doctrine of social rights guarantees of the judge,
the Constitutional Court derives the imperative of judges’ salaries and their
other social guarantees from the principle of independence of judges and

25) In the Constitutional Court’s doctrine, inter alia in its ruling of 27 November
2006, the independence of judges and courts is understood as their impartiality which is
ensured by consolidating, in the Constitution and laws, the independence of the system
of courts from the legislative and executive powers (institutional independence), the
procedural independence of judges, the organisational independence and self-government
of courts, the status of judges, the inviolability of the person of a judge, immunities, the
inviolability of the term of office of judges and social (material) guarantees of judges, as
well as by establishing the prohibition for the institutions of state power and governance,
Members of the Seimas and other officials, political parties and public organisations and
citizens to interfere into the activity of judges or courts. In this ruling the Constitutional
Court did not formulate any exhaustive list of the guarantees for judges and courts, but
noted that the independence and impartiality of judges and courts are also ensured by other
guarantees established in the Constitution and laws.

26) Inter alia the Constitutional Court’s rulings of 22 October 2007, 29 June 2010,
14 February 2011 and 1 July 2013.

27) The Constitutional Court’s rulings of 21 December 1999, 22 October 2007,
and 29 June 2010.

28) The Constitutional Court’s decision of 8 August 2006, the rulings of 22 October
2007, 29 June 2010, and 14 February 2011.
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courts established in Article 109 of the Constitution. On the grounds of this
principle one attempts to protect the judges administering justice from any
influence of the legislative power and the executive, as well as from that of
other state establishments and officials, political and public organisations,
commercial-economic structures, and legal and natural persons.

The Constitutional Court emphasised in several cases the requirement
arising from Article 109 of the Constitution to ensure the independence of
judges. As far back as inter alia in its rulings of 6 December 1995 and 21
December 1999, while interpreting the constitutional principle of independ-
ence of judges and courts, it held that the protection of the remuneration and
other social guarantees of judges is one of the guarantees helping to secure
this principle, therefore, according to the Constitution, in order to ensure the
independence of judges, as long as the judge is in office, any reduction of his
remuneration, as well as any reduction of the social guarantees established
for him, is prohibited. However, a situation where a certain component part
of a judge’s remuneration is decreased, but, at the same time, another com-
ponent part of his remuneration is increased, is not regarded as reduction
of salaries of judges.”’

The independence of judges is ensured also in the aspect that Para-
graph 1 of Article 113 of the Constitution commandingly entrenched the
prohibition that judges not receive, during the entire time of their profes-
sional career, any remuneration other than the remuneration established
for the judge and payment for educational or creative activities. Thus, the
Constitution establishes strict limitations on the receiving of any other re-
muneration by judges. From the point of view of the prohibitions established
in Article 113 of the Constitution, all judges are equal.

The official constitutional doctrine of the remuneration of the judge as
an important element of his constitutional status was developed inter alia in
the Constitutional Court’s rulings of 28 March 2006, 22 October 2007, and
14 February 2011, also in the decisions of 8 August 2006 and 20 April 2010.
The Constitutional Court noted on more than one occasion (in its ruling of
14 February 2011 and the decisions of 12 January 2000 and 8 August 2006)
that the notion “remuneration of the judge” includes all the payments paid
to a judge from the state budget.

The character of the social guarantees of judges is determined by the
constitutional status of the judge which is the essential condition for his in-
dependence guarantees. The Constitutional Court has emphasised on more
than one occasion, inter alia in its ruling of 14 February 2011, the require-
ment for equal status of the judges in the administration of justice, which
determines the fact that the material and social guarantees of judges must
be differentiated according to clear criteria that are known ex ante and are

29) The Constitutional Court’s ruling of 14 February 2011.
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not related to administration of justice in the course of the consideration of
cases. The same Constitutional Court’s ruling emphasised that the judges of
the same system of courts and the judges of the courts of the same level must
be paid for the corresponding work correspondingly, without discriminating
any of them and without granting privileges to any of them.

The Constitutional Court has also provided interpretation of the com-
ponent parts of remuneration. It noted that the legislator, while regulat-
ing the relations connected with the establishment of the remuneration of
judges, may establish that remuneration—a social (material) guarantee of
the judge—is comprised of not one, but several constituent parts, inter alia
the positional salary, additional pay and extra pay.*

The Constitutional Court also assesses the social guarantees of the
judge upon the expiry of the term of his powers as an important guarantee
of the independence of judges. While interpreting the provisions of Arti-
cle 109 of the Constitution, the Constitutional Court has formulated the
requirement that the legislator must establish such legal regulation which
would ensure the independence of the judge and courts, inter alia the social
(material) guarantees of the judge, not only when he is in office, but also
when his powers are discontinued.” The legislator, while heeding the Con-
stitution, may also establish cases where a judge’s pension (which is related
to the constitutional status of the judge) is not awarded to a former judge
and/or an awarded state pension is no longer paid to a former judge. When
the cases are established, where a judge’s pension is not awarded to a former
judge, one must take into consideration the grounds of the discontinuation
of the powers of the judge.

Thus, the Constitutional Court’s doctrine has formulated a large sys-
tem of social guarantees of judges, which should be assessed as an impor-
tant guarantee of the independence of the judge and includes not only his
remuneration, but also his social guarantees upon the expiry of his powers.
The Constitutional Court has noted the importance that such guarantees
must be established in reality.

The Constitutional Court has formulated a strict prohibition of reduc-
tion of judges’ remuneration and their other social (material) guarantees;
any attempts to reduce the remuneration of the judge or his other social
(material) guarantees, or limitation upon financing of courts are treated as
encroachment upon the independence of judges and courts.*” This doctrine
was further developed under the conditions of the economic crisis.

30) The Constitutional Court’s ruling of 14 February 2011.

31) Inter alia the Constitutional Court’s ruling of 22 October 2007.

32) The Constitutional Court’s rulings of 6 December 1995, 21 December 1999,
12 July 2001, 28 March 2006, and 14 February 2011, the decisions of 12 January 2000 and
8 August 2006.

437



In its decision of 15 January 2009, the Constitutional Court noted that
the Constitution prohibits the reduction of judges’ salaries save the situa-
tions when there is an extremely difficult economic and financial situation
of the state, however, it is allowed to do so only temporarily and only by law,
by heeding the constitutional principle of proportionality, which implies
that the salaries of judges must not be reduced to the extent where courts
would become unable to perform their constitutional function and obliga-
tion—administration of justice; such constitutional guarantees of salaries
of judges are determined by the constitutional status of judges who imple-
ment judicial power; the said constitutional status of judges is implied by
the constitutional function of administration of justice.

The doctrine on correction (limitation) of social rights during an eco-
nomic crisis formulated in the Constitutional Court’s jurisprudence is also
applicable to the social guarantees of judges. In its decision of 20 April 2010,
the Constitutional Court inter alia formulated certain general principles
which must be followed when, provided there is an economic crisis in the
state, the legislator can adopt decisions on reduction of social guarantees.

The Constitutional Court does not single out the reduction of judges’
social guarantees (remuneration and pensions (state pensions**)) under con-
ditions of an economic crisis from the same guarantees of other persons
(inter alia those implementing the functions of state authority**), who are
paid their remuneration, and the pension is awarded and paid from the state
budget (and the state social insurance budget).

The Constitutional Court has emphasised that, as every person, a
judge has the right to defend his rights, legitimate interests, and legitimate
expectations.”” The Constitutional Court confronted the inaction of the
Seimas (parliament) when the legal regulation regulating the salaries of
judges, which had been amended (made less favourable) due to a difficult
economic situation, which had emerged in Lithuania as a result of the so-
called Russian crisis, was not amended also when the crisis was over. In its

33) A judge’s pension is treated as a state pension and, as well as other state
pensions, it is paid from the state budget.

34) In its decision of 15 January 2009, the Constitutional Court noted that if
one established such legal regulation, whereby in case of an extremely difficult economic
and financial situation of the country it would not be permitted to reduce the financing
of courts only, nor to reduce the remuneration of judges only, it would mean that courts
are groundlessly singled out from among other institutions which implement state power,
and judges—from among other persons that participate in implementing powers of the
corresponding institutions of state power; the consolidation of such exceptional situation of
courts (judges) would not be in line with the requirements of an open, fair and harmonious
civil society and the imperatives of justice.

35) Inter alia the Constitutional Court’s rulings of 12 July 2001 and 22 October
2007.
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decision of 8 August 2006, while deciding the issues inter alia related to
the reduction of the salaries of judges, the Constitutional Court formulated
a doctrinal provision whereby ordinary courts have in considering concrete
cases the powers to assess the changes in the economic situation and in
cases of the legislator’s inaction—also the powers to adopt decisions on the
defence of a concrete social right of the person. At the time of this crisis, the
issue of the reduction and compensation of judges’ salaries was a matter of
consideration by the ECtHR.”

In its ruling of 1 July 2013, the Constitutional Court emphasised that,
under the conditions of an economic crisis, the reduction of the salaries of
judges may not be disproportionate or discriminatory; inter alia salaries
may not be reduced only for judges, or only for the judges of certain courts,
or only for the judges performing certain duties; the proportions of the
amounts of salaries established at the time prior to the occurrence of a par-
ticularly difficult economic and financial situation in the state for the judges
performing different duties (for the judges of different systems of courts and/
or of different levels of courts), as well as the proportions of the amounts of
salaries established for the different categories of judges and other persons
who are paid for their work from the funds of the state budget or municipal
budgets (inter alia state servants, politicians, officials), may not be violated.
Any failure to observe the said requirements should be regarded as an en-
croachment upon the independence of a judge and courts, thus, also inter
alia as a violation of Paragraph 2 of Article 109 of the Constitution and the
constitutional principle of a state under the rule of law.

In the ruling of 1 July 2013, the Constitutional Court had to hold
that, under the conditions of the economic crisis starting from 2009, the
salaries of judges and salaries of certain state servants had been reduced

36) In its decision of 8 August 2006, the Constitutional Court noted that in the
event of a legislative omission, which is prohibited by the Constitution, courts must fill the
gaps ad hoc, and this must be done by applying, first of all, the Constitution and the general
principles of law; however, such a decision of the court does not eliminate the legislator’s
obligation to fill the legal gap. The said Constitutional Court’s decision is significant for
ordinary courts in deciding cases regarding the protection of the person’s social rights,
where the legislator avoids duly regulating the respective relations by means of law.

37) The ECtHR, while adopting its 15 October 2013 decision in the case of
Rimantas Savickas v. Lithuania (application No. 66365/09) and considering the admissibility
of the application, referred inter alia to the Constitutional Court’s doctrine designated for
the reduction of the social guarantees for judges during an economic crisis. The ECtHR
considered that the Lithuanian State did not overstep the margin of appreciation in adopting
and upholding the temporary reduction of judges’ salaries during the economic crisis
(1999-2003) and emphasised that the losses of salary had been compensated, for the period
of three years, either under a special law providing for such compensation or by a court
decision according to that law. The applications of the applicants had been recognised as
inadmissible concerning the other points of the dispute as well.
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without conforming to the constitutional requirements applicable under
the conditions of an economic crisis to that type of reduction, inter alia by
violating the constitutional principle of proportionality.”® The impugned
legal regulation, by means of which the coefficients of the positional salary
of judges had been reduced by establishing a disproportionate (particularly
large) extent of the reduction of the salaries of judges, inter alia by violating
the proportions of the amounts of salaries established at the time prior to
the occurrence of a particularly difficult economic and financial situation
in the state for the judges performing different duties, was recognised by
the Constitutional Court as being in conflict with the Constitution. The
Constitutional Court held that such legal regulation was not in line with the
principle of the independence of the judge and courts, inter alia the require-
ments consolidated in Paragraph 2 of Article 109 of the Constitution and
the constitutional principle of a state under the rule of law.

It should be noted that the questions related to the reduction of the
social rights guarantees of judges under the conditions of an economic cri-
sis have been dealt with in different manner by other constitutional courts
as well.

On 18 January 2010, the Constitutional Court of Latvia adopted a
judgment in the case in which it assessed the freezing of judicial remunera-
tion in conjunction with the rise in the wages of higher public officials. The
Constitutional Court of Latvia recognised the contested legal provisions and
the impugned reduction of the salaries of judges under the conditions of
the economic crisis without conforming to the imperatives stemming from
the Constitution as being in conflict with the Constitution and noted the
following: difficult economic conditions lead the state to review and reduce
financing for all workers in the public sector irrespectively of the branch of
the public sector in which they work, the budget of a government institu-
tion, or the area in which it operates; it would be impermissible to reduce
the financing of a single sector—the courts—or the salaries of judges, just
as it would be impermissible to leave the financing of one branch of the
government institution unchanged; even under the conditions of economic
decline, financing can be reduced only if the constitutional principles and
procedures are observed, and if the fundamental rights and freedoms are
respected, particularly, in terms of the principle of constitutional equality.”

38) The Constitutional Court’s doctrine has formulated a duty for the legislator,
even during an economic crisis, not to reduce those salaries that, upon the reduction
thereof, would not ensure adequate living conditions for a person. The fact that the salaries
of such amounts as established by the legislator would not be reduced does not violate the
principle of proportionality and other constitutional principles.

39) The judgment of the Constitutional Court of Latvia of 18 January 2010 (case
No. 2009-11-01), in which the Constitutional Court of Latvia emphasised that judges are
also citizens, and that their special status and role in society do not grant them immunity
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On 12 December 2012, the Constitutional Tribunal of Poland adopted
a ruling, in which it recognised the legal regulation establishing the “freez-
ing” of the salaries of judges—non-indexation for the period of one year as
being not in a conflict with the Constitution. Under the challenged legal
regulation, the salaries of judges had been established not according to the
average work remuneration of 2011, but that of 2010, whereas the salaries in
the public sector had not been increased, i.e. they had not been indexed (had
been frozen), as long as since 2008. The Constitutional Tribunal founded its
decision on the deteriorating economic situation in the state, which required
that urgent measures would be taken, and emphasised that taking care of
public finances was a duty of the public authorities, and that the legislator’s
actions had been well-grounded on the public interest—the balancing of
the state budget.

It should be mentioned that the Constitutions of some states contain
the provisions expressis verbis prohibiting the reduction of the social guar-
antees of judges. Thus, the constitutional courts of the said states are obliged
when deciding regarding the reduction of the said social guarantees under
the conditions of an economic crisis not to interpret or reinterpret the doc-
trine formulated by the Constitutional Court, but to construe the imperative
provisions of the Constitution as at the same time limiting the powers of a
court. The situation in question was faced by the Supreme Court of Cyprus
when in its decision of 14 June 2013*! it had to answer the question whether
it was permissible to apply the statutory provisions providing for the reduc-
tion of the salaries of judges. Article 158.3 of the Constitution of the Re-
public of Cyprus stipulates that “[a] law shall provide for the remuneration
and other conditions of service of the judges of the courts to be established
under paragraph 1 of this Article. The remuneration and other conditions
of service of any such judge shall not be altered to his disadvantage after his
appointment.” The Supreme Court of Cyprus inter alia observed that Article
158.3 of the Constitution was so clear that there can be no doubt as to its
interpretation, the sub judice laws that implicated the impermissible adverse
alterations of the judges’ remuneration were contravening the provisions

against any such a situation in which the state solves a complicated situation and takes
decisions with respect to its residents; in an economic crisis a social solidarity means that
every citizen undertakes proportional responsibility for the overcoming of the difficult
consequences of the crisis, and government officials, including judges, must stand in
solidarity with the country’s residents. The Court also underlined that the contested norms
thus provide for such salaries of judges in 2009 that are equal with the salaries in 2007 rather
than those in 2008, consequently, the remuneration was, in fact, reduced.

40) The ruling of the Constitutional Tribunal of Poland of 12 December 2012.
(http://www.trybunal.gov.pl/OTK/teksty/ OTKZU/2012/2012A_11.pdf)

41) The Supreme Court of Cyprus. Revisional Jurisdiction. Consolidated Recourses
397/2012 and 480/2012 . Judgment of 14 June 2013.
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of Article 158.3 of the Constitution. Having examined various arguments,
the Supreme Court ultimately reached the conclusion that the recourses
succeeded and the sub judice administrative decisions were declared null
and void and of no effect whatsoever. The court also noted the pronounced
intention of most of the applicants to voluntary contribute to the effort of
saving the Cyprus economy and hoped that their example would be followed
by the remaining applicants.

Thus, during an economic crisis, inter alia not only such reduction in
judges’ salaries is allowed, where they are reduced according to a certain per-
centage, but also when the amount of the received salary is not indexed, i.e.
when it is frozen. When the institutions exercising constitutional jurisdic-
tion decide on the constitutionality of the reduction in judges’ salaries dur-
ing an economic crisis, in each separate case they must decide on whether
the limitation of the said social right was allowed and whether it was con-
stitutionally grounded. The decisions of Latvian and Polish constitutional
courts show how the non-indexing of judges’ salaries during an economic
crisis, although, in itself, may be recognised constitutional, however, under
different circumstances, may lead to different decisions taken by the institu-
tions of constitutional jurisdiction.

Conclusion

The Constitutional Court of the Republic of Lithuania is forming a
broad and distinctive doctrine on the possibility of limitation of social rights
during an economic crisis. This doctrine is inter alia grounded upon the
imperatives of a state under the rule of law, equality of rights, justice, propor-
tionality, protection of legitimate expectations, social solidarity, the constitu-
tional concept of the state budget and other constitutional imperatives. The
Constitutional Court has also formulated certain general principles which
must be followed when in a situation of an economic crisis the legislator
may adopt decisions on reduction of social rights guarantees. This doctrine
is also influenced by international law, inter alia the law of the European
Convention on Human Rights. While considering the cases related to im-
plementation of social rights, the Constitutional Court also takes account
of the case-law of the constitutional courts of other states.

Summary

The economic and financial problems of states, that could be viewed
as a result of the on-going global economic crisis, have influenced the con-
stitutional doctrine on social rights guarantees formulated by constitutional
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courts. The latter have confronted a complex task to assess whether the
decisions adopted by state institutions are an adequate and proportional
measure conforming to the imperatives stemming from the Constitution.

The economic crisis has raised for the constitutional courts complex
questions, first of all, whether the constitutional courts, in the face of global
economic crisis, are capable of dealing with economy-related issues, inter
alia to decide on the constitutionality of the urgent austerity measures taken
by the states. Under conditions of the global economic austerity measures,
the most sensible areas, especially the guarantees of social rights, are af-
fected, inter alia the questions of pensions, salaries, childcare leave, etc.,
have become an urgent issue.

The jurisprudence of the Constitutional Court of Lithuania has formed
the doctrine on limitation of social guarantees during an economic crisis and
the period of formation of this doctrine could be divided into two stages:
from 2002 till 2006, when the Constitutional Court was deciding on the
constitutionality of legal acts narrowing the social guarantees, when this
had been determined by the impact of the effects of the so-called Russian
economic crisis on the development of the economy of the State of Lithua-
nia (during this period the Constitutional Court adopted several decisions
which began the formation of doctrine on reduction of guarantees of social
rights at the time of an economic crisis); and since 2009 until now where
the Constitutional Court has been forming the constitutional doctrine on
limitation of social rights guarantees, which has been determined by the ef-
fects of the global economic crisis on the economy of the State of Lithuania.

It is possible to assess the doctrine on limitation of social rights guar-
antees during an economic crisis, which was formulated by the Constitu-
tional Court in 2009-2013 and which is continuation of its previous doc-
trine, as in a sense special doctrine on limitation of social rights at the core
of which, it goes without saying, there are the general principles of limitation
of human rights that are recognised in human rights law. The acts of the
Constitutional Court establish also independent grounds of the reduction
of the guarantees of only the social rights (pensions and salaries) during an
economic crisis, which, even though grounded upon general principles of
the doctrine of human rights, are supplemented with additional criteria,
as, for instance: the requirement to ground the reduction of the guarantees
of the social rights (pensions and salaries) upon the circumstances testify-
ing the presence of a very difficult economic situation of the state and the
requirement for the existence of an official statement that there is a very
difficult economic and financial situation in the state, which is not short-
termed; salaries and pensions must be reduced for the period not exceeding
one budget year, whereas in the course of approving the state budget for
the next year, the legislator has a duty to reassess the economic situation
in the state and to decide anew as regards the reduction of the said social
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guarantees; the reduction must be temporary and not violating the propor-
tions of the pensions and remunerations that used to be before the crisis;
the legislator could establish a limit below which pensions (salaries) would
not be reduced even during an economic crisis; it is not allowed to reduce
the old-age pension awarded and paid to the persons who have a certain job
or conduct a certain business to a greater extent (this important criterion
was also established in the previous doctrine); the old-age pensions reduced
because of an economic and financial crisis must be compensated, whereas
the reduced state pensions—only if they are reduced to a large extent and
they may be compensated to a smaller extent. The constitutional principle
of social solidarity, construed in the context of the constitutional principle
of equal rights of persons, implies a duty of the legislator to establish a non-
discriminatory extent of reduction of remunerations of persons who are paid
for work from the funds of the state or municipal budget.

At present, the question of the decreasing of the social rights guaran-
tees of judges—the reduction of their salaries—has also become important.
While formulating the doctrine of social rights guarantees of the judge, the
Constitutional Court derives the imperative of judges’ salaries and their
other social guarantees from the principle of independence of judges and
courts established in Article 109 of the Constitution. The system of the guar-
antees of social rights of judges, formulated in the Constitutional Court’s
doctrine, should be assessed as an important guarantee of the independence
of a judge, which becomes a matter of particular concern in the conditions
of economic crisis, when the legislator lays down the limitations inter alia
on payable salaries and pensions. The doctrinal provisions based on the
general doctrine of the reduction of the guarantees of social rights (salaries,
pensions) in the conditions of economic crisis, which were formulated in
the Constitutional Court’s ruling of 26 March 2006, were further developed
inter alia in the Constitutional Court’s ruling of 1 July 2013 by disclosing
the significance of the principle of proportionality in establishing concrete
limitations on the guarantees of social rights.
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Prof. Dr. Krassen Stoichev
Judge of the Constitutional Court of Bulgaria

JURISDICTION AND CONSTITUTIONAL REVIEW
IN THE REPUBLIC OF BULGARIA

Jurisdiction, in its classical sense, refers to an independent resolution
of particular legal disputes. Jurisdiction establishes what a definite legal rule
states and to what extent the conduct implemented in agreement with it con-
forms to the prescriptions of law. Jurisdiction is a procedure of application
of the laws and, in this sense, is pursued on the basis of and in implementa-
tion of the law. That is why in all cases which involve legal disputes, but the
disputes do not concern the application of laws in specific instances, the
resolution of the dispute will not be a matter of jurisdiction. An example of
this is constitutional review on a motion to rule unconstitutionality of laws
or to interpret the Constitution; the same refers to the judgments which the
Constitutional Court pronounces whether international treaties concluded
by the State prior to their ratification are consistent with the Constitution
or, respectively, whether laws are consistent with the universally recognised
standards of international law. In such cases, precisely because application
of the laws is not involved, in the sense of determining the extent to which a
specified conduct checked against a relevant legal rule conforms to the law,
jurisdiction in the classical sense does not apply.

That premise is a fundamental one and its spirit and logic should be
taken into account, when one draws conclusions about a specific issue with
regard to constitutional review — starting from the essence of the motion, the
lack of typical parties to defend their interests, the effect of the judgment itself,
etc. The problem is that both practice and theory more or less deviate from it.
Some attempts have been made to reach judgments so as to make the formula
itself pointless, albeit indirectly. Most often, however, one comes across cases
which totally ignore the assumption about the essence of jurisdiction; as a
result they arrive at decisions in respect of constitutional review to present an
eclectic set of contradictory conclusions but serving particular ends.

This begs the question whether, given the lack of specific solutions re-
garding constitutional review, rules and institutes, which form the texture of
the classical cases of jurisdiction, whether these institutes can be borrowed,
and if yes, to what extend will they directly apply to constitutional review.
One cannot accept such a proposition because the essential characteristics
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of constitutional review, and its subject matter, above all, rule out the pos-
sibility of binding constitutional review immediately to the familiar forms
of civil, criminal or administrative justice. Whenever a direct framework,
rules and institutes characteristic of classical forms of jurisdiction are lack-
ing one has to adapt them accordingly provided they have been subjected
to a careful consideration in order to find out if they apply to constitutional
review as well. If their meaning has taken shape above all under the influ-
ence of the notion of legal dispute as affecting subjective rights and interests
of natural or legal persons, or of individuals or authorities, then as far as
constitutional review is concerned their content cannot help undergoing a
definite modification.

Constitutional justice is a jurisdiction sui generis and it imbricates
with the classical forms of jurisdiction only in the most general terms. The
point of constitutional review does not come down to establishing what
conforms to the prescriptions of law in a particular case. The underlying
idea of constitutional review is to find out whether the established model,
to which the relevant conduct will have to conform, agrees with the Con-
stitution. Still, the thesis of constitutional review as a type of procedure on
its own seems to be attacked on account of two circumstances. First of all,
within the framework of administrative justice it is admissible to contest the
legal conformity of a particular statutory instrument of secondary legislation
issued by a supreme administrative authority. Is this not one and the same
type of jurisdiction? The difference is that in constitutional review the mo-
tion is to establish constitutionality of a law, and in the administrative justice
the contestation affects a statutory instrument of secondary legislation so
thus involves statutory instruments. All the more, in some legal systems
the constitutional courts also deal with the legal conformity of statutory
instruments of secondary legislation issued by the government. The dis-
tinction between the constitutional review and the administrative justice
again lies in the characteristics of the dispute. A statutory instrument of
secondary legislation can usually be challenged before a court to the extent
that the claimant has standing, i.e. his rights are or are likely to be affected
or, respectively, the statutory instrument of secondary legislation concerned
imposes certain obligations on the claimant. In such case, the jurisdiction is
pursued according to the typical model when one contests an administrative
act with some specific distinctions, considering the difference between an
individual administrative act and a statutory administrative act. Constitu-
tional review follows a different logic. It is not bound to individual standing
whose absence will be decisive for the admissibility of the motion. Consti-
tutional review actually relies on the formula that only specified authorities
or groups of persons may dispute the constitutionality of a law, without
raising the question about the presence or absence of standing to seek the
establishment of unconstitutionality. It is presumed that intervention of the
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respective authorities is subservient per se to the idea of maintaining the
stability of the political system.

A link between constitutional review and administrative justice can be
found along other lines as well. A familiar figure in administrative justice is
public action (actio popularis), in which the matter of standing goes beyond
the scope of individual standing. It is presumed that the citizen acts in the
name of public interest, for the purpose of defending particular subjective
rights in public law. Still, such actions are brought as an exception and,
therefore, their existence cannot be a basis for appropriate generalisations.
Undoubtedly, however, the influence of actio popularis makes itself felt in the
constitutional review. Admittedly, constitutional review may well develop
along the model of actio popularis, ether within the context of the individual
petition, e.g. granting citizens a common right to seek the ruling of uncon-
stitutionality and declaring this a fundamental power of the constitutional
courts. Or, one can also argue the very motion for the ruling of unconstitu-
tionality incorporates the characteristics of actio popularis. Such logic would
not sound quite unfamiliar to the Bulgarian Constitutional Court, either. It
accepts that even if a motion is put forward by the required number of MPs
and then afterwards some of them withdraw and consequently fewer MPs
remain than the amount required to support the motion, it will nevertheless
be admissible because it defends the public interest.

The second argument refutes the thesis that there is little in common
between the constitutional review and the classical forms of jurisdiction; this
argument bears on the fact that the Constitutional Court, in addition to its
power to rule the unconstitutionality of a particular law or to interpret the
Constitution, may also examine disputes on the merits, e.g. the legitimacy
of the election of National Representatives or the President and the Vice
President of the Republic, the constitutionality of political parties and as-
sociations, the competence disputes between supreme State bodies, as well
as those between central and local government authorities, etc. Such cases
already outline the framework of a legal dispute in the classical sense of
the term, as expressly provided for by the Constitution and, therefore, the
Constitutional Court will have to pronounce on what the law says about
the case and to apply it. In other words, the implementation of the activity
will be rather close to the classical forms of jurisdiction. But there are also
substantial differences between the merits in question and the classical forms
of jurisdiction. In these instances, too, the dispute rather than be about the
petitioner’s standing, will only take public interest into consideration, that
is, all parameters that come to show that even though subjective rights may
be violated, the emphasis will still be mainly on the need to maintain the
stability of the political system.

I would like to note that the powers of the Constitutional Court which
involve the implementation of jurisdiction cannot be bracketed together
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with the cases about the ruling of the unconstitutionality of a law. These
powers are complementary at best, insofar as the core powers such as con-
trol on constitutionality and on the interpretation of the Constitution are
paramount for the juridical characteristics of the Constitutional Court. Be-
sides, in some cases there even arise doubts whether such disputes should
be settled by the Constitutional Court. For example, in Bulgaria it is still not
quite clear why disputes over the legitimacy of the election of MPs should
be judged by the Constitutional Court, whereas the results of the elections
of municipal councillors and mayors should be judged in the administra-
tive courts. After all, it is precisely empowerment, which enables us to make
conclusions about the place of the particular authority. Constitutional courts
are established above all to review the constitutionality of the laws, and this
should be seen as the crucial function for the determination of their legal
status and activity. On the other hand, the Constitutional Court is empow-
ered to provide a binding interpretation of the Constitution. This in itself
puts its activity in a far different perspective.

In principle, the problem about the classification of the powers of the
Constitutional Court has not been solved theoretically, but it is quite impor-
tant because it makes it possible to model the very idea about the essence of
the Constitutional Court. If we assume that the nature of the powers vested
in it is a criterion, we must admit that the Constitutional Court possesses
core powers, related to the exercise of check-up as to constitutionality, in-
cluding whether international treaties concur with the Constitution, and
the interpretation of the Constitution, as well as subsidiary powers, which
encompass all the rest. The other powers at the disposal of the Court have
been conferred on it because of their direct bearing on the functioning and
the stability of the political system. The powers in question, however, differ
in their substance: in both cases it is a matter of resolving a legal dispute
relevant to the stable functioning of the political system and governance of
the State, but these legal disputes have different parameters and content.
Things being so, it seems quite natural to differentiate between the consti-
tutional review proper and the rest of the cases concerning constitutional
justice, which is pursued on the strength of different powers by virtue of
their subject matter. However, since these latter powers are not decisive, they
cannot be cited as an argument when we discuss the essence of the activity
that is carried out.

In conclusion, the expression “constitutional review” should not mis-
lead us. It is not about some type of jurisdiction, along with the classical
forms of jurisdiction. The difference is in the essence of the powers that will
be implemented. The common element, if we should still try to identify what
they have in common, is in the fact that a procedure is pursued both before
the Constitutional Court and before the other courts, i.e. they follow steps
as the law prescribes them in a sequence leading up to the rendition of a
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specified act. Each jurisdiction is organised as a procedure, be it constitu-
tional review or the rest of the forms of classical jurisdiction. However, this
alone is not enough to prove that these are different types of “jurisdiction”
of the same affiliation.

Abstract

Constitutional justice is a jurisdiction sui generis. It imbricates with
the classical forms of jurisdiction only in the most general terms. The point
of constitutional review does not come down to establishing what conforms
to the prescriptions of law in a particular case. The underlying idea of con-
stitutional review is to find out whether the established model, to which the
relevant conduct will have to conform, agrees with the Constitution.

The powers of the Constitutional Court which involve the implemen-
tation of jurisdiction cannot be bracketed together with the cases about the
ruling of the unconstitutionality of a law. These powers are complementary
at best, insofar constitutional courts are established above all to review the
constitutionality of the laws, and this should be seen as the crucial function
for the determination of their legal status and activity.
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Dr. Kata Senjak
President of the Constitutional Court of the Federation of Bosnia
and Herzegovina

COMPARATIVE ANALYSIS OF THE LEGAL
BASIS FOR THE JURISDICTION OF THE
CONSTITUTIONAL COURTS IN BOSNIA AND
HERZEGOVINA

Seen from the standpoint of history of constitutional courts and the
problems of transition of socialist countries, for Bosnia and Herzegovina, the
new democratic state with its society in transition, where division of powers
is distinctively asymmetrical, the role of constitutional courts is of special
significance given these specific social, economic and political conditions.

By signing the General Framework Agreement for Peace in Bosnia and
Herzegovina', Constitution of Bosnia and Herzegovina entered into force on
14" December 1995. The Constitution provides constitutional and legal frame-
work for the organization and functioning of Bosnia and Herzegovina on an
entirely new political and legal basis in comparison to the previous period.

Constitution of Bosnia and Herzegovina, in the first place, specifies in
its Preamble the basic normative principles as are respect for human dignity,
liberty, and equality, tolerance and reconciliation, democratic governmen-
tal institutions and fair procedures as the best means to produce peaceful

1) General Framework Agreement for Peace in Bosnia and Herzegovina has 11
Annexes:
Annex 1A: Agreement on the Military Aspects of the Peace Settlement,
Annex 1B: Agreement on Regional Stabilization,
Annex 2: Agreement on Inter-Entity Boundary Line and Related Issues,
Annex 3: Agreement on Elections,
Annex 4: Constitution of Bosnia and Herzegovina,
Annex 5: Agreement on Arbitration,
Annex 6: Agreement on Human Rights,
Annex 7: Agreement on Refugees and Displaced Persons,
Annex 8: Agreement on Commission to Preserve National Monuments,
Annex 9: Agreement on Establishment of Bosnia and Herzegovina Public
Corporations,
Annex 10: Agreement on Civilian Implementation and
Annex 11: Agreement on International Police Force.
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relations within a pluralist society. Article II of the Constitution contains
the most extensive catalogue of human rights and fundamental freedoms
and provides that the European Convention for the Protection of Human
Rights and Fundamental Freedoms shall be directly applicable in Bosnia
and Herzegovina as a part of the Constitution with the direct application
and supremacy over all other law. It also provides that the Annex I to the
Constitution — Additional Agreement on Human Rights shall also be ap-
plicable in Bosnia and Herzegovina®.

Constitutional courts in Bosnia and Herzegovina are established
with the Constitution of Bosnia and Herzegovina, the Constitution of the
Republic of Srpska and the Constitution of the Federation of Bosnia and
Herzegovina. They, besides their jurisdiction, provide for the organization,
procedures and compulsory enforcement of decisions.

1. Jurisdiction of the Constitutional Courts

When we speak about the jurisdiction of the constitutional courts?,
they are defined in the Constitution of Bosnia and Herzegovina, the Con-

2) 1. 1948 Convention on the Prevention and Punishment of the Crime of Genocide,
. 1949 Geneva Conventions I-IV on the Protection of the Victims of War, and
the 1977 Geneva Protocols I-1I thereto,
3. 1951 Convention relating to the Status of Refugees and the 1966 Protocol thereto,
4. 1957 Convention on the Nationality of Married Women,
5. 1961 Convention on the Reduction of Statelessness,
6. 1965 International Convention on the Elimination of All Forms of Racial
Discrimination,
7. 1966 International Covenant on Civil and Political Rights and the 1966 and
1989 Optional Protocols thereto,
8. 1966 Covenant on Economic, Social and Cultural Rights,
9. 1979 Convention on the Elimination of All Forms of Discrimination against
Women,
10. 1984 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment,
11. 1987 European Convention on the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment,
12. 1989 Convention on the Rights of the Child,
13. 1990 International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families,
14. 1992 European Charter for Regional or Minority Languages and
15. 1994 Framework Convention for the Protection of National Minorities.
3) Article VI 3iIV 3 (f) of the Constitution of Bosnia and Herzegovina, Article
IV C 10 to 12 of the Constitution of the Federation of Bosnia and Herzegovina and Chapter
IX of the Constitution of the Republic of Srpska.

N
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stitution of the Republic of Srpska and the Constitution of the Federation
of Bosnia and Herzegovina, which ultimately means a differentiated proce-
dures, and hence specific decisions depending on the type and nature of the
jurisdiction disputes. The differentiation of these responsibilities is based on
the fact to what extent constitutional courts, besides their usual tasks relat-
ing to the protection of constitutionality, exercise a more direct connection
with the legislative, executive and judicial power.

The Constitutional Court of Bosnia and Herzegovina has exclusive ju-
risdiction to decide any dispute that arises under the Constitution of Bosnia
and Herzegovina between the Entities or between Bosnia and Herzegovina
and an Entity or Entities, or between institutions of Bosnia and Herzegovina.
Essentially, by analysing this the Court hereby decides on positive or nega-
tive conflicts of jurisdiction, as well as any other disputes that may arise in
the relationship between state and entity structures of government or the
institutions of Bosnia and Herzegovina.

The Constitutional Court has jurisdiction to decide whether any pro-
vision of an Entity’s constitution or law is consistent with the Constitution
of Bosnia and Herzegovina. Even though the Constitution explicitly, in its
Article VI 3a item 2, speaks only on “an Entity’s law”, following the obli-
gation of the Court to “uphold the Constitution”, this provision however
does not exclude the laws passed by the Parliament Assembly of Bosnia
and Herzegovina. At the same time, the Court has jurisdiction to decide
on whether an Entity’s decision to establish a special parallel relationship
with a neighbouring state is consistent with this Constitution, including
provisions concerning the sovereignty and territorial integrity of Bosnia
and Herzegovina.

The Constitutional Court of Bosnia and Herzegovina also has jurisdic-
tion over issues referred by any court in Bosnia and Herzegovina concerning
whether a law, on whose validity its decision depends, is compatible with
this Constitution, with the European Convention on Human Rights and
Fundamental Freedoms and its Protocols, or with the laws of Bosnia and
Herzegovina; or concerning the existence of or the scope of a general rule
of public international law pertinent to the court’s decision. The referring
court is obligated to act in accordance with the decision made by the Con-
stitutional Court. The Court, at the same time, has jurisdiction in the case
of a “blocking” of the House of Peoples of the Parliamentary Assembly of
Bosnia and Herzegovina over issues of vital interests of one of the constitu-
ent peoples which is in many ways an atypical form of jurisdiction since
in this way the interface between the “judicial power of the constitutional
court” and “legislative power” is practically being established.

The Constitutional Court is competent to review the constitutionality
of laws proclaimed by the High Representative for Bosnia and Herzegovina
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substituting for the national authorities.* In considering the above case the
Court concluded that the powers of the High Representative derive from the
relevant resolutions of the UN Security Council and the Bonn Declaration.
However, since in the present case he intervened in the legal order of Bosnia
and Herzegovina substituting himself for the national authorities and in this
respect, he therefore acted as an authority of Bosnia and Herzegovina, and
the law which he enacted is in the nature of a national law must be regarded
as a law of Bosnia and Herzegovina.

As a part of the overall competence in upholding the Constitution and
the Rules of the Constitutional Court’, as regulated, the Court may not act
on its own initiative in reviewing the constitutionality of laws.

Likewise, the Constitutional Court took the stand that it was not
compatible with the spirit of the Constitution of Bosnia and Herzegovina
and the legal order to allow for examination of the appeal challenging the
decision of an entity court which was adopted within the scope of abstract
jurisdiction of the entity constitutional court®. If, in the instant case, the
decision of the Entity

Constitutional Court would be examined, it would mean that review
of the constitutionality of a final and legally binding decision through “the
appellate jurisdiction” of the Constitutional Court is allowed, which defi-
nitely does not fall within the jurisdiction of the Constitutional Court.

As mentioned before, given the complex internal structure modified
by the Constitution of Bosnia and Herzegovina, in addition to the Consti-
tutional Court of Bosnia and Herzegovina, there are entity constitutional
courts, namely the Constitutional Court of the Federation of Bosnia and
Herzegovina and the Constitutional Court of the Republic of Srpska. Ac-
cording to the Constitutional Court of Bosnia and Herzegovina, all the func-
tions and powers that are not given to the institutions of Bosnia and Herze-
govina belong to the Entities. The Federation of Bosnia and Herzegovina
consists of cantons with a very wide autonomy, and if complex structure of
local self-government — municipalities and cities is added to it, we are facing
a rare example of a complex state structure resulting in an extremely com-
plicated distribution of competences between five levels of authorities. The
Republic of Srpska organisationally differs from the Federation of Bosnia
and Herzegovina, it is centralised, without cantons and so many levels of
government. Without getting into reasons for designing such a structure,
one should bare in mind that this is happening in a period of transition

4) Decision published in the ,Official Gazette of Bosnia and Herzegovina®, No. 1/01.

5) Rules of Constitutional Court of Bosnia and Herzegovina (,,Official Gazette
of Bosnia and Herzegovina “ No. 60/05, 64/08 and 51/09)

6) Decision Ap. 2391/07 of 27* November 2010, published in the ,, Official Ga-
zette of Bosnia and Herzegovina , No. 48/11

454



from the former to the new system, influenced at different times by difter-
ent interventions of the international community and that a self-sustaining
economy and national authorities are established within this framework, as
well as the Euro - Atlantic integration processes.

The competence of the Constitutional Court of the Federation of
Bosnia and Herzegovina is to resolve disputes between different levels of
authority, between or within any of the institutions of the Federation Gov-
ernment, between cantons, between any canton and the Federation Govern-
ment, between any city, its canton or the Federation Government, between
any municipality and any city, between any municipality and its canton or
the Federation Government, between or within any of the institutions of
the Federation Government, to review the constitutionality of federal laws,
whether adopted by either House of the Legislature, or by each House of
the Legislature or are in proposal, to review the constitutionality of cantonal
constitutions or cantonal law adopted by the cantonal Legislature, to deter-
mine whether any proposed or law adopted by the Federation, canton, city
or municipality authority is in accord with this Constitution.

At the same time, the Court is competent to decide constitutional
questions presented by the Supreme Court or a Cantonal court. It also has
jurisdiction to remove the President or one of the Vice-Presidents of the
Federation of Bosnia and Herzegovina, acting pursuant to a Decision of
the Legislature, adopted by a two-thirds majority vote of each House, as
well as to decide questions on the appeal with regard to the immunity. Only
Deputy Prime Ministers may seek the opinion of the Constitutional Court
on particular matter.

Deciding on the vital national interests of the Federation, Canton
and the City of Mostar, is also under the jurisdiction of the Constitutional
Court. In the event that two thirds of one of the respective caucuses of the
constituent peoples in the House of Peoples of the Federation Parliament,
Cantonal Legislature or City Council decide that a law, regulation or act
affects a vital national interest adoption of such law shall require a vital
interest voting principle. Vital Interest Panel of the Constitutional Court,
composed of judges, 7 members, 2 from each constituent people and 1 from
the group of Others, elected by the Parliament of the Federation of Bosnia
and Herzegovina, consider all issues of vital interests.

In the substantive law sense the Constitution only stipulates that “the
protection of the right to local self-government ensures the Constitutional
Court’” Thus, the Constitutional Court has extensive possibilities to decide
in specific cases on the content and form of the protection of the right to
local self-government. The Constitution of the Federation of Bosnia and

7) Amendment XCVI to the Constitution of the Federation of Bosnia and Her-
zegovina
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Herzegovina does not provide for a more thorough and more precise pro-
visions on the content of the right to local self-government. However, the
Council of Europe established international standards by adopting the Euro-
pean Charter of Local Self-Government®. By introducing the constitutional
and judicial protection of local self-government one of the basic requirements
of the European Charter is satisfied. Local self-government is in all demo-
cratic countries, the constitutional right of the local people to self — manage
so called the local affairs. The Constitutional Court, starting from these in-
ternational standards and the domestic constitutional and legal provisions,
within its jurisdiction must ensure that these are met in practice. In doing
so, it will in certain cases face the need to, as in the preliminary issue, decide
on the constitutionality or legality of regulations and other acts which, in
the opinion of the applicant, impede the right to local self-government. A
significant novelty in protecting the right to local self-government presents
the expansion of those entitled to submit to the Constitutional Court.

The jurisdiction of the Constitutional Court of Republic of Srpska’
is defined in a wider sense than those of the Constitutional Court of Bosnia
and Herzegovina and the Constitutional Court of the Federation of Bosnia
and Herzegovina. The Constitutional Court has jurisdiction to decide the
conformity of laws, other regulations and general legal acts with the Consti-
tution; the conformity of regulations and general legal acts with the law; con-
flicts of jurisdiction among the bearers of legislative, executive and judicial
power and municipality, decides on the conformity of programmes, statutes
and other general acts of political organisations with the Constitution and
the law, decides on the protection of the vital national interest - solutions
are identical as those in the Federation of Bosnia and Herzegovina, assess
the constitutionality of laws, as well as the constitutionality and legality of
regulations and general legal acts which are no longer in force, provided
that the assessment is initiated not more than one year after the termina-
tion of their validity, as well as on the matters concerning immunity. The
Constitutional Court shall monitor events of interest for the enforcement
of constitutionality and legality, and report on the status and problems in
this area to the highest constitutional bodies of the Republic of Srpska, and
convey its opinion and propose laws and measures to ensure constitutional-
ity and legality and may take other measures as appropriate.

The Constitutional Court of Republic of Srpska itself may initiate the
proceedings to assess the constitutionality and legality, as well as any other
person may initiate the proceedings to assess constitutionality and legality.

8) Member countries of the Council of Europe signed the Charter on 15% Oc-
tober 1985, and the Charter is published in the “Official Gazette of the Republic of Bosnia
and Herzegovina’, No. 31/94.

9) Chapter IX, Articles 115 to 120 of the Constitution of Republic of Srpska.
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This type jurisdiction is not conferred to the Constitutional Court of Bosnia
and Herzegovina or to the Constitutional Court of the Federation of Bosnia
and Herzegovina.

As seen from the above, there are significant differences in the nature
and the extent of the jurisdiction between the Constitutional Court of Re-
public of Srpska on one side and the Constitutional Court of Bosnia and
Herzegovina and the Constitutional Court of the Federation of Bosnia and
Herzegovina on the other, even though we are speaking here on the consti-
tutional organisation of a single state.

2. The election of judges to the Constitutional Courts

The procedure for electing judges to the Constitutional Court of the
Federation and the Constitutional Court of Republic of Srpska difters sig-
nificantly from the election of judges to other courts and judges to the Con-
stitutional Court of Bosnia and Herzegovina.

The Constitutional Court of Bosnia and Herzegovina has nine mem-
bers. Six members are selected by the parliaments of the Entities, and the
remaining three members are selected by the President of the European
Court of Human Rights after consultation with the Presidency, and may not
be citizens of Bosnia and Herzegovina or of any neighbouring state.

The procedure to select judges to the constitutional courts of the Enti-
ties, which are made of 9 judges each, involves High Judicial and Prosecuto-
rial Council of Bosnia and Herzegovina, constitutional courts of the Entities
which provide opinions, presidents and vice-presidents of the Entities, As-
sembly of the Republic of Srpska and respectively the House of Peoples of
the Parliament of the Federation of Bosnia and Herzegovina.

Panels for the Protection of Vital Interests are established within the
constitutional courts of the Entities and they are made of 7 judges each.
These panels decide on all matters of vital interest.

The judges cannot be members of a political party or any political or-
ganisation in Bosnia and Herzegovina, perform any other public function in
legislative, executive or other judicial authority in Bosnia and Herzegovina
and the Entities, and may not perform any other function which may affect
the impartiality of a judge.

In performing their functions, judges of the constitutional court enjoy
immunity, they may terminate his/her office at his/her own request, shall be
dismissed from office if he or she is convicted of a criminal offence, or due
to permanent loss of capacity to perform his or her function, or if they are
found to perform public or professional functions which are incompatible
with the judicial function given that they may be removed from office for
cause by consensus of the other judges.
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3. Eligibility to initiate proceedings

According to the Constitution of Bosnia and Herzegovina disputes may
be referred only by a certain number of authorised persons: member of the
Presidency, Chair of the Council of Ministers, Chair or a Deputy Chair of
either chamber of the Parliamentary Assembly, one-fourth of the members of
either chamber of the Parliamentary Assembly, or one-fourth of either cham-
ber of a legislature of an Entity. The Court also has appellate jurisdiction over
issues under the Constitution arising out of a judgment of any other court in
Bosnia and Herzegovina, not only in the case of the judgment, but in the case
when the court’s decision is not made within a reasonable time. This means
that appellants, the individuals who feel that their rights have been violated
by a court’s judgment or a decision, may file an appeal after they had tried all
legal avenues at his or her disposal in the respective Entity, and the Court is to
take into account the effectiveness of those legal remedies. This puts Consti-
tutional Court at the highest instance in relation to the ordinary courts, thus
confirming its role in terms of specific institutional safeguard of the rights and
freedoms enshrined in the Constitution of Bosnia and Herzegovina.

Proceedings before the Constitutional Court of Republic of Srpska
may, without restriction, be initiated by the President of the Republic, by
the National Assembly and by the Government, while other bodies, organi-
sations and communities may do so under conditions prescribed by law.
Anyone can give an initiative to start the proceedings before the Court for
assessing the constitutionality and legality, and the Constitutional Court
itself may initiate the proceedings. The difference between the applicant
and the initiative to start the proceeding is in the fact that the applicant by
filing the application starts the proceeding before the Court whilst when the
initiative is submitted to the Court, the Court previously needs to evalu-
ate its admissibility and only if it is admissible the Court shall initiate the
proceeding with its decision.

The Constitution of the Federation of Bosnia and Herzegovina very
narrowly defined the circle of those authorised to institute proceedings be-
fore this Court. These are the President and Vice Presidents of the Federa-
tion of Bosnia and Herzegovina, Prime Minister of the Federation of Bos-
nia and Herzegovina and the prime ministers of cantons, one-third of the
members of either House of the Parliament of the Federation of Bosnia and
Herzegovina and one-third of the members of the Legislature of a Canton,
as well as municipality mayors and city mayors. Companies, institutions,
NGOs, public services and many other entities are not authorized to initi-
ate proceedings before the Constitutional Court, nor is the Constitutional
Court of the Federation entitled to initiate proceedings at its own. There is
also no possibility for the citizens or other subjects to submit initiatives that
particular matters are considered by the Court.
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If the Court determines that a law is not in accord with the Constitu-
tion or that a regulation or other act is not in accord with the Constitution
or the law, such law, regulation or a general act shall cease to remain into
force on the day when the decision of the Constitutional Court is published.

4. Delivering decisions

Decisions of the constitutional courts are final and binding which is
set forth by the Constitution of Bosnia and Herzegovina, Constitution of
the Federation of Bosnia and Herzegovina and Constitution of Republic of
Srpska. This refers to the judgments and decisions delivered at the end of
the proceeding, as well as the orders and interim measures which the court
issues during the process. All bodies of authority are obligated to enforce
and facilitate enforcement of the constitutional courts’ decisions.

Constitutional Court of Bosnia and Herzegovina takes decisions by the
majority of votes of all members, as well as the decisions relating to the vital
interest. These decisions are final and binding and are published in the “Of-
ficial Gazette of Bosnia and Herzegovina” and official gazettes of the Entities,
which is prescribed by the Constitution and the Rules of the Court. Failure
to enforce the decisions of the Constitutional Court is a criminal offence.

All decisions of the Constitutional Court of Republic of Srpska are
to be enforced by the Government of Republic of Srpska, if other bodies of
authority fail to do so. Response to the question what legal instruments are
available to the Government of Republic of Srpska to ensure enforcement of
these decisions, is not specified. Constitutional Court itself may determine
the manner and procedure for the enforcement of its decision. The Court
shall, as a rule, do so only in cases when its decision for certain reasons may
not be enforced. Decisions of the Constitutional Court of the Federation are
enforced by the Prime Minister of the Federation.

As constitutional courts of the Entities take decisions on the issues of
the vital interest, the decision on admissibility (procedural decision) in such
a case is made by two-thirds of the members of the Panel, and decision on
the merits may be taken by two members of the Panel.

Nevertheless, we can ascertain that a large number of decisions are
being enforced; however majority of them are not being enforced adequately
by the responsible institutions.

Summary

Constitutional courts in Bosnia and Herzegovina are established
by the Constitution of Bosnia and Herzegovina, the Constitution of the
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Republic of Srpska and the Constitution of the Federation of Bosnia and
Herzegovina. They, besides their jurisdiction, provide for the organization,
procedures and compulsory enforcement of decisions. When speaking about
the jurisdiction, the jurisdiction is differently defined, which ultimately leads
to differentiated procedures, and therefore the specific decisions depend-
ing on the type and nature of the jurisdiction disputes. The differentiation
of these responsibilities is based on the fact to what extent Constitutional
Courts, besides their usual tasks relating to the protection of constitution-
ality, exercise a more direct connection with the legislative, executive and
judicial power at all levels of authority. Procedures for the election of judges
in Constitutional Courts of the Entities are significantly different from the
election of judges to the Constitutional Court of Bosnia and Herzegovina.

At the same time, various subjects in the Entities and at the level of
Bosnia and Herzegovina may initiate proceedings before the Constitutional
Courts, however, only the Constitutional Court of the Republic of Srpska
may initiate proceeding to determine constitutionality of an legal act ex of-
ficio. The Constitutions also provide for the protection of the vital national
interests. Decisions of the Constitutional Courts are final and binding, and
this refers both to the rulings and decisions delivered at the end of the pro-
ceeding and for the orders and interim measures the court issues during
the process. All bodies of authority are obligated to enforce and facilitate
enforcement of the Constitutional Courts’ decisions.
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RESTITUTION IN EUROPEAN HUMAN RIGHTS LAW
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Abstract:

There are two opposing opinions considering the notion of
restitution among legal scholars, which in their own way have af-
fected judgments of the European Court of Human Rights, in the
case-law of which one can discern two ranges of decisions. One has
adopted the understanding that, due to the previous nationalisation
of property, there is a permanent violation of the right to peaceful
enjoyment of property, while the other is based on the idea that the
deprivation of possessions from the former owner, which had taken
place in the past, represents an instant act. Although it could be said
that in the approach adopted by the ECHR today considering this
type of cases prevails so-called instant act doctrine, the approach
resting upon the idea of a permanent violation of rights is by no
means entirely excluded. The Court’s case-law is guided by subtle
differences and careful inspection of the factual situation in every
concrete case before the Court.

1. Determining the notion

Restitution is usually understood as return of property an individual
was deprived of by an authoritarian regime. Such definition is acceptable
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also in domestic law, just as it is effective in European human rights law.
It should be mentioned that, as a rule, the property in question had been
taken away many years before the question of its return was raised. Once it
is raised, there is, as a rule, a dilemma considering the right of ownership,
as over time it happened that the property that was expropriated from the
previous owner today is the right of a new person. The time dimension of
the restitution problem cannot be disregarded, and as we shall later see, it
represents one of key circumstances related to the institute in question.

The definition of the notion of restitution, such as constituting the
departure point in this paper, has been established for the purpose of the
needs of this paper and does not stem from judicial decisions. This is why it
is advisable to warn of the fact that, among the authors, there are two basic
standpoints, regarding restitution. These standpoints are by no means exclu-
sively doctrinal, but they do rest, to some extent, also on quotes from judicial
decisions, which makes the whole issue rather peculiar. Let us, because of
this, first consider the two schools of thought on restitution, before referring
to the judgments of the European Court of Human Rights."

2. Two schools of thought

Two basic approaches considering restitution differ according to the
legal value taken as their guiding idea when considering the question of the
possible return of the property alienated by an authoritarian regime. One
opinion sees such value primarily in legal certainty (2.1), and the other, in
justice itself (2.2).2

2.1 Legal certainty

The line of thinking which sees legal certainty as the basic value to be
protected is, in fact, ill-disposed to the very institute of restitution. It rests on
the idea that the most important thing in a society is to achieve legal certainty,
because of which it gives priority to the current owner instead of the previous
one, who had been deprived of its right of ownership by an act of an authori-

1) For the sake of the ease of presentation, the European Court of Human Rights
shall be henceforth referred to as “the Court”, and the Convention for the Protection of
Human Rights and Fundamental Freedoms, on the basis of which the Court was founded,
“the Convention,”

2) For more on the two schools of thought and their understanding of restitution
see T. Allen - B. Douglas, “Closing the door on restitution: the European Court of Human
Rights®, in : A.Buyse - M.Hamilton (eds.) Transitional Jurisprudence and the ECHR - Ju-
stice, Politics and Rights, Cambridge 2011, 211-212.
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tarian regime. Such approach is essentially justified by a twofold argument.
Firstly, domestic law of the member states to the Convention represents a
coherent legal order. This order has to be respected, and the establishment
of democracy in the states which had formerly been under authoritarian re-
gimes shall, by itself, provide equal protection to all citizens, and thus equal
prospects as regards the enjoyment of their rights in the future.

It is worthwhile noticing that even in this reasoning, the idea of justice
appears as essential. A new-established democracy is considered to be a legal
order which shall, by its very implementation, lead to the disappearance of
injustice from human society. Without presently considering how realistic
this approach is from the point of view of everyday circumstances in a so-
ciety, it can be noticed that, by it, for the sake of a technical concept of legal
certainty, the ideal of justice is somewhat sacrificed. Old injustices would
remain; they should not be interfered with, just as one does not interfere
with unpleasant memories.

2.2. Remedying injustices

Advocates of understanding opposed to the one primarily emphasis-
ing the importance of legal certainty consider this notion wrongfully empha-
sised by their opponents. Legal certainty is necessary for establishing order
under the rule of law, but it shall be best implemented if the former mistakes
are rectified, and their rectification serves as an example for the future. This
line of thinking takes justice as its guiding-idea and is of the opinion that
order of justice cannot be established if the acts by which former injustices
were done remain in force.

Though it could be said that these two opinions are completely con-
tradictory, they are actually brought closer by their attachment to the idea
of justice, which is, truth be told, differently understood. The institute of
restitution, by its nature, almost appears as a kind of expression of the latter.
Namely, if technically understood legal certainty, as we have got to know
in consideration of the first opinion, was consistently implemented, there
would be no room for restitution at all. It has, however, become part of the
treasury of European human rights law and can be found in many judge-
ments delivered by the Court while applying the Convention.

Bearing in mind the aforementioned, and especially basing the con-
clusion on observing the case-law, it would probably be most correct to
understand the two opinions in question as two tendencies of a kind, than
as two complete doctrines. It is interesting to notice how these two tenden-
cies, though not always directly, but sometimes circumventially, have lead
to two lines of judicial decisions, which differ in their essential approach to
the issue of restitution.
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3. Two ranges of judicial decisions

Two ranges of judicial decisions related to the problem in question dif-
fer in their basic approach, namely, in their understanding of character and
nature of a violation of the right to peaceful enjoyment of possessions under
Article 1 of the Additional Protocol to the Convention.” While one range
of decisions sees the deprivation of possessions as a permanent violation
of rights, or, as it is also called, a permanent situation (3.1), the other range
rests on the understanding that the deprivation of possessions is a single
instantaneous act, which took place in the past and nothing more than that
(3.2). This instant act, according to this second understanding, expressed in
a range of judgments, has not created any permanent situation.

3.1. A continuing violation of rights

The idea of a continuing violation of the right to peaceful enjoyment
of possessions can be found in the judgment given in the case of Loizidou
v. Turkey*. The applicant, a Cypriot national and a resident of the island,
complained under article 1 of Protocol No., that due to the Turkish occupa-
tion of the northern Cyprus, she was denied access to immovable property
on that part of the island. Deciding on the merits, the Court ruled as follows:

“As a consequence of the fact that the applicant has been denied ac-
cess to (her) property from 1974, she was denied its supervision, as well as
any possibility of using and enjoying her property. A permanent denial of
access (to the land) has therefore to be considered a violation of her rights
under article 1 of the First Protocol.”

In this judgment, the Court construed the longstanding conduct of
Turkish military forces in the northern Cyprus as a continuing violation of
the provision for peaceful enjoyment of property, as guaranteed by European
human rights law. The applicant, due to the generally known circumstances
in the north of the island, was deprived of elementary possibility to access
her property. Such situation, by the time that the question was raised before
the Court, had continued for more than 16 years and essentially affected the
relationship of the applicant as the owner toward the object of her owner-
ship. The Court assessed this factual situation as a permanent, or as it also

3) This protocol is the only one that does not have an official designation by
number, because at the time of its adoption it was the only one. It is normally called the
First Protocol, and it shall be thus designated in this text, as well.

4) Loizidou v. Turkey (Preliminary Objections), Judgments and decisions A 310
(1995); Loizidou v. Turkey (Merits), Reports of Judgments and Decisions, 1996-VI

5) Loizidou v. Turkey (Merits), Reports of Judgments and Decisions, 1996-V1,
para. 63.
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calls it, a continuing violation, which consists in denial of access to a piece
of property.®

Also in the judgment considering the international dispute Cyprus
v. Turkey, the Court established that the denial of access to property of
displaced persons constitutes a continuing violation under Article 1 of the
First Protocol.” The Court stated its position as follows:

“There is a continuing violation under Article 1 of the First Protocol
with regard to Cypriot Greeks, who live in the northern Cyprus, as they
have not been ensured peaceful enjoyment of property in case of permanent
abandonment of the territory in question and as, in case of death, the rights
of their relatives who live in the southern Cyprus have not been recognised.”

The form of a violation of the right was the same as the one we have
encountered in the case of Loizidou. The conduct of the respondent state
authorities consists in denial of access to property, its control, as well as its
use and enjoyment.’

In the case of Papamichalopoulos and Others v. Greece, the Court has
established a continuing violation of the right to peaceful enjoyment of
property under Article 1 of the First Protocol.”® In this case, the applicants
were owners of the land in the coastal area of Greece. Prior to 1967 they had
acquired adequate licenses for building hotels on the land that was owned by
them. Subsequent to the establishment of military dictatorship in 1967, the
government deprived the applicants of their land without any compensation,
intending it for the purpose of building a military base for Greek navy, and
facilities for holiday accommodation of officers and their families. Due to
the conduct of Greek authorities, the applicants were prevented from using
their property. They could not dispose of it, leave it as a legacy or give it as
a gift."! This is why the Court has characterised the situation in which the
applicants found themselves in the following way:

“There has existed and continued to exist a violation under Article 1
of the First Protocol”."?

The Court’s conclusion unambiguously confirms a continuing viola-
tion of the right to peaceful enjoyment of property. Inability to access the

6) For more on this, see D.Popovi¢, Protecting Property in European Human
Rights Law, Utrecht 2009, 135-136.

7) Cyprus v. Turkey, Reports of Judgments and Decisions 2001-IV

8) Cyprus v. Turkey, Reports of Judgments and Decisions 2001-IV, Operative
Part IV-9

9) Cf. Ph. Leach, taking a case to the European Court of Human Rights, Oxford
- New York 2005, 363.

10) Papamichalopoulos and Others v. Greece, Judgments and Decisions, A 260
B (1993)

11) Papamichalopoulos and Others v. Greece, para. 43

12) Papamichalopoulos and Others v. Greece, para. 45
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land, as well as the prevention of ability to dispose of the property continued
to exist throughout the rule of military dictatorship in Greece, up to the time
of lodging the applications with the Court and subsequent to the establish-
ment of a legitimate government.

In its holding in the case of Vasilescu v. Romania, the Court also found
a violation of the right guaranteed under Article 1 of the First Protocol."
The case consisted in the following elements. In 1966, the police searched
the apartment of the applicant without a warrant. On this occasion, it found
and appropriated more than 300 golden coins, the possession of which was
punishable under the law then in force. The coins were deposited with the
local branch of the National Bank and since then they disappeared without
leaving a trace. In 1992, subsequently to the change of the regime, Mrs.
Vasilescu brought a legal action requiring the return of items she had been
deprived of. The First Instance Court and the Appellate Court decided in
her favour, but the Public Prosecutor lodged an extraordinary legal rem-
edy with the Supreme Court of Justice. The court of the highest instance
quashed previous decisions, and the applicant lodged an application with
the Strasbourg Court.

In this case the Court established a violation of the right to peaceful
enjoyment of property under Article 1 of the First Protocol." In its rea-
soning the Court referred to the judgements passed in cases Loizidu and
Papamichalopoulos, which have been previously discussed. In its reasoning,
the Court stated the following:

“The applicant’s application concerns a continued situation, which
still persists.”!?

It is clear from this reasoning that the Court upheld its own case-law
expressed in the mentioned range of judgements, which in the process of
deciding take as their point of departure a continuing violation of rights or,
as it was expressed by the Court, a continuing situation.'® The applicant
lost ownership of the items the return of which she had demanded decades
before its case was brought before the Court, which established that due to
this, her right of ownership was permanently violated.

In another case in which the state concerned was Romania, the Court
took fundamentally the same position. It considered the decision in the
case of Brumarescu v. Romania. The applicant had been successful before

13) Vasilescu v. Romania, Reports of Judgments and Decisions, 1998-11I

14) Vasilescu v. Romania, para 54

15) Vasilescu v. Romania, para. 49

16) For more on this, see S.Djajic, “The Right to Property and the Vasilescu v.
Romania case”, Syracuse Journal of International Law and Commerce, 27-2/2000, 364-369;
E.Reininghaus, Eigriffe in das Eigentumsrecht nach Artikel 1 des Zusatzprotokolls zur
EMRK, Berlin 2002, 8-16

17) Brumarescu v. Romania, Reports of Judgments and Decisions, 1999-VII
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the domestic judiciary with the requirement for restitution, but the Public
Prosecutor of Romania filed an extraordinary legal remedy against the final
decision, based on which it was quashed. In the Court’s view such a quashing
of the judgment constituted a violation of peaceful enjoyment of property,
and therefore constituted a violation under Article 1 of the First Protocol to
disadvantage of the applicant.’® The Court took a standpoint that the deci-
sion made upon an extraordinary legal remedy upset the balance of public
and private interest, and expressed its position on the nature of a violation
of the applicants’ rights in the following way:

“There has existed and continues to exist the violation under Article
1 of the First Protocol.™

It is clear, from this wording that the Court opted for the concept of
a continuing violation of the provision considering the right to peaceful
enjoyment of property.

The identical pattern of a continuing violation of the right to peaceful
enjoyment of property under Article 1 of the First Protocol runs through a
range of judgments passed at the end of the last and the beginning of this
century. This pattern, however, is not the only one, nor does a Court’s hold-
ing always rest upon it. There is another range of judgments and decisions
in which the Court took, as the basis of its conclusions, the idea which could
be tentatively called instant act doctrine.

3.2. Instant act doctrine

The leading case in the range of judgments opting for the understand-
ing that a violation of rights is an instant act was Malhous v. The Czech
Republic®. The question that emerged in this case was, it could be said,
the essential question considering the whole subject-matter of restitution.
Czech law envisaged return of land to the previous owner who had been
deprived of it, in case it was in possession of the state or legal entities. On
the contrary, in case the expropriated land was in a lawful way acquired by
a natural person, the law envisaged that the previous owner be compensated
with another corresponding piece of land or reimbursed with a correspond-
ing sum for what had been taken away from him.*!

The applicant of the application in the case of Malhous v. The Czech
Republic required return of land in natura, although the impugned pieces
of land were in possession of natural persons. Moreover, he claimed that all

18) Brumarescu v. Romania, para. 73

19) Brumarescu v. Romania, para. 80

20) Malhous v. The Czech Republic, ECHR 2000-XII
21) Malhous v. The Czech Republic GC (dec.) Facts
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acts of the authoritarian regime were null and void, and that they could not
produce valid legal consequences. In other words, in the applicant’s view a
lawful acquisition of property on the impugned land by third parties (natural
persons) was impossible as such.

At this point a remark should be made considering theory and com-
parative law. The applicant in the case of Malhous adopted a position advo-
cated by Gustav Radbruch. He considered that Nazi laws on Jews, enforced
back then in Germany, could not be understood and accepted as such,
namely, that they could not bear the name of law at all. In the aftermath of
the World War II, the German courts shared this view and considered Nazi
legislation on Jews null.?> The Court did not go that far and did not rec-
ognize the way of reasoning that the applicant seems to have been inclined
to adopt.

The Court in this case opted for the approach which differs from the
one we have encountered in the decision taken in the case of Vasilescu, estab-
lishing that the deprivation of property does not constitute a continuing vio-
lation for the owners. On the contrary; it is an instant act, which takes place
at a certain point in time. This lead the Court to question its jurisdiction to
decide on the merits of the disputed matter or, as it is also said, whether it
has jurisdiction ratione temporis? The concrete circumstances were such that
the land had been taken away from the previous owner in 1949, that it was
lawfully conveyed to another natural person in 1957, whereas the Conven-
tion with regard to the Czech Republic started to apply as of March 1992.

The decision in the case of Malhous should be carefully analysed. It is
often quoted among authors that, based on the instant act doctrine, an ap-
plication claiming the return of possessions expropriated by the communist
regime is inadmissible. Such application is, according to the understanding
expressed in the doctrine, inadmissible ratione temporis.*® According to
this understanding, the right to property on a deprived land is extinguished
by expropriation, i.e. nationalisation.* To this it is added by some authors,
among which also judges, that this right can be at the basis of a new right,
as created by the legislation of the state signatory to the Convention, cre-
ated upon ratification of this Act.*® The Court, indeed, took a position in
the case of Malhous, that the applicant had neither a protected right nor a

22) T.Allen - B.Douglas, “Closing the door on restitution: the European Court
of Human Rights® in: A.Buyse - M.Hamilton (eds.) Transitional Jurisprudence and the
ECHR - Justice, Politics and Rights, Cambridge 2011, 227-228.

23) Cf. Harris, O’Boyle & Warbrick, Law of the European Convention on Human
Rights, Oxford - New York 2009, 803

24) Ibid, 660-661

25) For example, judge Casadevall in his textbook, V. J.Casadevall, El Convenio
europeo de derechos humanos, el Tribunal de Estrasburgo y su jurisprudencia, Valencia
2012, 413
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legitimate expectation with regard to the concrete piece of land the return
of which he had demanded.*

The applicant did not, however, brought before the Court a request on
the basis of the entitlement which he could have according to domestic law
of the state concerned.”” Due to this, one should not overlook the fact that
the Court’s final holding was that the application in the case considered was
in fact declared inadmissible ratione materiae. Namely, the Court took into
account the state of Czech legislation and expressly stated that the right to
compensation for deprivation of possessions, which was the applicant’s right
according to the Law on ownership of land from 1990, “can be considered
property in the sense under Article 1 of the First Protocol” The applicant,
however, did not complain of the violation of this right, which ensues from
the valid domestic law, but of the possession of items which had been nation-
alised.”® Due to this, the final ruling of the Court was that the application
was inadmissible ratione materiae, under Article 35 of the Convention.”

The doctrine of deprivation of possessions as an instant act, which
happened in the past, ensued from the Court’s ruling in the case of Mal-
hous. Though it could not be said that it is generally acclaimed, it has been
embraced by the judges of the Strasbourg Court.*® On the other hand, some
of the opponents of this concept claim that the Court, by not accepting the
idea that deprivation of possessions constitutes injustice, went to extremes
in the Radbruch’s sense of the word.”

The doctrine of instant nature of the act of deprivation of possessions
and accordingly corresponding nature of a violation of the right to peaceful
enjoyment of property, which negates the existence of a continuing viola-
tion, has found its expression in other judgments, as well. One of them was
delivered in the case of Prince Hans Adam II of Liechtenstein v. Germany™».
An 18™ century painting, which used to belong to the prince’s family, was
expropriated in 1946 by the Czech authorities and was kept in the museum
in Brno. The museum allowed for the painting to be exhibited in Cologne,
Germany. The Prince of Liechtenstein took legal action, demanding that the

26) Malhous v. The Czech Republic GC (dec.), The Court’s assessment, (c)

27) Ibid. Eodem loco.

28) Malhous v. The Czech Republic GC (dec.), The Court’s assessment, (c), last
but one paragraph.

29) Malhous v. The Czech Republic GC (dec.), The Court’s assessment, (c) in fine

30) For example, L.Garlicki, “Lapplication de larticle 1 du Protocole No 1 de la
Convention européenne des droits de 'homme dans 'Europe centrale et orientale” ; in:
H.Vandenberghe (ed.) Property and Human Rights, Brugge 2007, 131-138

31) T.Allen - B.Douglas, “Closing the door on restitution: the European Court
of Human Rights®, in: A.Buyse - M.Hamilton (eds.) Transitional Jurisprudence and the
ECHR - Justice, Politics and Rights, Cambridge 2011, 228

32) Prince Hans-Adam II of Liechtenstein v. Germany, ECHR 2001-VIII
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painting be returned to his possession. Having lost the case before German
courts, he addressed the Court in Strasbourg. The Court rejected to apply the
precedent from the Loizidou case, and sided with the ruling in the decision
of Malhous. Here the Court expressly stated there was no continuing viola-
tion of the right to peaceful enjoyment of property, at the same time drawing
the conclusion that it did not have jurisdiction, ratione temporis, to consider
the circumstances under which the expropriation had taken place.”

It is not easy to comment on this ruling, either. It has to be borne in
mind that the application was filed against Germany, the country in which
the painting was exhibited, and not against the Czech Republic, the legal
successor of Czechoslovakia, the country which had expropriated the owner.
This gives a special tone to the whole case. The Court established that, as
the applicant filed his application complaining of German judiciary, and not
against the Czech Republic, considering the jurisdiction ratione temporis
against the latter country was not excluded in principle.** Here the Court
referred to the precedent in the case of Malhous. Once again referring to
the same precedent and stating that the applicant did not have property in
the sense of Article 1 of the First Protocol, the Court made a statement as
follows:

“Hope for recognition of survival of an old right of ownership, which
could not have been exercised for long, cannot be considered property
in the sense of Article 1 of the First Protocol”*

In its final decision, the Court stated that in this case there was no
violation under Article 1 of the First Protocol. Return of the painting to the
Czech Republic did not constitute a violation of the right to peaceful enjoy-
ment of property, which the applicant invoked.* It seems that the instant
act doctrine in this judgment served the Court to base its own ruling on
it, though it was not of paramount importance under the circumstances of
the case. It is important to notice that the Court interpreted the precedent
of Malhous as the basis for making the conclusion on its own jurisdiction
ratione temporis, though, as we have seen, the judgment in this case was
actually based on the conclusion that in its final outcome relied on jurisdic-
tion ratione materiae.’” It had to do with one dictum, i.e. one part of the
judgment in the Czech case, which would become very important for the
Court’s jurisprudence on these matters.

33) Prince Hans-Adam II of Liechtenstein v. Germany, para. 85

34) Prince Hans-Adam II of Liechtenstein v. Germany, para. 81

35) Prince Hans-Adam II of Liechtenstein v. Germany, para. 83

36) Prince Hans-Adam II of Liechtenstein v. Germany, para. 86 and 87

37) See D.Popovi¢, Protecting Property in European Human Rights Law, Utrecht
2009, 137-138
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Another instance in this range of decisions is the decision in the case
of Blecic¢ v. Croatia.”® The Grand Chamber of the Court resolved this case by
applying an approach considering jurisdiction ratione temporis. The matter
in issue was the termination of tenancy rights. The applicant was the holder
of tenancy rights since 1953, in a flat in Zadar that was public property. In
1991, she left the town and moved to live with her daughter in Italy. Since No-
vember of the same year, an illegal occupant was the lodger of the place. The
municipality initiated proceedings in 1992 for depriving the applicant of the
right to tenancy. These proceedings were finished in 1994. Her right of ten-
ancy was terminated. On appeal, however, the Second Instance Court found
in favour of the applicant. The Supreme Court quashed the judgment of the
Second Instance Court and upheld the one of the First Instance Court. The
applicant filed a constitutional complaint with the Constitutional Court of
Croatia. The constitutional complaint was dismissed on 8 November 1999.%

To comment on this case, it is important to note that the Republic of
Croatia incorporated the Convention into its own legal order by an act of
ratification on 5 November 1997. As it can be seen, this date falls between
the dates on which the judgments of the Supreme Court and the Constitu-
tional Court were issued. The issue at stake was the question when exactly
the legal matter according to domestic Croatian law became res iudicata?
The Court took a stand that this was on the day when the Supreme Court
decision was given.* It was indisputable that the right of tenancy consti-
tuted property within the meaning of Article 1 of the First Protocol, but
the Court posed a question whether it had jurisdiction ratione temporis to
decide on a possible violation of the right to peaceful enjoyment of property.
A Chamber of the Court, composed of seven members, gave an affirmative
answer to the posed question.* The Grand Chamber ruled differently.*> The
Grand Chamber reached its conclusion after extended discussion on juris-
prudence of the Court, which extends in some thirty or so paragraphs of the
decision, in which a great number of precedents was subject to analysis.*
The key argument from the point of view of our interest in this instance, is
to be found in the standpoint of the Court, where it invoked the Malhous
precedent, saying that

“if an individual is deprived of a flat or property it is in principle an

instant act, which does not create a permanent situation”*

38) Bleti¢ v. Croatia, ECHR 2006-111
39) Bleci¢ v. Croatia, para. 12-33

40) Bleci¢ v. Croatia, para. 84

41) Bleci¢ v. Croatia, para. 62

42) Bleci¢ v. Croatia, para. 92

43) Blecic¢ v. Croatia, para. 63-92

44) Bleci¢ v. Croatia, para. 86
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Thus also in this judgment the doctrine of an instant act served as the
grounds for making the final judicial conclusion, i.e. for passing the judgment.
It was adopted by a majority of eleven votes to six. Judges who remained
in minority unanimously disputed the conclusion of the Court’s jurisdiction
ratione temporis, but were not expressly inclined to primarily emphasise the
possibility that a violation of the applicant’s right should be understood as a
continuing violation of her rights under Article 1 of the First Protocol.**

Observing the two ranges of judgments concerned, a fundamental di-
lemma remains considering the nature of a violation of the right under Article
1 of the First Protocol. On the one hand, in the judgments of Papamichalo-
poulos and Loizidou, as well as in those which side with these judgments,
the Court adopted a standpoint that deprivation of property is an act which
constitutes a continuing violation of the right. On the other hand, as we have
seen, the Court saw expropriation as an instant act, which took place in a point
in time in the past. Hence, according to this second understanding, the ques-
tion arises whether the Court is at all competent to proceed in such situation,
i.e. to assess the effect of such instant act which extends in time. It could be
added, here, that the instant act doctrine has found its application primarily
in the circumstances in which the Court declares an application inadmissible.
Absence of temporal jurisdiction prevents the Court from dealing with the
merits of the disputed matter, which is aptly illustrated by the case of Blecic.

3. The present position of the case-law

European human rights law is to a considerable extent, by its na-
ture, judge made law. It has been formed on the basis of the Convention,
but through creative acting of the Court in its judgments, where it is con-
tained.* The Court is guided by its own previous judgments, upholding the
doctrine of the binding force of precedent, though not being constrained
by it.*” This is why it is of a paramount importance to establish the present
standpoint of the Court on the matters which are dealt with herein. One of
the signposts when looking for an answer to the abovementioned question
can be found in the judgment adopted in the case of Maria Atanasiu and
Others v. Romania.”® The judgment became final on 12 January 2011.

45) See the dissenting opinions of judges which remained in minority. They were
judges Loukaides, Rozakis, Zupan¢i¢, Cabral Barreto, Pavlovski and Bjérgvinson.

46) In more detail on this, see D.Popovi¢, The Emergence of the European Human
Rights Law, The Hague 2011

47) For more on this, see D.Popovi¢, “The Role of Precedent in the Jurisprudence
of the European Court of Human Rights” in: The European Convention on Human Rights,
a living instrument, Essays in Honour of Christos L. Rozakis, Bruxelles 2011, 467-483

48) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
judgment of 12 October 2010.
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In order to sum up this case, disregarding the complexity of detail, it
is sufficient to say that the core of the factual situation is as follows: based
on a decree from 1950, a building was nationalised, the return of which was
sought before national courts starting from 1996. The building, as it was
established before a domestic court, had been unlawfully nationalised from
the point of view of Romanian national law. The applicant was asking that
the building, in which there were unsold flats, be returned to her possession.
Although the First Instance Court found for the applicant, until 2010 the
execution was not achieved, nor was there restitution.*’

The two basic positions of the Court in this judgment were: (a) res-
titution legislation of a state which has ratified the Convention does not
automatically re-establish the ownership of the previous owner to the pos-
sessions he had been deprived of; and (b) this legislation can be considered
as such that it creates new property rights for the persons which meet the
requirements.” It would seem that in the process of deciding the Court
moved within the limits set by the precedent of Malhous, though the Court
did not make any reference to it. The Court, actually, in paragraph 136 of the
judgment, invoked the precedent from the case Kopecky v. Slovakia, where
in paragraph 35 of the judgment, the case of Malhous is referred to. It was
an instance of indirect citation. It should be mentioned that the formerly
mentioned case of Vasilescu preceded introduction of the restitution legis-
lation in Romania, so the situation which was considered at this point was
different from the one we find in the case of Maria Atanasiu and Others.

The second of the two mentioned positions, derived from previous
precedents of Malhous and Kopecky, is hardly sustainable logic-wise if taken
in isolation. Namely, for a person to meet the requirements for return of
property according to domestic law, he has to prove that the property was,
at some point, taken away from him by an act of an authoritarian regime. In
other words, new property law stipulated in paragraph 136 of the judgment is
unimaginable without the old, extinguished entitlement, an automatic revival
of which is not possible, as established in paragraph 127 of the judgment.

The Court established, in the concrete case, that the applicants had
property interest which could be considered adequate to attract the protec-
tion of Article 1 of the First Protocol, for according to domestic law they
were at least entitled to ask for compensation for the nationalised property.
As it, in this way, declared the application admissible, the Court proceeded
to decide on the merits.

49) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 14-43

50) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 1271136

51) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 146
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The basic position of the Court considering the merits rests on the
precedent in the case of Malhous. The Court established that there was no
continuing situation and that the expropriation of property was an instant
act.” This position was lapidarily communicated, with reference to the men-
tioned precedent. The Court did not elaborate its reasoning any further. This
is why it is interesting to notice that in the judgment in which the respondent
state was the Czech Republic, the instant act doctrine actually served the
purpose of declaring the application inadmissible. On the contrary, in the
case that is the object of our observation, the Court adopted the instant act
doctrine, but it did engage in ruling on the merits. It seems that the Court
accepted one component of the precedent of Malhous, but not entirely the
reasoning expressed therein. Here one has to bear in mind somewhat radical
requirement expressed by the applicant in the case of Malhous. The Court did
not, in this judgment either reject the possibility of adopting the reasoning
that can be found in the judgment of the Romanian case, which is before us.”

In its further reasoning, the Court invoked the fact that an infringe-
ment of peaceful enjoyment of property has to be based on law. It has to
have a legitimate aim and take into account political, economic and social
conditions that are present in the state signatory to the Convention.** The
Court thus stated that a member state has a wide margin of appreciation. The
margin is wide, but according to the understanding of the Court, it cannot
be unlimited.” The Court especially emphasised that the compensation for
the property that had been expropriated by the state had to be “in a reason-
able relationship” with the value of the possessions one was deprived of.*®

On the basis of what has been laid down so far, the Court stated that
in the case at hand there was a violation of Article 1 of the First Protocol. On
the basis of Article 41 of the Convention, the Court ordered the respond-
ent state to reimburse the applicant with an adequate amount, while at the
same time, according to Article 46 of the Convention, it ordered taking of
general measures with the aim of preventing the appearance of new cases
of the same sort before the Court.”

52) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 163. In this paragraph the reference to Malhous is direct.

53) Malhous v. The Czech Republic GC (dec.), The Court’s assessment, (c), para.
last but one.

54) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 165-167

55) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 173

56) Maria Atanasiu and Others v. Romania, 30767/05; 33800/06 HUDOC (2010),
para. 174

57) For Article 41 see the wording of the judgment, 8 (b), and for Article. 46
paragraph 210-242 see the judgment Maria Atanasiu and Others.
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5. Conclusion

Among the authors dealing with restitution there is an attempt to de-
rive some principles from the Court’s jurisprudence, according to which in
these matters European human rights law proceeds. Such action is found in
the latest, fifth edition of the standard textbook by Jacobs and White, edited
by Robin White and Claire Owey.”® The mentioned authors established two
basic principles considering restitution which, in their opinion, could be
formulated on the basis of judicial decisions.

The first principle states that the Court has jurisdiction to decide only
on the deprivation of possessions which took place after ratification of the
Convention by the respondent state. The second principle rests on the un-
derstanding that the Court will take into consideration the procedure for
recovery of property, which has taken place on the national level. This sec-
ond principle has been accompanied by additions, and it shall be effective
only if the applicant could, before the Court in Strasbourg, invoke provisions
of domestic law of the state in which restitution is sought. The Court shall
not engage in independent assessment of whether the applicant meets the
conditions set by the national law, as a national instance is better placed
to do that.

It could be said that this summary of the case-law faithfully depicts
the present position of the Court. According to the aforementioned, the
Court’s holding in the judgment of the case of Maria Atanasiu and Others
is on all accounts consistent with doctrinal conclusions that can be found
in White and Owey. It should be mentioned, however, that the principles
that the mentioned authors lay emphasis on are based on the instant act
doctrine. They were formed, first of all, under the influence of the precedent
in the case of Malhous, but also according to a whole cluster of judgments
and decisions of the Court, which side with this precedent. Among these
are the judgments in the cases Gratzinger and Gratzingerova v. The Czech
Republic, Jantner v. Slovakia, Kopecky v. Slovakia, Viasu v. Romania.*® In all
of these cases, the essential question concerns the implementation of the
national legislation on restitution. The judgment in the case of Vasilescu was
made on the basis of the factual situation which had come into being before
corresponding laws were adopted in Romania. In judgments in the cases
of Bleci¢ and Prince of Liechtenstein, the implementation of restitution laws

58) Jacobs, White & Owey, the European Convention on Human Rights, Oxford
- New York 2010, 495. In the book published in 2010, these writers could not take into
account the judgment in the case Maria Atanasiu and Others, which was passed in October
of the same year.

59) Gratzinger and Gratzingerova v. The Czech Republic, ECHR 2002-VII, Jant-
ner v. Slovakia, 39050/97 HUDOC (2003), Kopecky v. Slovakia, ECHR 2004-XI, Viasu v.
Romania, 75951/01 HUDOC (2008)
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was not of primary importance. The Greek and Cypriot cases also were not
about the implementation of the domestic law on restitution.

Due to all that has been said, a question can be raised considering
the nature of the jurisprudence of the Court, based on the two ranges of
judgments that have been the object of our observation herein. What is
the Court’s position on the legal nature of an infringement of the right
to peaceful enjoyment of property? Has instant act doctrine completely
prevailed?

It seems most straightforward to claim that the old right, the right of
the person whose property had been expropriated, was irrevocably quashed.
What has been protected in the order of the European human rights law
through the provisions on peaceful enjoyment of property is, in fact, the
new right, which means legal entitlement derived from the legislation of the
state signatory to the Convention, created subsequent to ratification. Though
sustainable in an exclusively legal construction, this conclusion is somewhat
in conflict with the mere facts of life. The legislation on restitution, as the
basis of a new subjective right of a person, cannot be seen as exclusively
the fruit of the legislator’s creative endeavour. This legislation is specific; it
has been immersed in history and enacted in every state that resorted to
it, as a kind of response to the challenge of specific social conditions and
circumstances. Restitution represents a social effort to overcome the past
and achieve justice by means of cancelling the consequences of certain acts
of the once authoritarian system. The past can be overcome by exclusively
legal remedies, which are not only indispensible, but are also, by all means,
adequate for this purpose. It is in this light that the efforts of the Court, to
respond to the mentioned challenge in restitution cases by applying a special
technique of judgments, should be seen.

The possibility of the Courts implementation of a continuing violation
of the right to peaceful enjoyment of property as the basis of future judgments
cannot entirely be excluded. Instant act doctrine is especially effective when
the problem of restitution is considered in a state signatory to the Conven-
tion, which had adopted special legislation on the subject. In light of domestic
law, the question of remedying past injustices is transformed into, one could
almost say, a technical question ensuing from the law in force. The essential
problem still remains. Domestic law was passed in order to remedy past
injustices and cannot be understood out of the context in which it was cre-
ated. Turning the question of old injustice into a problem of implementation
of the provisions of positive law therefore represents primarily a technical
operation, which the Court adopts for practical reasons. This action does not
cancel the principle dilemma on the legal nature of a violation of the right
to peaceful enjoyment of property, which despite the present condition of
jurisprudence of the Court, survives in European human rights law.
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Dr. Milan Lalik
Vice-President of the Constitutional Court of the Slovak Republic

POSITION AND PROSPECTS OF CONSTITUTIONAL
JUSTICE IN THE SLOVAK REPUBLIC

At the present time, the importance and impact of judicial power are
growing in the whole of our geopolitical sphere. This is the consequence
of various external but also internal factors. The external factors include
mostly intensifying globalization, integration or continuing federalization
of the European Union. Not only in the Slovak Republic, the institutions
traditionally responsible for reviewing constitutionality of legal norms or for
protection of fundamental human rights and freedoms, may experience a
reduction of their authority and importance due to these processes, because
the scope of matters which they used to factually influence is becoming more
and more narrow. Potential discordance of constitutional and integrating
rules is excluded due to the preferential application of the integrating treaty
or legal enactment issued on its basis; real conflict therefore cannot occur.

On the basis of the above, it is possible to deduce the equality of in-
tegrating treaties with constitutional law, i.e. their placing at the level of
constitutional law. Union (integrating) law is indeed “integrated into the legal
systems of member states” and therefore forms part of the legal order apply-
ing in the Slovak Republic; however, it is not part of domestic law because
it constitutes a distinct legal order'. The application of union law within
the state is unconditional and guaranteed by the principle of its priority. Any
potential decision of the Constitutional Court which stated that the applica-
tion of a Union norm infringed the Constitution and this norm could not
therefore be domestically applied, would not provoke any effects in Union
law. However, there are no doubts that in potential subsequent proceedings
on an action for violation of the state’s commitments due to failure to apply
a Union norm, the Court of Justice of the European Union would take into
consideration in its decision-making not only the principles of subsidiarity
and proportionality, in conformity with which the content or form of Eu-
ropean Union activities do not exceed what is necessary for achieving the
aims of the European Union (Art. 5 of the Treaty on European Union), but

1) The judgment of the Court of Justice of the European Communities in the
case 6/64 Costa/ENEL from 15th July 1964.
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also the principle which obliges the European Union to esteem “the national
identity” of member states (Art. 4 Sec. 2 of the Treaty on European Union).

The internal factors mentioned above include in particular the reduc-
tion of significance and prestige of the Constitutional Court in favour of or-
dinary courts, which have become equivalent courts with the Constitutional
Court in the application of Union law. These national courts are required to
interpret domestic rules to the maximum extent possible, in accordance with
Union rules. The Court of Justice of the European Union rests this argument
on the provision of Art. 4 Sec. 3 of the Treaty on the European Union, which
enshrines the general principle of loyal cooperation?.

The constitutional principle according to which national legal norms,
including the Constitution, are to be interpreted in conformity with the
principles of European integration and cooperation of Union authorities and
the authorities of member states, results from Art. 1 Sec. 2 of the Constitu-
tion, in connection with the principle of loyal cooperation.

In the Slovak Republic, the Constitutional Court carries out a wide
range of competences in protecting constitutionality. In terms of the Con-
stitutional Court’s powers, it is necessary to distinguish preventative from
subsequent review of constitutionality. The differential criterion between
them is the validity of legal norms. The Constitutional Court exercises
preventative review of constitutionality only in two cases: conformity of
international treaties which require the consent of the National Council
of the Slovak Republic with the Constitution and constitutional laws, and
conformity of the subject of a referendum with the Constitution and con-
stitutional laws. In both cases it is the Plenum which decides, and it has a
time-limit of 60 days from the delivery of a motion for issuing its decision.
In both cases the President of the Republic is the person entitled to file a
motion, whereby the Government is also entitled to do so in proceedings
on conformity of international treaties. If the Constitutional Court decides
that an international treaty or the subject of a referendum is in contradic-
tion with the Constitution, the treaty cannot be ratified or the referendum
cannot be held.

The most important powers of the Constitutional Court with regard
to subsequent constitutional review include proceedings on conformity of
legal standards with the constitutional order under Art. 125 of the Consti-
tution (so-called abstract and specific control of constitutionality). In these
proceedings, the Constitutional Court decides in the Plenum; the only ex-
ception concerns proceedings on the constitutionality of generally-binding
regulations of municipalities and self-governing regions (in these cases the
Court decides in Senates).

2) The Judgment of the Court of Justice of the European Union in the case 14/83
Von Colson from 10 April 1984.
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A legal enactment which is the subject of constitutional review must
have been promulgated and published in the Collection of Laws of the Slo-
vak Republic. At the same time the Constitutional Court can also decide
on invalid legal enactments when exercising specific control’, and for this
reason it is necessary to differentiate in this sense between validity, effect and
application of challenged legal enactments. In proceedings on conformity
of legal enactments, the Constitutional Court can temporarily suspend the
effect of challenged legal enactments.

If the Constitutional Court is in doubt whether to suspend the effect of
an enactment or maintain the status quo (retain the current legal regulation),
it tends generally to leave in place the original regulation, so it suspends the
effect of the new legal regulation.* Each decision concerning temporarily sus-
pended effect is published in the Collection of Laws of the Slovak Republic.

In this type of proceedings the so-called presumption of constitution-
ality of legal enactments is applied, which means that legal enactments are
considered to be in conformity with the Constitution, constitutional laws
and international treaties, unless the contrary is proved.” The Constitu-
tional Court also issues so-called interpretative verdicts, which on the one
hand retain the challenged legal enactment in validity and effect, but on the
other hand also state how this legal enactment should be understood and
applied by other public authorities.® This is a demonstration of the so-called
self-restraint of the Constitutional Court, if a decision on unconstitutionality
is the last possible solution (ultima ratio).

Nevertheless, if the Constitutional Court comes to the conclusion
that a legal enactment (or its part) is in discordance with the Constitution,
constitutional law or international treaty, on the day of promulgation of this
finding in the Collection of Laws of the Slovak Republic, the challenged legal
enactment loses its effect. At the same time the authority that issued the
unconstitutional enactment is obliged to bring it into conformity with the
decision of the Constitutional Court within 6 months of the promulgation.
If the authority does not do so, the legal enactment loses its validity after the
expiration of this period. Decisions in proceedings on conformity of legal
enactments are generally binding and applicable pro futuro, and therefore
even in the future it will not be possible to issue legal enactments which have
been proclaimed unconstitutional by the Constitutional Court.

Another important type of proceedings are those on interpretation
of the Constitution or constitutional law, in cases of dispute between two

3) The decision ref. no. PL. US 1/2010 was the breakthrough in this field.)

4) Compare for instance the resolution on admission ref. no. PL. US 13/2012, § 7.

5) Compare the decision ref. no. PL. US 17/08, § 9.

6) Compare the decision ref. no. PL. US 1/2010 (on the presumption of paternity),
PL. US 6/09 (the principle “three times and enough”).
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authorities. The existence of a dispute means that each authority interprets
the same provision of the Constitution or constitutional law in a different
way. The Constitutional Court decides this type of dispute in the Plenum,
namely by a ruling, which is binding pro futuro. The interpretation of the
Constitutional Court is valid until the provision in question is changed, or
until social reality markedly changes, to the extent that the Constitutional
Court accepts a proposal to change its previous interpretation.

Within its scope of powers the Constitutional Court also decides if a
decision on declaration of a state of emergency under constitutional law no.
227/2002 Coll. as well as any subsequently issued decisions are in conformity
with the Constitution and constitutional law. It also follows from this law a
contrario that the Constitutional Court cannot review the constitutionality
of a declaration of war or martial law. A motion in this matter may be filed
within 10 days from the issuing of such a declaration, whereby the Consti-
tutional Court decides in the Plenum by a finding, which is also published
in TASR (the News Agency of the Slovak Republic).

The Constitutional Court decides on conflicts of powers between cen-
tral state authorities, unless they are decided by another authority. Equally
the Constitutional Court decides if the Supreme Audit Office of the Slovak
Republic has the supervisory power. In both cases it is a Senate which de-
cides and issues a finding when deciding on merits.

With regard to the protection of fundamental rights and freedoms,
the Constitutional Court has significant powers to decide in proceedings on
complaints of natural persons and legal entities. In this type of proceedings,
the Constitutional Court protects the subjective fundamental rights and
freedoms included in the Constitution, Charter of Fundamental Rights and
Freedoms, and international treaties ratified by the National Council and
promulgated in the Collection of Laws of the Slovak Republic. At the same
time though, it is necessary to stress the subsidiary competence of the Con-
stitutional Court, which means that the Court may commence proceedings
only if no other court is empowered to decide on merits. This signifies that
ordinary courts or other public authorities are primarily obliged to protect
fundamental rights and freedoms.

There is a two-month period established by law for filing a consti-
tutional complaint. Establishing the time period represents the significant
principle of legal certainty and stability of legal relations. For determining
the beginning of the period, it is important to know when the complain-
ant could possibly have obtained knowledge of the measure/encroachment
which is the subject of the complaint, and not when s/he factually got this
knowledge. In this case the rule iura vigilantibus (rights belong to those who
care for them) is applied.

The proceedings commence upon the filing of a motion to the Con-
stitutional Court. The general requirements for a motion are as follows:

480



a motion must be submitted in writing; it must include the signature of the
complainant (or his/her legal representative), and a power of attorney must
be attached enabling him/her to be represented before the Constitutional
Court. In addition, it must be clear from the motion who is submitting
it, the matter to which it relates, the person whom the motion is directed
against, what decision the complainant is challenging, the reasoning and
the evidence.

Special requirements include the specification of the fundamental
rights or freedoms which have been violated, the final decision (or its copy)
or measure which has violated human rights, identification of state authority
against which the complaint is raised, as well as the extent of and reasons
for financial satisfaction, if the complainant requires it.

Moreover, in the motion the complainant can also demand that the
Constitutional Court issue a temporary measure which suspends the enforce-
ability of the challenged final decision. The temporary measure is lifted if the
reasons for its issuing ceased to exist, or if the Constitutional Court decides
on the merits of the case.

The Constitutional Court does not take evidence or prove the factual
circumstances of the case as an ordinary court of first instance does, due
to the fact that the Constitutional Court is a court of rights and not of facts
(unless, however the facts relate to electoral matters). In other words, the
Constitutional Court reviews whether the fundamental rights and freedoms
protection provided by ordinary courts is sufficient from the point of view
of constitutional guarantees of human rights, including cases of conflict
between two rights (individual right and public interest), and whether an
ordinary court has properly determined the balance between them, or for
instance has unreasonably preferred one right to another. The Constitu-
tional Court also considers whether the conclusions of an ordinary court
are arbitrary (wilful), unjustified from the constitutional point of view or
manifestly unwarranted, as well as whether the violation of human rights
and freedoms has occurred.

The Constitutional Court also reviews the legality and constitution-
ality of all types of election in the Slovak Republic, decides on dissolution
or suspension of activities of a political party or movement, the results of
a referendum, recall of the President of the Republic, protection of public
interest, impeachment of the President of the Republic, and whether the
Court itself has disciplinary or other powers regarding the President or
Vice President of the Supreme Court or the General Prosecutor, or gives its
consent to their criminal prosecution and taking into custody.

This makes the Constitutional Court not only the final designator
of constitutionality of laws, but also the court which in fact supervises not
only the Supreme Court but also all public authorities. It maintains this in-
stitutional position by its daily decision-making activity, which is carefully
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and duly set up to a certain measure of abstention or self-restraint, to the
extent that when in doubt, or in complicated cases of application of law, it
accepts the decisions made by public authorities whether these concern laws
adopted by the legislature or judicial decisions adopted by ordinary courts.
The conservative judge usually prefers the values forming the starting-point
of those who have adopted the reviewed decisions to the values forming his/
her own starting-point.

I presume that the Constitutional Court of the Slovak Republic will
always strive to be cautious rather than overactive, so that it does not become
engaged in judicialisation of politics (or vice versa), but will always act as a
rigorous defender of the principle of citizens’ priority over the state.
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CONCLUDING REMARKS

Prof. Dr. Marija Draskic¢*
Vice-President of the Constitutional Court of the Republic of Serbia

The question this Conference has attempted to answer is whether it is
possible to talk about a European model of constitutional justice. From what
has been said, it can be concluded that there is no doubt at all that it is pos-
sible, and that there are two aspects to this concept, manifested as follows:

On the one hand, this model has been manifesting through efficient,
mutual, bilateral and international cooperation of constitutional courts,
through a judicial dialogue as well as the dialogue by means of decisions, for
which relying on comparative case-law is crucial. This cooperation may lead
to an alliance of constitutional courts or a European net of constitutional
justice, requiring us to build a common European legal awareness. This
common European legal awareness would imply multilayered cooperation,
primarily between national laws, then also with conventional law and finally,
for the European Union member-states, with European law.

On the other hand, this concept of European constitutional justice
requires acceptance of and respect for differences. They include, first of all,
social, economic and cultural context all national constitutional courts are
part of. Other elements that should be added here are, by all means, the
challenges posed by such a serious phenomenon as is the global economic
crisis, contradictions and tensions which periodically take place between
national constitutional courts and the European Court of Human Rights in
Strasbourg, the importance of legal tradition and legal culture which is an
expression of self-awareness, respect for national identity, and finally, dif-
ferent approaches to overcoming our authoritarian past.

*) Vice-President of the Constitutional Court of the Republic of Serbia in the period
2011-2014.
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